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[}  1]  1.  Introductory.  With  reference  to  law 
books,  the  term  "encyclopedia"  has  been  applied 
to  works  of  at  least  three  distinct  elasses: 

1.  Those  which  are  limited  in  scope  and  treat 
only  a  single  subject  or  title  of  the  law,  e.g.,  the 
"Cyclopedia  of  Evidence,"  the  "Encyclopedia  of 
Corporation  Law,"  etc. 

2.  Those,  the  scope  of  which  purports  to  in- 
clude all  of  the  subjects  or  titles  of  the  law  but 
which  consider  a  part  only  of  the,  authorities, 
e.g.,  "The  Encyclopedia  of  the  United  States  Su- 
preme Court  Reports,"  "Ruling  Case  Law,"  etc. 

3.  Those,  the  scope  of  which  includes  all  of  the 
subjects  or  titles  and  which  consider  all  of  the 
authorities,  e.g.,  "Corpus  Juris." 

There  is  no  one  feature,  the  presence  or  absence 
of  which  will  serve  to  distinguish  all  encyclopedias 
from  all  text  books.  Blackstone's  "Commenta- 
ries," considered  as  of  the  date  at  which  it  was 
written,  may  be  fairly  termed  a  general  encyclo- 
pedia of  the  law  of  England,  although  it  is  ordi- 
narily thought  of  as  a  text  book,  and,  to  take 
illustrations  from  more  recent  works,  the  differ- 
ence between  such  a  text  book  as  Thompson's 
"Commentaries  on  the  Law  of  Corporations"  and 
Fletcher's  "Cyclopedia  of  the  Law  of  Private  Cor- 
porations," is,  apart  from  such  matters  as  concern 
individuality  of  authorship  and  faithfulness  and 
skill  in  treatment  of  the  subject,  in  a  great  degree 
a  mere  matter  of  typographical  arrangement. 

Corpus  Juris,  however,  is  fundamentally  distinct 
from  the  digests  in  that  the  digest  is  an  index  of 
the  points  decided  in  each  case,  but,  as  a  rule,  with- 
out the  formulation  of  the  principle  involved  in  the 
holding,  while  the  true  type  of  encyclopedic  writing 
demands  a  text  which  consists  of  a  statement  of  the 
law  as  it  is  deduced  from  all  the  authorities  by 
which  such  law  has  been  established,  supported  by 
the  citation  of  all  such  authorities.  The  digest  is 
not  concerned  with  the  relationship  of  cases  to  each 
other  except  as  cases  involving  similar  facts  are 
brought  together  by  a  system  of  indexing,  while  the 
true  type  of  encyclopedia  is  primarily  concerned 
with  underlying  principles  and  hence  must  consider 
carefully  and  show  the  interrelationship  of  all  cases 
having  to  do  with  the  principle  ora'ule  of  law  under 
investigation. 

Corpus  Juris.  Most  important  of  the  American 
general  encyclopedias  are  Corpus  Juris  and  Cyc  or 
the  Cyclopedia  of  Law  and  Procedure.  Preceding 
works,  such  as  the  two  editions  of  the  "Ameri- 
can and  English  Encyclopedia  of  Law,"  are  out 
of  print  and  rapidly  obsolescent,  not  having  been 
continued  by  supplements  or  annotations  showing 
the  later  decisions  and  their  effect.  Corpus  Juris, 
by  the  publishers  of  Cyc,  is  practically  supplanting 
that  work  as  rapidly  as  the  titles  in  Cyc  are  reached 
and  treated  by  the  new  work  in  their  alphabetical 
order,  which  at  the  present  rate  of  publication  se- 
cures a  complete  restatement  of  the  law  covered 
by  a  Cyc  title  after  that  title  has  given  service 
for  about  fifteen  years.  Since  the  titles  of  Corpus 
Juris  and  of  Cyc  substantially  correspond  in  the 
scope  of  their  subject  matter,  the  publishers  by 
means  of  the  two  works  furnish  completed  treatises 
upon  all  titles  throughout  the  alphabet,  and  by  anno- 
tation volumes  take  care  of  the  development  in 
the  law  of  all  the  subsequent  cases. 

The  purpose  of  Corpus  Juris,  as  its  editors  an- 
nounce in  the  preface  of  the  work,  is  to  afford 
"a  consistent  and  correlated  statement  of  the  whole 


law  without  duplication  in  one  set  of  books,  rela- 
tively few  in  number."  This  is  done  through  the 
medium  of  a  separate  treatise  upon  each  stand- 
ard title  of  the  law.  These  treatises  are  alpha- 
betically arranged,  and  each  is  preceded  by  a 
logical  analysis  serving  as  a  table  of  its  contents. 
Specific  cross  references  immediately  follow  the 
analyses  and  are  arranged  alphabetically,  by  which 
it  is  possible  to  ascertain  quickly  where  analogous 
or  related  matters  are  treated,  either  in  prior 
treatises  in  Corpus  Juris  or  (in  cases  of  titles  not 
yet  reached  in  that  work)  in  treatises  published 
in  the  Cyclopedia  of  Law  and  Procedure.  Both  the 
substantive  and  adjective  law  are  stated  and  all  de- 
cisions are  cited,  including  those  from  Hawaii,  the 
Philippine  Islands,  Porto  Rico,  Canada  and  the 
leading  and  important  cases  of  England.  In  addi- 
tion to  citations  of  the  official  reports,  parallel 
citations  are  given  of  many  unofficial  reports,  such 
as  the  National  Reporter  System,  LRA,  etc. 

Corpus  Juris  is  a  systematic  statement  of  the 
entire  body  of  the  law  in  great  detail  and  supported 
by  references  to  all  of  the  decisions.  It  is  a  dis- 
cussion and  analysis  of  the  principles  and  rules  of 
the  law  and  of  their  exceptions,  limitations,  and 
qualifications  with  thoroughness  and  attention  to  the 
application  of  such  rules  to  the  facts  of  particular 
cases.  This  statement  of  the  entire  law,  requiring 
some  seventy  royal  octavo  volumes,  is  presented  un- 
der four  hundred  and  forty-nine  titles  conforming 
in  the  main  to  the  titles  of  the  American  Digest 
Classification  Scheme,  such  changes  and  additions 
having  been  made  as  seemed  to  the  editors  of  Corpus 
Juris  necessary  to  a  better  encyclopedic  treatment. 
Also  arranged  alphabetically  throughout  the  vol- 
umes are  many  thousands  of  additional  headings, 
under  which  appear  judicial  definitions  of  words, 
phrases  and  maxims  of  the  law  and  which  also  by 
means  of  references  to  other  parts  of  the  work 
afford  a  very  full  internal  index.  A  general  index 
will  complete  the  work. 

[{  2]  2.  Corpus  Juris  as  Authority.  Corpus 
Juris,  as  is  the  ease  with  the  digests,  annotations 
to  selected  cases,  text  books,  or  limited  scope 
encyclopedias,  is  within  the  group  of  secondary 
authorities,  there  being  in  a  strict  sense  no  pri- 
mary authorities  as  to  the  law  save  the  various 
constitutions,  treaties  and  statutes  and  the  judicial 
decisions  themselves.  Corpus  Jurig  quotes  very 
frequently  and  often  at  length  from  these  primary 
authorities  and  to  such  extent  is  an  available  work- 
ing substitute  for  them  when  the}r  are  not  accessi- 
ble. Neither  it,,  nor  any  other  reference  work, 
however,  is  a  complete  substitute  for  the  reports 
and  statutes  themselves. 

In  a  less  restricted  use  of  the  term,  however, 
Corpus  Juris  is  of  primary  or  intrinsic  authority, 
this  authority  growing  out  of  the  fact  that  by  its 
careful  statement,  collection,  and  comparison  of 
the  decisions,  it  affords  a  valuation  of  each  indi- 
vidual decision  through  its  being  brought  into 
association  with  the.  other  decisions  as  to  the  same 
subject  matter  by  the  force  of  which  it  may  be 
strengthened,  or  weakened,  or  its  authority  even 
entirely  destroyed.  In  this  appraisal  or  fixing  of 
the  value  of  cases  through  the  medium  of  other 
cases,  Corpus  Juris  is  a  presentation  of  primary 
authority  and  is  for  this  reason,  among  others, 
frequently  cited  by  the  courts. 

.  [|  3]  3.  Use  of  Corpus  Juris  as  Distinguished 
from  Use  of  Other  Works — a.   Introductory.  Since 
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the  scope  of  Corpus  Juris,  like  the  scope  of  the 
American  Digest  System,  is  as  broad  as  is  the  body 
of  the  law,  it  is  important  to  remember  in  using 
either  of  these  works  for  research  that  the  subject 
matter  in  question,  if  not  entirely  new  to  juris- 
prudence, should  be  found  in  them.  This  results  in 
this :  If  in  the  use  of  a  text  book  or  of  a  limited 
scope  encyclopedia  or  of  a  local  or  special  digest 
or  of  a  series  of  selected  reports  you  do  not  with 
comparative  ease  find  in  the  index  some  reference 
to  the  matter  you  are  seeking  or  to  some  related 
matter,  you  are  justified  in  abandoning  the  search 
much  more  quickly  than  would  be  the  case  in  the 
use  either  of  Corpus.  Juris  or  of  the  American 
Digest  System.  In  either  of  these  works,  it  would 
seem  that  the  searcher  is  assured  of  finding  in 
all  instances  authorities  which  at  least  are  analo- 
gous, since  it  seems  impossible  that  any  law  ques- 
tion may  be  so  entirely  new  that  the  principles 
are  not  yet  formulated  to  control  its  solution.  This 
being  the  case,  it  must  be  a  meed  of  disappointment 
which  rarely  falls  to  the  lot  of  the  searcher  which 
will  justify  him  in  saying  finally  that  there  is  no 
law  bearing  on  the  point  to  be  found  in  them.  But 
since  a  search  for  the  authority  which  is  hard  to 
find  is  almost  certain  to  lead  eventually  to  either 
the  American  Digest  System  or  to  Corpus  Juris- 
Cyc,  it  is  essential  to  explain  the  differences  and 
distinctive  features  in  the  use  of  Corpus  Juris-Cyc. 
in  comparison  with  the  use  of  the  digests. 

[5  4]  b.  Primary  Difference  from  Digests.  As 
has  been  noted,  the  searcher  goes  to  a  digest  to  find 
a  case  leading  to  the  principle,  while  he  goes  to 
Corpus  Juris-Cyc  to  find  the  principle  leading  to 
the  case.  Each  method  of  search  has  its  advocates 
among  good  lawyers.  Many  use  both,  and  the 
methods,  in  fact,  supplement  each  other. 

[5  5]  c.  Classification  Scheme.  The  classifica- 
tion schemes  in  the  American  Digest  System  and 
Corpus  Juris  are  almost  identical.  Corpus  Juris  has 
more  titles  than  the  Digest,  the  additions  being  made 
to  break  up  very  bulky  titles  and  to  afford  an  op- 
portunity for  a  general  view  of  an  entire  subject  as 
well  as  a  detailed  treatment  of  its  specific  branches 
[e.g.,  the  Insurance  titles  (See  Law  Chart  post 
page  41)],  or  to  meet  other  demands  of  the  develop- 
ment of  the  law.  Much  information  as  to  the  con- 
tents of  particular  titles  will  be  found  in  the  lectures 
on  legal  research  which  follow  this  chapter  [See 
post  pages  11-36]  and  a  number  of  brief  hints  which 
may  prove  timesavers  are  brought  together  upon 
page  50. 

[§  6]  d.  Difference  in  Subject  Matter.  While 
the  topical  scope  covered  by  the  American  Digest 
System  and  by  Corpus  Juris  is  the  same,  the  char- 
acter of  the  contents  is  essentially  different.  Cor- 
pus Juris  states  the  principles  of  the  law  as  deduced 
from  the  eases  considered  in  their/relation  to  each 
other,  while  the  digest  is  an  index  to  the  holdings 
of  the  individual  cases  only;  hence,  there  are  cer- 
tain features  to  be  made  use  of  by  the  searcher 
who  resorts  to  Corpus  Juris  which  do  not  and  can- 
not form  a  part  of  the  contents  of  the  digests. 
These  will  be  separately  considered  in  the  follow- 
ing paragraphs. 

[$  7]  4.  Distinctive  Features  of  Corpus  Juris — 
a.  Statement  of  Principles.  In  the  encyclopedic 
method  of  treatment  as  developed  in  Corpus  Juris, 
the  searcher,  having  arrived  at  the  proper  title 
and  portion  thereof  wherein  his  question  is  dis- 
cussed may  expect  to  find  a  statement  of  the  rule 


or  rules  of  law  in  the  text  supported  by  foot-note 
containing  all  the  authorities  for  the  statement. 
[It  is  manifestly  unsafe  to  deduce  a  principle  f  rom 
anything  less  than  all  the  cases  on  a  given  point.] 
These  statements  of  principles  are  made  as  specific 
as  possible  with  the  idea  of  avoiding  general  state- 
ments which  may  mean  much  or  little  as  applied 
to  particular  statements  of  fact.  Multiplication  of 
authorities  to  support  well-settled  principles  is 
avoided,  and  when  ample  authority  from  a  par- 
ticular jurisdiction  has  been  cited  to  support 
such  a  principle,  other  decisions  are  cited  more 
specifically  as  illustrating  and  developing  the 
rule. 

[§  8]  b.  Illustrative  Matter.  The  statement  of 
the  principle  is  accompanied  by  concrete  illustra- 
tions of  the  application  of  such  principle  to  par- 
ticular facts.  This  illustrative  matter  is  ordinarily 
in  the  foot-notes,  but  where  it  is  essential  to  a 
full  statement  and  understanding  of  the  principle, 
it  is  placed  in  the  text,  the  cases  from  which  it  is 
drawn  being  cited  in  the  notes.  The  manner  in 
which  this  is  done  is  apparent  from  an  examination 
of  the  page  reprinted  from  the  title  "Damages" 
[See  post  page  62]. 

[§  9]  c.  History  and  Development  of  Princi- 
ples. Where  the  subject  under  consideration  is  one 
upon  which  the  law  has  undergone  growth  and 
change,  it  is  a  part  of  the  function  of  Corpus  Juris 
to  state  the  principle  as  it  was  first  incorporated 
in  the  law  and  trace  its  development,  citing  the 
cases  belonging  to  each  stage  thereof.  The  searcher 
in  using  Corpus  Juris  should  be  careful  to  make 
full  use  of  this  feature,  particularly  in  the  con- 
sideration of  cases  cited  by  an  adversary  as  con- 
trary to  a  rule  of  law  for  which  the  searcher  is 
contending.  An  illustration  of  this  may  be  noted 
in  the  discussion  of  agreements  in  restraint  of 
trade  in  the  title  "Contracts"  [See  post  pages 
69-91].  After  a  preliminary  statement  of  the  gen- 
eral rule  as  to  the  validity  of  contracts  attacked 
as  illegal  because  in  restraint  of  trade  §  410  [See 
post  pages  69,  70]  and  a  statement  of  the  classes 
of  contracts  ordinarily  regarded  as  valid  $  411  [See 
post  page  70],  we  arrive  at  a  statement  of  the  early 
English  law  §  412  [See  post  page  70].  Next  comes 
a  statement  of  the  later  rules  followed  by  the 
English  and  American  courts  413-417  [See  post 
pages  70-75],  and  after  this  historical  groundwork 
is  laid,  comes  a  discussion  of  the  modern  test  of 
reasonableness  418^29  [See  post  pages  75-89], 
and  finally  a  statement  as  to  the  character  of  the 
statutory  provisions  on  the  subject  which  exist  in 
some  jurisdictions  §  432  [See  post  page  91].  This 
method  of  treatment  allows  the  investigator  to 
determine  the  value  of  a  decision  in  the  light  of  a 
knowledge  of  the  contemporaneous  view  taken  by 
the  courts  generally  of  the  law.  For  example,  sup- 
pose the  question  is  as  to  the  validity  of  a  restric- 
tion as  to  trade  which  covers  the  entire  United 
States.  He  may  wish  to  sustain  such  a  restriction 
and  be  confronted  with  the  group  of  cases  cited 
in  note  52,  §  416  [See  post  page  74].  In  such  case, 
he  will  be  aided  by  knowing  that  the  test  of  rea- 
sonableness has  also  been  applied  to  such  a  restric- 
tion, "Contracts"  §  419,  specifically  notes  81-83 
[See  post  pages  77,  78].  With  this  knowledge,  if 
the  jurisdiction  in  which  the  question  arises  is  one 
which  has  as  to  other  restrictions  adhered  to  the 
rule  of  reasonableness,  he  is  fairly  well  assured 
that  the  courts  will  not  arbitrarily  condemn  a 
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nation-wide  restriction  without  examining  the  con- 
tract hy  the  general  tests  of  reasonableness. 

[§  10]  d.  Limitations  of  Rule.  It  often  hap- 
pens that  a  recognized  rule  of  law  has  also  specific 
limitations  which  must  be  stated  in  order  that  the 
rule  may  not  be  an  unsafe  guide.  These  limita- 
tions, where  existent,  are  stated  in  Corpus  Juris 
ss  a  part  of  the  proper  text  treatment  of  the  sub- 
ject. In  Cyc,  in  some  cases,  these  limitations  are 
stated  in  the  form  of  foot-notes;  in  other  cases 
they  are  stated  in  the  text.  An  illustration  of  this 
may  be  taken  from  the  discussion  of  contracts  in 
restraint  of  trade  referred  to  in  connection  with 
the  preceding  paragraph.  As  we  have  seen,  the 
general  modern  rule  as  to  the  test  of  reasonable- 
ness is  stated  in  §  418  [See  post  pages  75-77].  It 
is  essential  to  a  correct  understanding  of  this  rule 
that  its  limitations  be  stated  and  this  is  done  in 
several  following  sections,  420^123  [See  post 
pages  79-83],  from  which  we  observe  that  the  re- 
straining contract  must  be  ancillary,  that  the  motive 
of  the  parties  may  or  may  not  be  material  ac- 
cording to  circumstances  which  are  stated,  and  that 
the  restraint,  although  reasonable  between  the  par- 
ties, must  not  be  detrimental  to  public  interest  and 
generally  speaking  should  not  restrain  competi- 
tion. 

[§11]  e.  Exceptions  to  Rule.  Cases  forming 
an  exception  to  the  rule  when  the  rule  is  fully 
.stated  with  its  limitations  are  noted  in  the  text. 
These  again  are  essential  to  the  text  in  order  that 
it  shall  not  be  misleading.  The  searcher  will  also 
find  this  feature  very  useful  to  enable  him  to  ex- 
amine cases  cited  by  an  adversary  as  contrary  to 
the  rule  for  which  he  contends  in  order  to  ascertain 
whether  such  cases  are  not  recognized  as  exceptions 
to  the  rule  and  as  such  sustain  rather  than  destroy 
it.  Again,  taking  an  illustration  from  the  discus- 
sion of  contracts  in  restraint  of  trade,  we  find  in 
§  421  [See  post  pages  79,  80]  that  "in  determining 
whether  a  particular  contract  is  invalid-,  as  in  re- 
straint of  trade,  it  would  seem  that  the  motive  of 
the  parties  is  immaterial  in  case  the  restraint  im- 
posed by  the  contract  is  no  more  than  reasonably 
necessary  for  the  protection  of  the  interest  trans- 
ferred," but  if  the  contract  which  is  under  con- 
sideration is  not  strictly  in  restraint  of  trade,  but 
is  also  in  restraint  of  competition,  it  behooves  us 
to  know  that  "an  inquiry  as  to  what  may  be  done 
under  the  contract  becomes  important." 

Or  again  to  illustrate,  suppose  the  searcher  de- 
sires to  recover  in  an  Alabama  court  damages  for 
mental  suffering  alone  growing  out  of  a  breach  of 
contract.  Upon  consulting  the  Digest  [2nd  Dec. 
title  "Damages"  Key  No.  56]  he  would  find  that: 

' '  (Ala.  1910)  Mental  anguish  is  not  a  recover- 
able element  of  actual  damages  growing  out 
of  a  mere  breach  of  contract. — Birmingham 
Waterworks  Co.  v.  Vinter,  51  So.  356,  164  Ala. 
490." 

and  also  that: 

"(Ala.  App.  1912)  Mental  anguish  is  an  ele- 
ment of  actual  damages  for  breach  of  contract. 
— Browning  v.  Fies,  58  So.  931,  4  Ala.  App. 
580." 

Here  we  have  two  cases  which  so  far  as  it  is  the 
function  of  the  digest  to  show  are  contra  and  yet 


decided  almost  contemporaneously.  Now  it  would 
be  the  function  of  the  encyclopedia  to  explain  and 
harmonize  these  cases  if  possible.  Hence  the 
searcher  would  find  that  in  Corpus  Juris  "Dam- 
ages" §  157  [See  post  pages  62,  63],  the  rule  is 
stated:  "According  to  the  weight  of  authority  in 
an  action  for  breach  of  contract,  damages  cannot 
be  recovered  for  mental  suffering  alone,  there  be- 
ing no  allegation  of  any  other  damage.  However, 
where  the  character  of  the  contract  is  of  such  a 
nature  that  a  natural  and  probable  consequence  of 
the  bredch  will  be  to  inflict  mental  pain  or  anguish 
upon  the  person  to  whom  performance  is  due,  some 
courts  have  held  that  the  parties  may  be  pre- 
sumed to  have  contracted  with  reference  to  mental 
anguish  as  -an  element  of  damages  and  that  a  re- 
covery may  be  had  therefor."  The  two  Alabama 
cases  are  cited,  one  to  the  rule  and  the  other  to 
the  limitation,  and  are  thus  explained  as  not  in 
conflict  but  as  in  harmony  with  each  other.  Both 
are  essential  to  a  full  statement  of  the  rule. 

[§  12]  f.  Statutory  Modifications  of  Rule.  A 
rule  which  has  been  modified  by  statute,  while  his-, 
torically  of  interest  is  a  danger  to  the  uninformed. 
No  advice  to  a  young  lawyer  is  more  important  and 
no  rule  is  more  adhered  to  by  the  experienced  prac- 
titioner than  that  which  may  be  stated:  "Always 
consult  your  statutes."  Corpus  Juris  does  not 
state  the  statute  law  except  as  essential  to  a  cor- 
rect presentation  of  the  case  law,  but  where  cases 
based  on  statutes  show  a  change  in  the  common 
law  or  where  the  rule  announced  by  a  case  is 
founded  upon  a  statute  and  not  upon  the  common 
law,  such  fact  is  emphasized  and  sufficient  state- 
ment of  the  statute  made  to  enable  its  nature  to 
be  understood.  Here  again  is  a  test  for  apparently 
contra  cases  cited  by  your  adversary.  For  example, 
in  §  432  of  the  discussion  of  contracts  in  restraint 
of  trade  from  which  we  have  taken  the  preceding 
illustrations  [See  post  page  91],  we  find  that  in 
"several  of  the  states,  it  is  provided  that  every 
contract  by  which  one  is  restrained  from  exercising 
a  business  or  calling  is  void  to  that  extent,"  and 
we  are  referred  to  cases  from  several  jurisdictions. 
Should  such  a  case  be  apparently  contrary  to  the 
rule  of  reasonableness,  we  would  have  been  notified 
that  it  rests  upon  a  statute. 

[§13]  g.  Contrary  Rules.  It  sometimes  hap- 
pens that  when  the  cases  involving  a  particular 
point  of  law  are  carefully  examined,  it  appears  that 
there  are  two,  or  even  more,  distinct  rules.  When 
this  situation  arises,  Corpus  Juris  states  both  or 
all  of  the  rules  with  their  history,  limitations,  ex- 
ceptions and  statutory  modifications  as  hereinbefore 
described.  This  furnishes  an  explanation  of  many 
cases  and  is  very  valuable  to  a  searcher  who  is 
working  Under  a  rule  recognized  in  his  jurisdic- 
tion when  he  is  confronted  with  a  case  from  an- 
other jurisdiction  showing  an  apparently  contrary 
construction  of  the  rule.  In  such  a  case  it  is 
essential  to  know  that  the  rule  in  the  jurisdiction 
from  which  the  case  is  taken  is  different  and  that 
naturally  the  applications  of  such  different  rule 
would  not  be  consistent  with  those  made  in  jurisdic- 
tions which  adhere  to  the  rule  as  it  is  contended 
for  by  the  searcher.  An  illustration  of  this  feature 
of  the  use  of  the  encvclopedia  may  be  found  in  the 
title  "Damages"  290-291  [See  post  pages 
93-97].  There  are  two  well  defined  rules  as  to  the 
liability  of  a  principal  or  master  in  exemplary  dam- 
ages for  the  acts  of  his  agent  or  servant.    The  one 
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as  explained  in  §  290  [See  post  pages  93-96]  is 
postulated  upon  authorization,  participation,  or 
ratification,  while  the  other  is  limited  merely  upon 
the  scope  of  the  employment  of  the  agent  or  serv- 
ant. It  follows  that  under  the  latter  rule  evidence 
as  to  whether  after  the  wrongful  act  the  servant  or 
agent  was  retained  in  employment  is  not  material 
but  that  the  case  so  holding  cited  in  §  291  note  81 
[See  post  page  97]  would  be  of  no  persuasive  au- 
thority in  a  jurisdiction  adhering  to  the  former 
rule.  If,  however,  the  different  rules  are  not  clearly 
in  mind,  the  effect  of  the  case  as  an  adverse  au- 
thority might  not  be  readily  overcome. 

[§  14]  h.  Reasons  for  Rule.  In  addition  to 
stating  the  rule,  Corpus  Juris,  when  authoritatively 
possible,  states  the  reason  for  it,  frequently  in  the 
precise  and  quoted  language  of  the  courts.  For 
example,  in  "Contracts"  §  420,  after  stating  the 
rule  that  in  order  that  a  contract  in  restraint  of 
trade  may  be  sustained  the  "covenant  or  contract 
by  which  the  restraint  is  imposed  must  be  inci- 
dental to  and  in  support  of  another  contract  or  a 
sale  by  which  the  covenantee  acquires  some  inter- 
est in  the  business  needing  protection"  [See  post 
page  79],  a  quotation  is  made  at  length  from  Judge 
(now  Chief  Justice)  Taft's  opinion  in  the  Addyston 
Pipe  Company  case  in  which  the  reason  for  the  rule 
is  stated.  Since  "cessante  ratione  legis,  cessat 
ipsa  lex,"  the  reason  for  the  rule  is  often  as  im- 
portant as  the  rule  itself,  and  the  statement  of 
reasons  is  one  of  the  features  of  Corpus  Juris 
which  should  be  taken  advantage  of  by  the  searcher 
and  which  is  outside  of  the  function  of  the  digests. 
Cases  frequently  announce  a  rule  of  law  clearly  and 
unqualifiedly  but  state  not  a  word  as  to  the  reason 
for  the  rule  which  may  or  may  not  be  obvious. 
"When  the  searcher  is  interested  in  the  reason  as 
well  as  in  the  rule — and  he  is  always  concerned 
with  the  reason  when  he  is  testing  the  propriety 
of  a'  new  application  of  the  rule — he  is  saved  a 
fruitless  examination  of  a  number  of  cases  of  this 
character  by  the  fact  that  the  compilers  of  Corpus 
Juris  have  already  done  this  work. 

[§15]  i.  Quotations  from  Opinions.  A  point 
which  the  publishers  of  Corpus  Juris  emphasize  is 
the -choice  of  and  incorporation  of  quotations  from 
the  opinions.  Frequently  in  the  foot-notes  will 
be  found  statements  of  rules,  explanatory  com- 
ments, discussions  or  criticisms  of  rules  or  doctrines 
in  the  language  of  the  courts  themselves.  As  to 
such  matters  the  work  is  a  primary  authority.  The 
value  of  an  explanation  or  elaboration  of  a  par- 
ticular rule  of  law  or  a  discussion  or  criticism  of 
it  in  the  carefully  considered  language  of  the  court 
as  employed  in  a  decision  wherein  the  rule  is  in- 
volved is  obvious.  For  example,  notice  the  elabora- 
tion of  the  rule  stated  in  the  text  of  "Contracts" 
§  422  which  is  contained  in  the  quotation  from 
West  Virginia  Transportation  Company  v.  Ohio 
River  Pipe  Line  Company  in  note  97  [See  post 
page  80]  and  in  the  preceding  note  observe  the 
reasoning  of  the  court  as  quoted  from  Western 
Wooden  Ware  Assoc.  v.  Starkey.  It  is  the  inten- 
tion of  the  editors  of  Corpus  Juris  to  afford  this 
material  for  the  making  of  briefs  in  such  form  that 
it  may  be  used  without  necessity  of  access  to  the 
report  of  the  particular  case,  and  in  the  reading 
of  the  cases  in  collecting  material  for  the  Corpus 
Juris  treatises  an  unexcelled  opportunity  has  been 
afforded  for  the  collection  of  these  valuable  ex- 
cerpts.   This  plan  also  permits  a  criticism  of  a 


doctrine  or  of  a  particular  group  of  cases  to  be 
given  in  the  language  of  a  court  and  without  re- 
flection of  the  individual  bias  of  the  editors.  See, 
for  example,  the  manner  in  which  this  is  done  in 
note  13  on  page  481  reprinted  from  "Contracts" 
[See  post  page  83]  and  in  the  discussion  of  the 
rule  as  to  restriction  upon  the  price  at  which  arti- 
cles manufactured  under  secret  processes  may  be 
resold  in  note  49  on  page  484  [See  post  page  80]. 
This  feature  is  absent  from  the  digests. 

[§  16]  j.  Dicta.  It  sometimes  occurs  that  a 
rule  has  been  most  accurately  formulated  in  a  case 
wherein  its  enunciation  was  but  dictum.  Such  a 
dictum  may  be  of  greater  weight  in  finally  stating 
the  law  than  the  actual  holdings  of  many  other 
cases.  It  also  sometimes  occurs  that  in  tracing  8 
rule  out  to  its  limit,  the  authors  of  Corpus  Juris 
have  found  courts  intimating  strongly  what  they 
would  decide  were  the  question  fairly  before  them, 
but  declining  to  make  a  binding  ruling  in  advance 
of  a  binding  necessity  therefor.  In  cases  of  this 
character  and  in  other  instances  wherein  dicta  may 
prove  of  value,  the  plan  of  Corpus  Juris  permits 
the  giving  of  the  dicta,  but  as  dicta  and  not  as 
actual  holdings.  For  an  example  of  the  way  in 
which  a  dictum  may  be  used  where  a  question  is  de- 
batable, note  the  extract  from  the  dissenting  opin- 
ion of  Mr.  Justice  Holmes  in  Dr.  Miles  Medical 
Co.  v.  Park,  contained  in  "Contracts"  p.  483, 
note  41  [See  post  page  85]. 

[§  17]  k.  Leading  Cases.  The  cases  which 
mark  the  origin  of  particular  rules  of  law  and 
which  have  been  judicially  recognized  as  so-called 
"leading"  cases  are  pointed  out  in  black-letter 
notes  in  Corpus  Juris,  together  with  the  authority 
relied  on  to  justify  their  designation  as  leading 
cases.  A  leading  case,  however,  is  often  not  so 
satisfactory  an  exposition  of  the  rule  as  a  later  and 
well  considered  case  which  collects  and  reviews  the 
authorities.  These  cases  also  are  pointed  out  under 
the  designation  "Important"  or  "Well  consid- 
ered" cases.  For  example,  at  the  outset  of  the 
discussion  of  agreements  in  restraint  of  trade  in 
the  title  "Contracts"  13  C.  J.  page  467,  the  author- 
has  listed  a  number  of  the  better  considered  cases 
upon  the  subject  [See  post  page  69].  Several  of 
these  cases  might  also  have  been  well  described  as 
leading  in  their  particular  jurisdictions.  Page  641 
of  the  same  title  [See  post  page  92]  may  also  be 
looked  at  in  this  connection  as  showing  the  possi- 
bilities of  the  encyclopedic  treatment  of  a  topic 
as  developed  in  Corpus  Juris.  Here  the  searcher 
will  note  the  statement  of  the  leading  case  in  note 
76  [a],  preceded  by  a  quotation  stating  the  rule 
fully  and  completely  from  a  late  federal  case,  and 
followed  by  [b]  Reasons  for  rule,  in  which  three 
various  reasons  in  the  language  of  the  courts  are 
given  and  by  [c]  in  which  there  is  a.  very  valuable 
discussion  of  the  rule  also  quoted  from  the  opinion 
of  a  carefully  reasoned  case.  See  also  page  653 
[See  post  page  101]. 

[§  18]  1.  English  and  Canadian  Cases.  The 
English  cases  are  cited  in  Corpus  Juris  as  indis- 
pensable to  a  full  and  authoritative  statement  of 
the  common  law.  They  are  also  cited  although  in- 
volving points  of  statute  law  since  English  statu- 
tory changes  in  the  common  law  and  the  decisions 
of  the  courts  with  reference  thereto  are  often  help- 
ful in  the  decision  of  new  questions  in  the  United 
States.  From  the  pages  of  "Contracts"  which  we 
have  now  had  so  frequently  under  consideration 
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[See  post  pages  69-92],  it  is  apparent  how  neces- 
sary the  English  cases  may  be,  for  example  Hitch- 
cock v.  Coker,  which  is  discussed  in  the  note  38 
[b]  Death  of  party  protected,  etc.,  13  C.  J.  page 
470  [See  post  page  72];  Maxim  Nordenfelt  Guns, 
etc.,  Co.  v.  Nordenfelt,  stated  at  length  in  note 
[a]  on  page  474  [See  post  page  76],  these  being 
but  two  of  the  many  English  and  Canadian  cases 
which  may  be  found  cited  upon  the  same  pages. 
The  English  Common  Law,  like  the  language,  has 
been  taken  into  the  other  English-speaking  coun- 
tries and  is  the  greatest  of  the  many  manifestations 
of  the  English  genius  for  government.  A  large 
proportion  of  important  briefs  filed  in  this  country 
contain  citations  and  quotations  from  leading  or 
basic  English  cases. 

[5  19]  m.  The  Case  in  Point.  From  the  fore- 
going paragraphs,  the  student  will  observe  that 
while  Corpus  Juris  may  be  used  simply  as  a  means 
of  finding  the  case  in  point,  that  is  but  a  small 
part  of  the  work  which  it  is  designed  to  do  and  if 
a  searcher  uses  Corpus  Juris  for  that  purpose  alone, 
he  overlooks  the  aid  which  it  will  give  him  in  de- 
termining whether  the  case  when  found  is  an  au- 
thority upon  which  he  may  rely,  or  whether  it  is 
in  conflict  with  other  authorities,  or  has  been  weak- 
ened or  discredited  by  other  decisions,  or  is  limited 
or  explained  by  them. 

[§  20]  5.  Annotations — a.  Use  of  Annotations. 
The  lawyer  must  always  assure  himself  against 
surprise  by  finding  whether  the  case  on  which  he 
is  relying  has  been  affected  in  any  way  by  later 
decisions.  The  volumes  of  Corpus  Juris  and  Cyc, 
of  course,  can  contain  no  cases  later  than  the  date 
of  their  publication.  They  would  be  materially  less 
valuable  in  a  few  years  as  authoritative  statements 
of  the  law  if  there  were  not  some  means  of  giving 
the  new  cases  without  reprinting  the  original  text 
and  notes.  This  means  is  found  in  the  Annual 
Annotations  and  the  Annotations  Service  Bureau 
of  the  publishers. 

[§21]  b.  Description  of  Annotations.  The 
plan  of  the  Corpus  Juris-Cyc  Annotations  is  ex- 
tremely simple.  New  cases  are  read  by  a  staff  of 
editors  as  rapidly  as  they  are  decided  and  the  ma- 
terial which  they  contain  is  used .  precisely  as  it 
would  have  been,  had  they  been  available  at  the 
date  of  the  preparation  for  Corpus  Juris  or  Cyc 
of  the  title  to  which  they  relate.  For  example, 
if  a  new  case  supports  the  text  leading  to  note 
number  79  in  section  104  of  Damages,  it  is  cited 
under  Damages  §  104,  page  779,  note  79,  in  the 
annual  annotations.  These  references  are  arranged 
in  due  order  by  their  pages  and  note  numbers 
which  are  printed  at  their  left  in  heavy  type  and 
are  readily  found.  This  method  serves  perfectly 
in  all  cases  in  which,  had  the  case  been  originally 
available,  it  would  have  been  cited  only  as  an  addi- 
tional authority.  It  also  serves  perfectly  when  the 
case  would  have  been  cited  as  an  additional  au- 
thority for  one  of  the  lettered  notes  or  one  of 
their  numbered  subdivisions  as  in  such  case  the 
proper  letter  or  letter  and  number  may  be  added 
to  the  page  and  note  number  reference  already 
referred  to.  When,  however,  additional  considera- 
tion would  have  been  accorded  to  the  case,  had  it 
been  available  when  Corpus  Juris  or  Cyc  was 
written,  then  the  Annotations  must  contain  more 
than  a  mere  reference  to  the  case  and  the  necessary 
new  matter  for  this  purpose  is  put  in  the  Anno- 
tations.   This  new  matter,  when  it  would  have  been 


the  basis  of  additional  text,  had  it  been  in  time 
to  have  been  used  in  Corpus  Juris  or  Cyc,  is  given 
a  proper  new  note  number  and  placed  in  the  Anno- 
tations, e.g.,  if  it  would  fall  properly  in  the  text 
between  notes  70  and  71,  it  is  given  note  number 
70y2,  and  if  a  new  section  must  be  made,  a  like 
method  of  fractional  numbering  indicates  the  right 
place.  This  may  be  understood  without  further 
explanation  by  referring  to  the  pages  from  the 
Annotations  reprinted  herewith  [See  post  pages 
67,  68]. 

From  time  to  time,  the  annual  volumes  of  Anno- 
tations are  combined  by  the  publishers  and  a  per- 
manent volume  issued  to  take  their  place,  this  plan 
keeping  down  the  number  of  volumes  which  must 
be  looked  at  for  a  full  search. 

The  publishers,  upon  request,  furnish  to  sub- 
scribers any  additional  cases  which  there  may  be 
upon  any  proposition  in  Corpus  Juris  or  Cyc  at 
any  time  during  the  year  in  advance  of  the  publi- 
cation of  the  annual  volume  of  Annotations,  thus 
bringing  their  service  down  to  the  latest  decided 
cases. 

[§22]    6.    Parallel  Reference  Tables.    As  has 

been  explained,  the  volumes  of  Corpus  Juris  are 
replacing  those  of  Cyc.  Each  volume  of  Corpus 
Juris,  however,  contains  a  table  by  means  of  which 
references  to  titles  in  Cyc  may  be  translated  to 
corresponding  titles  in  Corpus  Juris.  This  is  a 
matter  of  convenience  when  in  reading  from  an 
opinion  handed  down  some  years  back  a  refer- 
ence is  found  to  Cyc  since  by  translating  the 
reference  to  a  Corpus  Juris  reference  the  later 
cases  are  at  once  made  accessible. 

[§  23]  7.  Use  for  Review  or  General  Investiga- 
tion of  Subject.  Up  to  this  point  we  have  consid- 
ered Corpus  Juris  as  a  means  of  investigating 
specific  questions.  The  practitioner  finds  it  very 
useful  in  another  way.  In  preparing  important 
cases,  it  is  usually  necessary  to  make  a  quick  review 
of  an  entire  title  or  of  an  entire  chapter  thereof 
in  order  to  decide  upon  a  right  course  of  action. 
The  text  of  Corpus  Juris  presents  a  concise,  con- 
secutive statement  of  the  law  and  without  editorial 
bias.  In  order  to  develop  a  case  fully  a  lawyer 
may  need  suggestions.  He  may  desire  to  see  and 
compare  other  theories  which  may  be  applicable 
to  his  facts,  he  must  anticipate  probable  defenses 
and  must  not  go  into  court  prepared  to  try  a 
case  upon  one  plan  and  find  that  his  adversary 
by  the  cross-examination  of  the  first  witness  is 
disclosing  a  plan  of  defense  which  he  had  never 
thought  of  and  to  meet  which  he  must  develop 
his  evidence  to  meet  a  theory  to  which  he  has 
given  no  consideration.  Corpus  Juris  may  be  used 
to  meet  and  prevent  such  situations.  For  this  pur- 
pose it  is  to  be  read  as  a  general  text  upon  the 
subject. 

[§  24]    8.   Use  as  Dictionary.    The  use  of  Cor 

pus  Juris-Cyc  as  a  dictionary  of  words,  phrases, 
and  legal  maxims  is  most  important.  Corpus  Juris- 
Cyc  is,  in  addition  to  being  a  comprehensive  state- 
ment of  the  law,  a  comprehensive  lexicon  of  legal 
terminology  and  of  words  which  are  not  technical 
legal  terms,  but  which  have  received  judicial  defini- 
tion as  they  have  been  employed  in  particular 
statutes,  ordinances,  contracts,  etc.  These  words, 
phrases,  etc.,  and  their  definitions  appear  in  their 
proper  alphabetical  arrangement  throughout  the 
volumes,  and  as  they  are  separated  by  the  main 
titles  of  the  work,  the  amount  of  space  devoted  to 
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them  is  not  at  once  apparent.  However,  if  the 
definitions  were  removed  from  their  places  through- 
out the  work  and  printed  consecutively,  it  is  esti- 
mated that  they  would  fill  some  six  volumes  of  the 
size  of  a  Corpus  Juris  volume.  An  illustration  of 
the  wealth  of  material  of  a  lexicographical  value 
which  it  has  been  possible  to  collect  in  the  page- 
to-page  examination  of  the  reports  necessary  to 
the  preparation  of  Corpus  Juris  and  Cyc  may  be 
seen  from  a  glance  at  the  nine  pages  devoted  to 
the  definition  of  such  a  phrase  as  "Act  of  God" 
which  are  reprinted  herein  [See  post  pages  106-115]. 
Many  terms  peculiar  to  or  borrowed  from  the  con- 
tinental systems  of  law  are  defined,  particularly 
Spanish  words,  phrases  and  maxims,  this  feature 
being  peculiarly  valuable  because  of  the  importance 
of  our  insular  possessions  and  of  the  retention  of 
the  Spanish  law  to  a  great  extent  therein.  Much 
matter  of  importance  historically  and  as  bearing 
upon  questions  of  comparative  jurisprudence  may 
also  be  found  in  these  definitions,  for  example,  in 
the  definition  of  such  a  word  as  "Code"  [See  post 
pages  102-105].  A  great  many  cross  references,  as 
has  already  been  explained,  are  to  be  found  in  this 
part  of  Corpus  Juris-Cyc,  and  they  afford  a  very 
useful  part  of  the  elaborate  system  of  internal 
indexing  which  has  been  worked  out  by  the  editors. 

[§  25]  9.  How  to  Use  Corpus  Juris  to  Find 
the  Law — a.  Introductory.  Lawyers  who  have  by 
sufficient  experience  in  the  law  grown  accustomed 
to  its  terminology  use  Corpus  Juris  much  as  they 
would  a  dictionary.  When  they  have  a  question 
which  involves  mandamus  they  look  for  that  title 
in  its  alphabetical  place;  when  the  question  involves 
cancellation  of  instruments,  they  look  for  that  title, 
or  else  look  at  "Equity,"  whence  they  are  referred 
to  the  right  title;  or  if  the  question  involves  a 
lease,  they  may  look  for  "Lease"  and  be  sent  to 
"Landlord  and  Tenant,"  and  their  percentage  of 
wrong  first  starts  varies  inversely  as  their  experi- 
ence and  familiarity  with  the  standard  titles  of  the 
law.  This  method  of  use  is  quick  and  has  proved 
thoroughly  satisfactory  to  many  lawyers  since  the 
alphabetical  arrangement  of  the  titles  and  the  plen- 
tiful use  of 'cross  references  under  descriptive  word 
headings  make  it  a  simple  matter  to  reach  the 
right  title  by  such  a  "trial  and  error"  method. 
Obviously,  however,  one  who  has  no  great  degree 
of  familiarity  with  the  generally  used  titles  of  the 
law  will  make  many  wrong  starts  and  waste  more 
than  a  little  time  before  he  has  learned  his  way 
about.  For  his  needs  the  publishers  of  Corpus 
Juris  have  prepared  the  Law  Chart. 

[§  26]  b.  The  Law  Chart—  (1)  Purpose.  The 
Law  Chart,  as  its  name  implies,  is  a  means  of  find- 
ing one's  way  about  in  the  law.  Its  object  is  to 
arrange  the  titles  of  the  law  in  such  a  way  that 
those  which  are  related  are  grouped.  For  example, 
let  us  suppose  that  the  student  desires  to  look  up 
a  question  which  he  associates  with  the  general 
subject  "Equity"  as  it  formed  the  designation 
of  one  of  his  courses  in  law  school.  Now,  while 
the  outlines  of  equity  may  be  taught  in  law  courses 
under  the  one  heading,  an  attempt  at  a  minute 
and  detailed  treatment  of  the  entire  subject  of 
equity  under  one  title  would  prove  unwieldy  and 
impractical.  Hence,  in  Corrfus  Juris  "Equity" 
forms  the  subject  matter  of  several  titles,  which 
appear  in  their  proper  alphabetical  places  in  the 
course  of  the  work.  From  this  arises  the  necessity 
for  and  function  of  the  Law  Chart,  which  in  this 


particular  example  is  to  bring  together  and 
play  in  such  form  as  to  be  comprehensible  with  a 
glance  all  of  the  various  equity  titles  that  efaloiee 
may  be  made  [See  Law  Chart  VI.  R  KM  EI)  IKS, 
subheading  Equity  and  Equitable  Belief  (post 
page  46)]. 

[$  27]  (2)  Not  an  Analysis  of  the  Law.  While 
the  Law  Chart  is  an  orderly  arrangement  of  the 
titles  of  the  law,  it  is  not  an  analysis  of  the  law 
in  such  a  sense  as  to  demand  that  the  fact  that  a 
title  is  placed  in  one  grand  division  or  subheading 
thereof  shall  exclude  it  from  all  other  grand  divi- 
sions or  subheadings.  The  name  of  each  title  is 
repeated  wherever  and  as  often  as  it  will  aid  the 
Law  Chart  to  accomplish  its  object  as  a  guide  to 
the  titles. 

[§  28]  (3)  The  Grand  Divisions.  A  division  of 
the  law  into  seven  parts  or  grand  divisions,  viz., 
Persons,  Property,  Contracts,  Torts,  Crimes,  Reme- 
dies, and  Government,  and  a  listing  of  the  titles 
which  are  used  in  encyclopedias  and  digests  under 
such  grand  divisions  has  proved  in  its  working  to  be 
intensely  practical.  Any  lawyer  who  is  confronted 
with  a  question  of  law  can  readily  and  without  ap- 
preciable effort  class  it  as  belonging  under  one  of 
these  grand  divisions.  This  does  not  mean  that  he 
would  class  it  as  all  other  lawyers  would.  Two  law- 
yers will  not  always  place  the  same  question  under 
the  same  grand  division.  For  example,  the  question 
may  suggest  the  grand  division  Persons  to  one  lawyer 
and  the  grand  division  Contracts  to  another.  The 
Law  Chart  is  prepared  to  meet  this  difficulty  and 
does  so  by  repeating  the  names  of  those  titles  as 
to  which  it  is  apt  to  arise  in  appropriate  groups, 
both  in  the  grand  division  Persons  and  in  the 
grand  division  Contracts.  This  is,  of  course,  done 
as  between  other  grand  divisions  also.  The  effect  is 
to  make  it  unnecessary  for  the  searcher  to  learn  a 
stranger's  way  of  thinking  in  a  field  in  which  it 
cannot  be  said  dogmatically  that  one  choice  and 
that  choice  alone  is  right. 

For  example,  the  validity  of  a  contract  of  guar- 
anty made  by  an  infant  guarantor  is  discussed 
under  the  title  "Infants"  and  not  under  the  title 
"Guaranty."  There  is  no  controlling  reason,  at 
least,  no  reason  controlling  as  to  the  legal  pro- 
fession, why  this  particular  matter  should  not  be 
treated  in  "Guaranty."  Obviously  enough,  it 
should  not  be  treated  twice  in  the  same  work.  Now, 
if  when  the  searcher  is  looking  up  a  point  involving 
the  validity  of  a  guaranty  made  by  an  infant,  he 
does  not  happen  to  think  of  it  as  involving  the 
particular  disability  of  an  infant  as  a  member  of 
a  particular  class  of  natural  persons  as  a  trained 
digester  or  classifier  would,  but  thinks  of  it  instead 
as  a  contract  and  as  falling  within  the  grand  divi- 
sion Contracts,  he  finds,  on  the  Law  Chart  under 
the  grand  division  Contracts  a  subheading  which 
takes  up  titles  relating  to  contracts  By  Persons  or 
Corporations  in  Particular  Status  or  Occupation 
[See  post  page  42],  under  which  he  finds  "Infants," 
meaning  that  contracts  by  infants  are  treated  under 
the  title  "Infants."  He  thus  is  sent  at  once  to 
the  right  title  notwithstanding  his  false  (from  the 
digester's  point  of  view)  start. 

Again,  suppose  the  question  involves  a  bailment 
of  an  animal.  The  searcher  may  think  of  it  a« 
a  contract  of  bailment  and  look  under  grand  divi- 
sion III.  CONTRACTS  under  the  subheading  Bail- 
ments [See  post  page  42]  wherein  he  will  be  re- 
ferred to  "Animals,"  or  he  may  think  of  it  as 
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simply  a  contract  involving  a  particular  kind  of 
property,  in  which  case  he  will  find  the  title 
"Animals"  under  the  subheading  Involving  Par- 
ticular Estates  or  Kinds  of  Property  [See  post 
page  42],  or  he  may  think  of  the  particular 
kind  of  property  involved,  rather  than  of  the 
contract  and  look  under  grand  division  II.  PROP- 
ERTY, where  under  the  subheading  Kinds  and 
Classes,  he  will  be  sent  to  "Animals"  [See  post 
page  43]. 

[§  29]  (4)  Verifying  Selection  of  Title.  Until 
the  searcher  by  practice  has  acquired  certainty  in 
the  selection  of  the  right  title,  he  should  upon 
taking  up  the  volume  containing  the  title  decided 
upon  be  careful  to  verify  his  choice  by  an  exami- 
nation of  the  cross  references  as  he  is  warned  to 
do  by  the  legend  immediately  following  the  title 
name  [Matters  not  in  this  Title  treated  elsewhere 
in  this  Work  see  Cross  References  infra  page  — ]. 
These  cross  references  point  out  the  specific  places 
in  Corpus  Juris  and  Cyc  wherein  other  matters  are 
treated  which  do  not  fall  within  the  scope  of  the 
particular  title  under  investigation  but  are  so  re- 
lated to  it  that  it  is  possible  that  they  may  by 
some  users  of  the  work  be  believed  to  be  within 
its  scope.  In  case  the  searcher  finds  a  cross  refer- 
ence relating  to  his  point  he  will  find  that  it  directs 
him  to  a  specific  section  of  Corpus  Juris  or  page 
of  Cyc,  thus  ending  his  search.  Titles  which  appear 
on  the  Law  Chart  followed  by  an  asterisk  (*)  are 
from  their  nature  preceded  by  many  and  valuable 
cross  references  which  the  searcher  should  be  care- 
ful to  note  and  follow. 

[§  30]  c.  Use  of  Analyses.  Each  title  of  Cor- 
pus Juris  or  Cyc  is  preceded  by  a  detailed,  logical 
analysis  6f  the  subject  matter  which  it  contains. 
The  main  subdivisions  of  the  matter  are  designated 
by  Roman  numerals  and  are  printed  in  heavy  black- 
faced  type.  These  divisions  are  in  turn  divided 
and  subdivided  as  required  by  the  subject  matter 
until  the  final  division,  which  in  Corpus  Juris  is 
the  section  and  in  Cyc  the  paragraph,  is  reached. 
No  instruction  need  be  here  given  as  to  tracing 
out  the  subdivisions  [See  post  page  51].  The 
typographical  arrangement  clearly  indicates  which 
divisions  are  coordinate.  Coordinate  subdivi- 
sions are  all  indented  equally  (i.e.,  start  at 
the  same  distance  from  the  margin)  and  each 
further  grade  of  subdivisions  is  indented  slightly 
more  [See  post  page  53  et  seq  for  examples  of 
analyses].  This  makes  it  easy  to  visualize  the 
framework  upon  which  the  title  is  constructed.  As 
we  have  said,  the  analysis  of  a  Corpus  Juris  or 
Cyc  title  is  logical  and  the  various  subdivisions  do 
not  overlap,  but  taken  together,  make  up  the  larger 
division  of  which  they  are  a  part.  Everything  in 
the  title  must  be  described  by  one  or  the  other 
of  the  main  or  Roman  numeral  divisions,  while 
everything  in  any  Roman  division  must  be  de- 
scribed by  one  or  the  other  of  its  first  subdivisions 
and  so  on.  For  practice  in  the  use  of  analyses, 
practice  questions  accompanied  by  the  pages  re- 
printed from  Corpus  Juris  analysis  and  text  from 
which  they  may  be  answered  are  given  on  page 
52  et  seq. 

[§  31]  d.  Skeleton  Analyses.  "Where  a  title 
is  such  as  to  require  many  sections  or  paragraphs 
for  its  complete  treatment,  the  analysis  is,  of 
course,  correspondingly  extended.  In  such  cases, 
both  for  the  purpose  of  affording  a  quick  and  com- 
prehensive view  of  the  main  divisions  and  also  for 


the  purpose  of  indexing  the  detailed  analysis,  it  is 
the  practice  to  precede  the  detailed  analysis  by  a 
skeleton  analysis  (designated  by  the  heading 
"Analysis")  which  gives  the  Roman  numeral  divi- 
sions and  also  refers  to  the  pages  where  the 
detailed  analysis  covering  such  subdivision  may  be 
found.  This  detailed  analysis  is  designated  "Sub- 
analysis"  and  immediately  follows,  the  skeleton 
analysis. 

[§  32]    e.   Examination  of  Coordinate  Headings. 

In  the  use  of  a  logical  analysis  of  the  type  under 
consideration,  time  is  usually  saved  by  going  slowly 
enough  to  give  attention  to  each  subdivision  head- 
ing of  a  given  grade  before  passing  on.  In  this 
way  the  plan  of  the  author  may  be  perceived  and 
the  full  meaning  of  the  analysis  lines  will  be  more 
apparent.  For  example,  in  the  use  of  the  analysis 
of  "Damages"  [See  post  page  53  et  seq],  the  stu- 
dent may,  we  will  suppose,  be  seeking  a  rule  as  to 
the  measure  of  damages  for  loss  of  time.  He  will 
have  settled  down  upon  the  Roman  numeral  sub- 
division V.  COMPENSATORY  DAMAGES  as  the 
main  subdivision  which  he  wishes  to  examine,  he 
will  have  decided,  we  assume,  that  he  does  not 
wish  to  investigate  the  general  principles  discussed 
in  capital  letter  subdivision  "A,"  and  will  have 
passed,  we  further  assume,  to  subdivision  B.  Par- 
ticular Elements  of  Compensation.  Now,  if  he  does 
not  think  to  look  farther  and  observe  what  division 
"C"  is  or  in  fact,  to  look  and  see  whether  there 
are  any  coordinate  divisions  with  "A"  and  "B, " 
he  will  not  see  that  it  was  the  intention  of  the 
author  to  discuss  in  "B"  the  question  of  what  are 
proper  elements  of  compensation  and  in  "C"  to 
state  what  is  the  amount  to  be  awarded  for  that 
particular  element  in  case  it  may  be  permitted  as 
the  basis  of  recovery.  Hence,  he  might  waste  time 
in  examining  §  106,  which  treats  of  when  damages 
for  loss  of  time  may  be  recovered  when  in  fact  the 
matter  which  he  is  seeking  is  in  §  195,  which  tells 
Of  the  measure  of  the  recovery  for  loss  of  time.  In 
other  words,  the  old  maxim,  "More  haste,  less 
speed"  is  often  very  applicable  in  research  work. 

It  is  necessary  to  make  the  analyses  of  large 
titles  in  a  work  like  Corpus  Juris  with  great  care 
in  order  to  avoid  repetition  of  ideas  and  consequent 
separation  of  authorities  and  the  distinctions  are 
sometimes  refined.  But  once  understood,  the  re- 
finement of  classification  is  a  great  aid  to  the 
searcher,  in  that  it  shortens  his  search  by  prompt 
elimination  of  extraneous  matter  from  his  con- 
sideration. 

[§  33]  f.  Internal  Cross  References.  The  ex- 
treme detail  to  which  the  analysis  of  a  large  topic 
must  be  carried  in  order  to  render  it  a  satisfactory 
practical  statement  of  the  law  for  use  in  the  prepa- 
ration of  cases  as  they  come  to  the  lawyer  in  his 
actual  day's  work  makes  it  possible  to  cite  authori- 
ties very  specifically  and  to  supplement  such  spe- 
cific citations  by  cross  references  to  other  parts 
of  the  title  for  discussions  of  related  matters,  thus 
avoiding  duplication  or  restatements  of  text  matter 
and  authorities.  Cross  references  are  also  used  for 
the  purpose  of  pointing  out  analogies  between  the 
subject  matter  in  hand  and  matters  treated  in  other 
parts  of  the  title  or  in  other  titles. 

[§  34]  10.  Use»of  Corpus  Juris  in  Preparation 
of  a  Case — a.  Introduction.  Since  Corpus  Juris 
(and  also  Cyc)  states  both  the  substantive  and  tSe 
adjective  law,  and  presents  the  substantive  and  the 
adjective  law  pertinent  to  each  title  under  the  one 
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title  heading,  it  is  possible  to  make  use  of  it  as  a 
means  of  investigation  of  all  of  the  law  questions 
which  arise  in  the  preparation  of  a  case  for  trial, 
and  as  corollary  to  such  investigation  of  making  a 
brief  of  the  facts  which  it  will  be  essential  to 
establish  together  with  the  framing  of  the  plead- 
ings so  that  such  facts  may  be  shown  and  also 
the  determination  of  the  accompanying  questions 
of  evidence. 

[§  35]  b.  A  Hypothetical  Case.  To  afford  the 
foundation  of  a  concrete  illustration  of  the  method 
of  using  Corpus  Juris-Cyc  in  the  preparation  of  a 
case,  let  the  following  facts  be  assumed :  Plaintiff, 
an  elderly  lady,  who,  however,  is  fully  able  to  travel 
alone,  purchases  a  round-trip  railroad  ticket  from 
her  home  to  a  neighboring  city  some  four  or  five 
stations  distant  upon  the  line  of  defendant  railroad 
company.  The  going  and  returning  portions  of  this 
round-trip  ticket  are  printed  upon  Ihe  upper  and 
lower  halves  of  a  single  card  with  perforations 
between  so  that  they  may  be  separated  by  the  train 
conductor  on  the  "going"  part  of  the  trip  and 
the  "returning"  portion  of  the  ticket  left  with  the 
passenger  to  be  used  for  his  return.  The  plaintiff 
boards  defendant's  train  at  her  home  station  and 
gives  up  her  ticket  to  the  conductor  who  by  mis- 
take gives  back  to  her  the  "going"  part  of  the 
ticket  instead  of  the  "returning"  part.  Plaintiff 
does  not  notice  the  mistake,  but  places  the  portion 
of  the  ticket  given  to  her  in  her  purse  without 
examining  it.  After  a  day  spent  in  the  city  shop- 
ping, she  boards  a  train  to  return  to  her  home. 
The  new  conductor  on  being  tendered  the  portion 
of  the  ticket  which  has  been  given  plaintiff  notices 
that  it  reads  from  plaintiff's  home  to  the  city  in- 
stead of  vice  versa  and  refuses  it,  demanding  pay- 
ment of  the  fare.  Plaintiff  having  spent  all  of 
her  money  shopping  is  unable  to  pay  and  there  is 
no  one  whom  she  is  able  to  or  feels  willing  to  at- 
tempt to  borrow  from.  As  a  result  the  conductor 
ejects  plaintiff  from  the  train  at  the  first  station 
stop.  He  is  loud  and  abusive  in  his  tone  and  at- 
tracts the  attention  of  every  one  on  the  car.  After 
being  set  down  at  a  strange  station  at  a  rather 
late  hour,  she  is  compelled  to  spend  the  night  there, 
after  which  she  is  rescued  from  her  plight  by  the 
chance  appearance  of  an  acquaintance  who  loans 
her  money  to  reach  her  home. 

[§  36]  c.  Determination  of  Cause  of  Action. 
Assuming  that  plaintiff  is  the  lawyer's  client  and 
that  he  has  been  detailed  these  facts,  his  first  task 
would  obviously  be  to  determine  whether  his  client 
has  a  cause  of  action.  After  this  will  come  the 
questions  of  what  damages  may  be  had  and  the 
procedure  by  which  they  may  be  recovered.  The 
question  as  to  the  cause  of  action  is  one  which 
clearly  involves  tfie  law  of  "Carriers."  While  it 
is  difficult  to  imagine  that  this  title  would 'not  at 
once  suggest  itself,  it  would,  if  it  did  not  at  once 
come  to  the  lawyer's  mind,  be  suggested  by  an 
examination  of  the  Law  Chart  where  it  appears 
under  the  grand  division  IV.  TORTS,  under  the 
subheading  "By  Persons  or  Corporations  in  Par- 
ticular Status  or  Occupation"  [See  post  page  44]. 
If  the  question  is  thought  of  not  as  involving  a 
tort  but  as  involving  a  breach  of  contract,  the  title 
will  be  again  found  under  the  grand  division  III. 
CONTRACTS,  under  the  subheading  "Carriers" 
[See  post  page  41],  and  again  if  the  question  is 
considered  as  involving  the  duties  of  a  corporation 
or  artificial  person  as  engaged  in  public  service  or 


in  a  particular  occupation,  the  title  will  be  found 
in  grand  division  L  PERSONS,  under  the  ubbead 
ings  "Public  Services  and  Utilities"  and  "Particu- 
lar Occupations"  [Sec  poet  page  HI].  If  the  Law 
('hart  is  not  used,  the  correct  title  will  be  pointed 
out  by  cross  references  in  Corpus  Juris-Cyc  under 
many  headings  such  as  "Torts,"  "Railroads," 
"Ticket,"  "Ejection,"  "  Passenger, "  etc.  The 
title  "Carriers"  will  be  found  in  Corpus  -Juris  vol- 
ume 10.  Upon  opening  the.  volume  to  the  anal 
pages,  it  will  be  found  that  the  title  is  divided 
into  four  parts,  of  which  the  fourth  is  devoted  to 
carriers  of  passengers,  and  further  that  the  analysis 
of  Part  Four  which  begins  on  page  26  is  developed 
in  such  a  way  as  to  devote  a  principal  subdivision 
to  the  "Ejection  of  Passengers,"  that  being  sub- 
division VIII,  the  analysis  of  which  begins  on 
page  29  [See  post  pages  116,  117]. 

This,  as  we  have  observed,  is  the  first  time  the 
lawyer  has  had  a  case  of  this  character.  For  that 
reason  he  has  not  yet  analyzed  his  facts  sufficiently 
to  be  in  search  of  any  specific  point.  The  points, 
however,- will  rapidly  suggest  themselves  to  him  as 
he  glances  down  the  analysis.  He  finds  the  first 
subdivisions  taking  up  the  various  grounds  and 
causes  of  ejection  and  will  find  that  first  is  con- 
sidered Disorderly  Conduct;  Obnoxious  Persons. 
His  client  surely  is  not  in  that  category,  nor  did 
she  fail  or  refuse  to  comply  with  regulations,  the 
subject  matter  of  division  "B."  C.  Failure  or 
Refusal  to  Pay  Fare  or  Produce  Ticket,  however, 
is  noted  to  be  turned  to  if  nothing  better  is  found. 
D.  Taking  Wrong  Train,  etc.,  is  promptly  rejected 
but  "E."  is  noted,  "Defective  or  Invalid  Ticket" 
also  to  be  turned  to.  However,  F.  Mistake  of  Con- 
ductor as  to  Right  to  Transportation  so  clearly 
describes  the  facts  at  hand  as  to  discourage  fur- 
ther investigation,  but  the  searcher  passes  on  to 
G.  Payment  or  Tender  of  Fare  to  Prevent  Ejection 
and  catalogues  it  as  something  he  will  wish  to 
examine.  He  also  thinks  probably  that  there  will 
be  information  which  he  will  wish  to  use  in  I. 
Place  or  Time  of  Ejection,  J.  Manner  of  Ejection, 
M.  Liability  for  Wrongful  Ejection,  N.  Contribu- 
tory Act  or  Negligence,  0.  Damages,  P.  Action 
for  Wrongful  Ejection.  By  this  time  he  is  be- 
ginning to  get  into  his  subject  and  his  questions 
are  shaping  themselves  up.  Sometimes  they  are 
suggested  by  the  analysis  lines. 

He  now  returns  to  F.  Mistake  of  Conductor  as 
to  Right  to  Transportation.  He  sees  that  "Mis- 
take of  First  Conductor"  is  §  1186,  page  747. 
Upon  reading  this  section,  he  finds  that:  "It  has 
been  held  that  where,  in  case  of  a  return  trip 
ticket,  the  conductor  on  the  "going"  trip  takes 
up  the  return  coupon  and  returns  to  him  the  "go- 
ing" coupon,  and  the  passenger  is  ejected  on  the 
return  trip  because  of  his  not  having  a  proper 
ticket,  he  may  recover  therefor;  (citing  cases)  but 
it  has  been  held  that  a  passenger  can  recover  in 
such  a  case  only  where  he  boards  the  car  to  make 
the  return  trip  in  ignorance  of  the  mistake  of  the 
conductor  on  the  going  trip,  and  where  his  failure 
to  discover  that  such  mistake  has  been  made  was 
not  due  to  his  own  negligence,  (citing  cases)  and 
that  the  conductor  is  not  bound  to  accept  the  pas- 
senger's statement  that  the  first  part  of  the  ticket 
was  by  mistake  taken  up  by  the  other  conductor 
(citing  a  case)"  [See  post  pages  122,  123].  From 
this  it  is  apparent  that  different  views  obtain  in 
different  jurisdictions   as  to  the  liability  of  the 
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carrier  upon  the  state  of  facts  under  investigation. 
If  there  is  no  authority  cited  from  the  particular 
jurisdiction  in  which  the  cause  of  action,  if  any, 
has  arisen,  then  the  lawyer  must  depend  upon  his 
ability  to  persuade  the  court  to  take  that  view 
which  is  favorable  to  him.  This  may  depend  upon 
whether  the  court  .of  his  jurisdiction  has,  in  decid- 
ing upon  cases  which  are  analogous  but  not  pre- 
cisely the  same  as  to  the  facts,  taken  one  or  the 
other  of  certain  views  as  to  an  underlying  rule.  He 
will  have  noted  as  he  began  his  reading  of  §  1186, 
which  is  the  section  now  under  discussion  that: 
"The  same  principles  which  govern  the  case  where 
an  agent  wrongfully  fails  to  furnish  the  passenger 
the  evidence  of  right  to  transportation  to  which  he 
is  entitled  are  applicable  also  where  one  conductor 
should  furnish  to  the  passenger  the  evidence  to  be 
presented  to  a  succeeding  conductor  of  the  passen- 
ger's right  to  continue  his  journey;  ..."  [See 
post  page  122]  and  he  will  also  have  noted  the 
cross  reference  given  in  note  33  to  "See  supra 
1182-1184."  Upon  consulting  these  sections  he 
will  find  the  conflicting  rules  discussed  at  length 
[See  post  pages  118-121]  and  will  find  cases  cited 
from  many  additional  jurisdictions,  some  of  which 
may  serve  to  point  out  to  him  how  the  specific 
question  would  be  decided  when  presented  to  the 
courts  of  his  state,  and  may  inform  him  whether 
his  cause  of  action  is  merely  for  breach  of  con- 
tract or  whether  he  may  sue  either  in  contract  or 
in  tort. 

[§  37]  d.  Form  of  Action.  Assuming  that  in 
the  particular  jurisdiction  either  a  tort  action  or 
an  action  for  breach  of  contract  will  lie,  the  con- 
sideration controlling  a  choice  between  the  forms 
is  stated  in  §  1213  [See  post  pages  136,  137]. 

[§38]  e.  Pleading.  Having  decided  upon  the 
form  of  action  to  be  brought  the  next  question 
perhaps  which  may  arise  is  as  to  the  preparation  of 
the  declaration  or  complaint.  It  is  important  to 
know  what  facts  must  be  alleged.  To  aid  as  to 
this,  a  reading  of  the  sections  of  "Carriers"  de- 
voted to  pleading  in  actions  for  wrongful  ejection 
§§  1215-1221  [See  post  pages  137-143]  should  be 
resorted  to.  This  will  afford  a  general  view  of  the 
problems  involved  and  may  prevent  the  omission 
of  essential  averments.  Of  course,  in  these  sections 
only  matters  peculiar  to  pleadings  in  actions  of 
this  character  are  considered.  Other  titles  should 
be  resorted  to  for  general  questions,  such  as 
"Pleading"  or  "Damages,"  the  latter  for  general 
questions  of  pleading  damages. 

[§  39]  f.  Damages.  Not  only  as  essential  to 
the  proper  preparation  of  the  declaration  or  com- 
plaint but  also  as  essential  to  the  preparation  and 
collection  of  evidence  for  the  trial  of  the  case,  it 
is  necessary  to  determine  what  recoverable  elements 
of  damages  are  present.    The  client  is,  of  course, 


entitled  to  damages,  if  any,  sustained  by  reason  of 
the  delay,  see  Corpus  Juris  §  1204  [post  pages 
124,  125],  she  is  also  entitled  to  recover  for  mental 
pain  and  suffering,  see  Corpus  Juris  §  1206  [post 
pages  125-127],  particularly  because  of  the  rude 
and  insulting  language  of  the  conductor  and  of 
the  fear  of  the  consequences  involved  in  being  put 
off  at  night  in  an  unfamiliar  place.  Whether  ex- 
emplary or  punitive  damages  may  be  recovered, 
depends  upon  the  application  of  the  rules  discussed 
in  §  1210  [See  post  pages  129-133]  to  the  facts 
of  the  case  involved,  and,  as  indicated  by  the 
cross  references,  the  discussion  herein  contained 
may  be  supplemented  by  a  reference  to  the  general 
title  "Damages." 

In  preparing  a  case,  it  is  ordinarily  very  useful 
to  supplement  a  search  for  a  specific  point  by  a 
quick  review  of  the  general  principles.  This  safe- 
guards the  searcher  against  erroneous  generaliza- 
tions from  single  eases  or  from  decisions  which  do 
not  represent  the  general  trend  of  the  authorities. 

[§  40]  g.  Evidence.  Suppose  that  in  talking 
with  the  witnesses  in  preparing  the  case  for  trial 
that  the  lawyer  is  told  that  the  particular  conductor 
who  ejected  plaintiff  had  frequently  insulted  and 
abused  passengers  and  in  fact  had  evidenced  a  gen- 
eral habit  or  disposition  in  that  regard.  Naturally 
plaintiff  would  wish  to  show  this  at  the  trial  if 
such  evidence  is  admissible.  Under  the  section 
heading  §  1223.  Admissibility  of  Evidence,  he  will 
find  discussed  on  page  789  [See  post  pages  144- 
147],  how  far  he  may  go  in  showing  habit  or  custom 
or  similar  acts. 

Again,  suppose  the  lawyer  is  desirous  of  showing 
that  plaintiff  was  not  accustomed  to  travelling  and 
that  she  had  never  before  been  at  the  station  where 
she  was  put  off,  on  examining  the  various  illustra- 
tions given  as  to  evidence  held  admissible,  he  finds 
on  page  787  in  note  88  [a]  subdivision  (6)  [See 
post  page  144]  a  case  which  is  directly  in  point 
and  shows  him  the  grounds  on  which  it  may  be 
introduced. 

[§  41]  h.  Instructions.  While  the  instructions 
for  a  particular  case  must  ordinarily  be  drawn 
specifically  for  that  case,  many  helpful  hints  may 
be  obtained  by  a  perusal  of  instructions  which 
have  been  given  or  refused,  properly  or  improperly 
in  other  cases  in  which  a  passenger  has  sued  for 
wrongful  ejection  by  a  carrier  [See  post  pages 
150-154]. 

[§  42]  i.  Conclusion.  We  have  now  covered 
the  principal  points  in  the  use  of  Corpus  Juris  in 
the  preparation  of  a  case  for  trial.  A  similar 
course  may  be  pursued  in  preparing  a  brief  upon 
appeal  or  in  any  other  branch  of  research  work. 
One  word  of  caution  should  be  added :  ' '  Never  over- 
look the  Annotations  and  never  fail  to  consult  your 
local  statutes." 
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"Some  books  are  to  be  tasted,  others  to  be 
swallowed,  and  some  few  to  be  chewed  and 
digested." — Francis  Bacon.  To  benefit  from 
this  course  in  legal  research,  students  must 
"chew  and  digest"  these  lectures. 

[§  1]  The  Infinite  Variety  of  Facts.  During 
the  last  year  courts  of  review  decided  more  than 
25,000  cases  in  the  United  States  alone.  In  other 
words,  assuming  that  they  worked  eight  hours  a 
day,  they  decided  cases  at  a  rate  slightly  greater 
than  one  every  five  minutes.  Of  these  25,000  cases 
no  two  were  precisely  alike  on  the  facts  and  every 
one  of  them  differed  in  some  fact  or  other  from 
every  case  which  had  preceded  it,  yet  every  one  of 
these  cases  was  decided  in  accordance  with  well 
established  principles  of  law  which  perhaps  many 
times  before  had  been  applied  to  cases  with  facts 
more  or  less  similar. 

[§  2]  The  Necessity  of  Grouping  by  Principle. 
From  this  it  seems  obvious  that  any  attempt  to  re- 
duce the  case  law  of  the  United  States  to  such  a 
form  that  it  may  be  readily  accessible  must  proceed 
along  the  line  of  a  grouping  of  cases  according  to 
principle  rather  than  according  to  facts.  In 
other  words  only  so  much  attention  should  be 
paid  to  facts  as  is  necessary  to  determine  the 
principle  involved.  When  the  principle  involved 
is  discovered  the  case  should  be  grouped  with 
other  cases  turning  upon  the  same  principle  and 
the  facts  then  become  important  only  as  illus- 
trative or  explanatory  matter.  This  is  the  under- 
lying feature  of  the  Corpus  Juris-Cyc  classifi- 
cation and  presentation  of  the  law,  and  it  has 
been  deemed  proper  to  state  it  in  advance  as  the 
first  thing  to  be  grasped  and  understood  thoroughly 
by  one  who  is  preparing  to  make  the  best  use 
of  the  Corpus  Juris-Cyc  system  as  an  aid  to  the 
finding  of  the  law. 

[§  3]    The  Value  of  Precise  Formulation  of 


XE  NO.  1 

Question.  In  approaching  the  investigation  of  a 
legal  question,  much  effort  may  often  be  saved  by 
the  expenditure  of  a  little  time,  before  the  actual 
beginning  of  the  search,  in  determining  precisely 
what  it  is  that  the  search  must  be  for.  In  other 
words  the  facts  must  be  carefully  examined,  and 
one  by  one  the  facts  which  are  of  no  importance 
as  bearing  upon  the  decision  of  the  legal  question 
involved  must  be  eliminated,  until  only  what  may 
be  termed  the  master  or  controlling  facts  re- 
main. A  question  may  then  be  formulated  which 
when  answered  will  dispose  of  the  case  or  the 
particular  branch  of  it  involved.  To  repeat,  the 
first  step  in  looking  up  the  law  is  to  formulate 
in  your  mind  precisely  the  law  question  which 
you  are  going  to  •  look  up. 

[§  4]  Reference  to  Proper  Grand  Division. 
The  question  having  been  formulated,  it  should  be 
examined  to  determine  to  which  one  of  the  seven 
grand  divisions  of  the  law,  as  shown  on  the  Law 
Chart  [See  post  page  38],  under  which  the  titles 
are  grouped,  it  relates.  In  other  words,  is  it  a 
question  relating  to  "Persons,"  or  does  it  relate 
to  "Property,"  "Contracts,"  "Torts,"  "Crimes," 
"Government,"  or  "Remedies."  This  is  a  com- 
paratively simple  thing  to  decide  and  it  immedi- 
ately narrows  the  field  of  search  amazingly  [See 
post  page  38]. 

[§  5]  Reference  to  Subdivision.  After  having 
determined,  for  example,  that  the  question  involved 
is  one  of  "Persons,"  examine  the  Law  Chart  with 
a  view  to  determining  what  subdivision  heading 
under  the  grand  division  most  closely  describes  the 
question  which  you  are  searching  for.  (Read  over, 
in  this  connection,  the  subheadings  of  the  Grand 
Division  L  PERSONS  on  the  Law  Chart  post 
pages  39,  40,  and  notice  carefully  the  general  plan 
according  to  which  the  titles  are  grouped  in  these 
subdivisions.)  Here  again  the  solution  is  com- 
paratively simple. 
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[5  6]  Synonymous  or  Inclusive  Title.  Suppose 
that  you  have  decided  that  the  question  relates 
to  a  particular  occupation  such  as  that  of  a  hotel- 
keeper,  it  then  becomes  necessary  to  run  through 
the  list  of  titles  of  "Particular  Occupations"  given 
in  the  Law  Chart  under  that  division  of  the  head- 
ing "Persons"  and  to  see  whether  there  is  any 
title  relating  to  hotelkeepers.  Running  along  down 
the  titles  in  their  alphabetical  arrangement, 
"Hotelkeepers"  does  not  appear.  However,  the 
searcher  should  not  abandon  his  search  here  be- 
cause he  should  remember  that  if  it  is  in  the  law 
it  is  in  Corpus  Juris-Cyc.  Hence  he  should  give 
the  titles  under  this  heading  a  little  further  con- 
sideration and  see  whether  or  not  any  of  them 
may  be  synonymous  with  or  inclusive  of  the  one 
which  he  is  seeking.  Giving  the  titles  a  second 
examination  he  finds  "Innkeepers"  which  is  syn- 
onymous in  the  law  with  "hotelkeepers"  and  under 
that  heading  he  will  find  the  answer  to  his  question 
•concerning  a  hotelkeeper. 

[§  7]  Use  of  Key  Word  in  Text  or  Concordance. 
Suppose,  however,  that  "Innkeepers"  does  not 
suggest  itself  as  the  correct  title,  he  then  should 
turn  to  the  word  "Hotel"  in  its  alphabetical  place 
in  the  Corpus  Juris-Cyc  system,  whereunder  he 
will  find  a  specific  reference  to  the  title  which  he 
is  seeking;  or,  if  the  correct  title  is  not  sug- 
gested in  this  way,  he  should  then  turn  to  the 
Index  and  Concordance.  These  last  two  methods 
should  not  be  resorted  to  by  one  who  is  striving 
to  master  the  principles  of  legal  research  until  he 
has  first  exercised  his  reasoning  powers  in  follow- 
ing out  the  logical  and  analytical  arrangement  of 
Corpus  Juris-Cyc  in  which  he  is  guided  by  the 
analyses  and  cross  references  found  at  the  be- 
ginning of  each  treatise.  However,  we  do  not  wish 
to  be  understood  as  minimizing  the  value  of  the 
thousands  of  keywords  which  are  to  be  found  in 
Corpus  Juris-Cyc  in  their  proper  alphabetical  places 
and  which  give  cross  references  to  the  titles  wherein 
they  are  discussed  or  which  give  definitions  and 
cross  references.  They  are  very  helpful  where 
the  searcher  has  in  his  mind  a  definite  concept 
but  does  not  readily  associate  it  with  any  par- 
ticular title.  Suppose,  for  example,  he  has  a  case 
in  which  he  wishes  to  investigate  the  effect  of  a 
clerical  error  upon  the  validity  of  an  indictment.  If 
he  does  not  think  to  look  at  the  analysis  of  the  title 
"Indictments  and  Informations"  in  Cyc,  but  does 
look  up  "Clerical  Error"  which  he  will  find  in  11 
C.  J.  page  839,  he  will  find  a  specific  reference  to 
"Indictments  and  Informations"  22  Cyc  291. 

[§  8]  Use  of  Cross  References.  It  sometimes 
happens  that  one,  particularly  one  who  is  not  ex- 
perienced in  looking  up  the  law,  will  find  it  difficult 
to  choose  between  two  titles.  He  should,  before 
making  a  further  search  get  down  the  volume  of 
Corpus  Juris  or  of  Cyc  which  contains  one  of 
the  titles  and  examine  the  specific  cross  references 
which  appear  immediately  following  the  analysis 
of  the  title.  If  he  does  not  find  a  cross  reference 
warning  him  that  the  matter  for  which  he  is  search- 
ing is  treated  in  another  title  he  then  should  pro- 
ceed to  the  examination  of  the  analysis  of  the  title 
which  he  has  in  hand. 

[§  9]  Analysis.  Corpus  Juris-Cyc  titles  are  so 
constructed  as  to  be  self-indexing,  once  the  plan 
of  construction  is  understood.  Each  title  is  divided 
'  into  major  subdivisions  indicated  by  Roman  num- 
erals and  printed  in  black-faced  type,  which  sub- 


divisions in  turn  are  divided  and  subdivided  until 
the  section  or  paragraph  line  is  reached,  sections 
being  the  most  minute  subdivisions  which  appear 
in  the  analyses  to  Corpus  Juris  titles  and  the  para- 
graph the  most  minute  in  the  analyses  to  Cyc. 
When  we  look  at  the  major  subdivisions  of  a 
title  we  know  that  anything  which  we  are  looking 
for  concerning  that  title  must  fall  under  or  within 
one  of  those  black-letter  Roman  headings  and 
when  in  turn  we  examine  a  particular  black-letter 
Roman  heading  and  find  that  it  is  divided  into 
capital  letter  subdivisions,  we  know  that  every- 
thing relating  to  that  large  black  Roman  heading 
finds  a  place  in  one  of  the  capital  letter  sub- 
divisions and  so  on  down.  For  this  reason,  in 
order  that  the  searcher  may  more  readily  obtain  a 
comprehensive  view  of  the  entire  analysis  of  a 
large  title,  the  major  subdivisions  are  printed  as 
an  "analysis"  or,  more  strictly,  a  skeleton  analysis 
preceding  the  detailed  analysis,  or,  as  it  is  headed 
in  Corpus  Juris,  the  "sub-analysis."  Each  Roman 
heading  in  the  skeleton  analysis  refers  to  the  page 
of  Corpus  Juris  where  will  be  found  the  sub- 
analysis  containing  its  further  details.  To  illustrate : 

[§  10]  Use  of  Skeleton  Analysis.  Suppose*  we 
wish  to  ascertain  what  amount  of  stock  must  be 
represented  at  a  stockholders'  meeting  of  a  cor- 
poration. Turning  to  the  first  or  skeleton  analysis 
of  the  title  "Corporations"  Volume  14  Corpus 
Juris,  page  1,  we  rapidly  pass  our  eye  over  the 
black-faced  Roman  subdivisions.  We  first  see  "IN 
GENERAL,"  next  "INCORPORATION  AND 
ORGANIZATION,"  next  "CORPORATE  EX- 
ISTENCE AND  FRANCHISE  AND  AMEND- 
MENT OF  CHARTER,"  and  so  on  we  run  down, 
simply  looking  at  the  black-faced  Roman  heads 
until  we  come  to  main  subdivision  XII,  entitled 
"MEMBERS  AND  STOCKHOLDERS,"  which 
seems  to  indicate  that  this  is  the  subdivision  we 
are  looking  for.  Running  down  the  subdivisions 
under  this  main  heading  we  come  to  B-7  which  is 
"Quorum."  On  the  same  line  with  this  Roman 
subdivision  we  are  directed  to  sub-analysis  on  page 
32  for  our  detailed  analysis.  We,  therefore,  at 
this  point  make  a  big  jump  over  to  page  32  of 
the  analysis,  and,  dropping  down  to  subdivision 
B-7,  we  are  there  directed  to  page  895.  Thus, 
while  the  analysis  to  "Corporations"  covers  nearly 
100  pages,  we  are  enabled  by  first  using  the  skele- 
ton analysis  to  get  the  right  page  in  the  detailed 
analysis  and  to  arrive  at  the  page  treating  of 
our  precise  point  in  a  couple  of  minutes. 

[§  11]  Verification. — The  searcher  should  verify 
the  above  illustration  by  actually  using  the  analysis 
of  "Corporations"  himself,  to  be  sure  that  this 
process  is  fully  understood. 

[§12]  Speed  of  Method.  This  careful  and 
orderly  method  of  investigation,  while  requiring 
some  time  to  state,  is  in  actual  practice  a  very  ex- 
peditious one  and  will  be  found  a  much  quicker 
method  of  finding  the  law  than  a  haphazard  search 
upon  the  hit  or  miss  method  which  may  involve 
the  taking  down  of  numerous  volumes  at  random, 
the  probable  switching  from  the  track  of  investi- 
gation, accompanied  by  a  loss  of  a  clear  concep- 
tion of  the  question  involved,  and  oftentimes  the 
acceptance  of  something  which  looks  like  an 
authority  instead  of  the  authority  which  is  decisive. 

[§  13]  Study  of  Analyses.  No  one,  until  he 
has  acquired  familiarity  with  the  topical  structure 
of  the  various  titles  of  Corpus  Juris-Cyc,  should 
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attempt  to  use  one  of  the  larger  titles  without  first 
noting  the  major  subdivisions  into  which  it  is 
divided  and  which  are  indicated  by  large  black- 
faced  Roman  numerals  and  considering  each  one  of 
them  to  determine  whether  it  is  the  one  in  which 
his  precise  question  (which  he  never  must  allow 
his  mind  to  relinquish  its  grasp  of)  is  to  be  found. 

[§  14]  Progress  from  General  to  Specific. 
Finally,  do  not  forget  that  Corpus  Juris  proceeds 
from  the  general  to  the  specific.  Hence  do  not 
content  yourself  with  finding  a  general  answer 
to  your  question  without  carrying  your  search  to 
the  end  in  order  that  you  may  be  sure  that  there 
is  no  more  specific  answer.  A  Corpus  Juris-Cyc 
treatise  gives  all  of  the  law  and  considers  all  of 
the  precedents;  hence  the  answer  which  it  affords 
a  specific  question  is  ordinarily  as  definite  as  is  the 
question  [See  post  page  51]. 

[§  15]  Internal  Cross  References.  Here  what 
are  known  as  the  internal  cross  references  will  be 
found  very  helpful.  These  will  be  found  located 
in  the  footnotes  throughout  the  titles.  They  sup- 
plement the  analysis  of  the  title  by  calling  the 
searcher's  notice  to  what  is  to  be  found  elsewhere 
which  is  related  to,  or  not  to  be  confused  with, 
the  matter  found  at  the  point  where  the  cross 
reference  is  i^laced.  These  cross  references  serve 
to  put  the  searcher  on  the  right  track  if  he  has 
taken  a  wrong  line  of  investigation.  They  are 
also  very  helpful  in  suggesting  other  points  of  view 
applicable  to  his  particular  case  which  he  should 
consider  before  settling  down  upon  his  final  answer. 
For  example,  note  the  way  cross  references "  are 
used  for  this  purpose  in  14-A  Corpus  Juris,  title 
1 1  Corporations, "  page  415,  notes  82  and  88.  These 
are  two  instances  chosen  at  random  from  the 
hundreds  of  thousands  of  similar,  ones  in  the  work. 
One  must  always  be  on  his  guard  to  catch  these 
and  make  full  use  of  them. 


[§  16]  Necessity  of  Practice.  There  is  no 
royal  road  to  a  mastery  of  legal  investigation. 
Law  book  publishers  can  furnish  helps  but  Qothing 
but  actual  practice  will  supply  familiarity  with 
the  titles  of  the  law  and  readiness  in  the  use  of 
analyses  and  cross  references.  Just  as  one  wish- 
ing to  learn  to  swim  must  actually  get  into  the 
water  and  practice,  so  must  one  wishing  to  learn  to 
look  up  the  law  actually  plunge  into  the  books 
and  practice.  Having  this  in  mind,  the  questions 
which  are  used  with  this  course  when  taught  in  law- 
schools-  are  arranged  with  the  idea  of  familiarizing 
the  searcher,  as  rapidly  as  may  be,  with  the  g< 
eral  plan  of  the  Corpus  Juris-Cyc  System  and  with 
its  titles.* 

[§  17-19]  Value  of  Familiarity  with  Title 
Names.  The  searcher  who  applies  the  principles 
of  this  course  in  a  faithful  attempt  to  answer  the 
questions  '  based  on  it  cannot  help  but  perceive 
that  one  of  the  principal  things  which  we  are 
aiming  at  in  the  first  series  of  questions  is  to 
familiarize  him  with  the  names  of  the  titles  of  the 
law.  We  are  doing  this  because  the  most  important 
thing  in  developing  facility  in  looking  up  the  law 
is  to  become  familiar  with  these  titles  and  with 
what  they  include.  The  names  of  the  titles  are 
very  suggestive  of  what  is  in  them.  When  they 
are  thoroughly  familiar,  the  searcher  will  in  most 
instances  turn  without  any  particular  mental  ef- 
fort to  the  one  containing  his  point.  We  cannot 
hammer  this  idea  home  too  hard :  Every  minute 
spent  in  the  study  of  the  Law  Chart,  in  mastering 
the  way  in  which  the  law  is  analyzed  as  shown  by 
it,  in  learning  the  names  of  the  titles  and  in  con- 
sidering their  relations  to  each  other  will  be  re- 
paid many,  many  times  over  in  time  saved  and  in 
the  sense  of  security  which  accompanies  the  com- 
pletion of  a  search  understandingly  made  in  Corpus 
Juris-Cyc. 
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[§  20]  Place  Corpus  Juris-Cyc  Correctly  on 
Shelves.  Time  and  labor  may  be  saved  by  placing 
the  CORPUS  JURIS-CYC  volumes  on  shelves  as 
follows:  The  Corpus  Juris  volumes  first,  followed 
by  the  volumes  of  Cyc  necessary  to  complete  the 
legal  alphabet.  These  should  be  followed  by  the 
Index.  Next  come  the  permanent  and  annual 
volumes  of  Annotations  which  contain  the  latest 
cases,  bringing  all  of  the  other  volumes  up  to 
date. 

[§  21]  Review  Preceding  Lecture.  In  our  first 
lecture  in  this  course  we  tried  to  make  plain  the 
necessity  of  knowing  the  names  of  the  titles  of 
the  law  and  to  show  the  use  of  the  Law  Chart  as 
a  means  of  finding  and  getting  acquainted  with 
them.  We  also  described  the  use  of  Analyses  and 
Sub- Analyses  as  they  are  found  in  Corpus  Juris- 
Cyc  and  explained  the  general  theory  of  cross  ref- 
erences. [The  law  student  taking  this  course  should 
re-read  the  first  lecture  before  reading  this,  and 
give  this  careful  and  painstaking  study  before  at- 
tempting to  look  up  the  second  series  of  questions. 
His  success  depends  upon  .this.] 

[$  22]  Law  Chart  Shows  Analytic  Interrela- 
tion of  Titles.  Corpus  Juris-Cyc  has  an  alpha- 
betical arrangement  of  the  titles  of  the  law.  All 
encyclopedias  and  compilations  of  like  character, 
both  in  the  field  of  general  knowledge  and  in  the 
field  of  special  scientific  subjects,  have  the  alpha- 


betical arrangement  of  main  subjects.  The  alpha- 
betical arrangement  in  such  works  is  convenient 
for  quick  work  just  as  it  is  in  dictionaries,  gazet- 
teers, directories,  etc.  For  example,  if  one  is  look- 
ing up  the  law  of  crimes  in  Corpus  Juris-Cyc,  he  will 
find  the  right  general  and  specific  titles  placed 
throughout  the  alphabet.  It  is,  however,  of  great 
advantage  to  the  investigator  to  have  the  names  of 
all  of  these  titles  brought  together  so  that  he  can 
make  a  rapid  mental  survey  of  them.  This  has  been 
done  in  the  Law  Chart  where  the  "Crimes"  titles 
have  been  classified  into  groups,  the  headings  of 
which  indicate  the  nature  of  the  subject  matter 
of  the  group  and  show  the  relations  of  the  titles 
to  one  another.  The  Law  Chart  is,  therefore,  an 
important  instrument  in  quickly  locating  the  re- 
quired law  title.  What  has  been  said  in  re  the 
"Crimes"  titles  is,  of  course,  equally  applicable 
to  the  other  grand  divisions,  viz.:  "Persons," 
"Property,"  "Contracts,"  "Torts,"  "Remedies," 
"Government."  Always  start  investigations  with 
the  Law  Chart  when  in  doubt  as  to  the  correct 
title.  A  short  time  spent  studying  the  Law  Chart 
will  often  save  hours  of  wasted  time. 


*  Author's  Note:  Repeated  reference  is  made  to  "practice 
questions"  throughout  the  lectures  which  follow.  These 
practice  questions  are  prepared  by  the  author  for  the  con- 
venience of  the  faculties  of  the  law  schools  in  which  this 
course  is  a  part  of  the  curriculum.  Copies  may  be  had  upon 
request. 
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[§23]    Scope  of  the  Series  of  Questions.  The 

order  of  the  eight  series  of  questions  is  as  follows: 
"Crimes,"  "Persons,"  "Contracts,"  "Property," 
"Torts,"  "Remedies,"  "Government,"  and  "Gen- 
eral Review." 

[§  24]  Criticize  Our  Questions.  Always  in 
looking  up  a  law  point,  first  of  all  formulate  the 
question  in  your  mind  as  tersely  and  clearly  as  you 
can.  Practice  on  the  questions  submitted  with  the 
course  based  on  this  lecture.  Take  the  statement  of 
the  case  as  given.  Consider  it  in  connection  with  the 
question  of  law  stated.  See  if  you  can  state  the  ques- 
tion of  law  more  clearly  or  concisely  than  we  have 
stated  it.  Pull  and  pick  our  questions  to  pieces 
as  much  as  you  will;  we  shall  be  glad  to  have  you 
do  so.  Only — now  don't  overlook  this  "only" — do 
not  change  the  meaning  of  our  question  and  look 
up  something  else.  Take  our  word  for  what  we 
want  looked  up.  If  any  other  questions  occur 
to  you  look  them  up  too,  but  confine  your  written 
answer  to  our  question  for  it  is  upon  our  question 
that  you  will  be  graded. 

25]  Reason  for  General  and  Special  Crim- 
inal Titles.  Now,  let  us  assume  that  the  question 
relates  to  the  grand  division  "Crimes."  Look  at 
V.  CRIMES  on  the  Law  Chart  [post  page  49]. 
Under  it  are  two  sub-heads  "Criminal  Law  and 
Procedure"  and  "Particular  Crimes."  Stop — 
What  is.  the  sense  of  such  a  division?  What  ques- 
tions can  possibly  relate  to  particular  crimes,  which 
do  not  relate  also  to  criminal  law  and  procedure? 
You  are  right.  Objection  sustained.  But  some 
questions  of  Criminal  Law  and  Procedure  ean  come 
up  only  in  the  case  of  some  particular  crime;  other 
questions  can  come  up  in  the  case  of  many  differ- 
ent crimes  or  in  the  case  of  all  crimes.  Think 
about  this.  You  at  once  will  admit  that  if  you 
were  trying  to  get  a  confession  into  evidence  it 
would  not  matter  whether  the  prosecution  were  for 
Larceny  or  Homicide,  but  that,  if  on  the  other 
hand  you  were  trying  to  decide  just  what  intent 
you  had  to  establish,  it  would  make  a  very  decided 
difference.  Hence,  when  you  examine  Corpus 
Juris-Cyc,  you  will  find  that  all  questions  as  to 
the  admissibility  and  competency  of  confessions 
are  treated  in  the  title  "Criminal  Law,"  while  the 
intent  essential  to  homicide  is  in  the  title  "Homi- 
cide" and  the  intent  essential  to  Larceny  is  in 
the  title  "Larceny."  This  is  the  reason  for  these 
particular  divisions.  Now  to  restate  it,  all  matters 
common  to  various  crimes  and  their  prosecution 
are  in  the  titles  in  the  "Criminal  Law  and  Pro- 
cedure" group.  All  matters  peculiar  to  a  particu- 
lar crime  are  in  the  title  devoted  to  that  crime  and 
listed  under  the  "Particular  Crimes"  group.  There 
are  eighty-odd  of  these  particular  crimes  listed — 
read  them  over — can  you  think  of  any  others?  You 
can't?  Or  you  can?  Whichever  you  answer,  take 
down  16  C.  J.,  open  it  to  page  45,  look  about  one 
third  of  the  way  down  the  righthand  column  where 
the  indention  "Offenses  by  Particular  Persons  or 
Classes  of  Persons"  occurs."  Glance  down  that 
column  and  turn  the  page  and  keep  on  reading. 
See  the  crimes  that  most  of  us  never  heard  of. 
Now  when  a  question  comes  up  that  involves  a 
crime,  a  particular  crime,  and  you  don't  see  any 
title  for  it  on  the  Law  Chart  under  the  subdivision 
"Particular  Crimes,"  go  to  these  cross  references 
for  other  particular  crimes  which  are  not  well- 
recognized  common-law  crimes  or  which  are  so 


peculiar  to  some  of  the  specific  titles  in  other  groups 
as  to  be  better  treated  in  connection  therewith. 

[§  26]  Contents  of  Title  "Criminal  Law." 
This  is  enough  about  particular  crimes  for  the 
present.  Let  us  go  back  to  our  general  title 
"Criminal  Law."  It  may  be  helpful  to  state  some 
of  the  very  important  things  which  will  be  found 
there.  Don't  be  misled,  we  are  not  going  to  try 
to  state  them  all.  To  get  the  full  scope  of  the  title 
you  must  consult  and  study  its  analysis.  But,  as 
matters  which  will  always  be  of  value  we  want 
you  to  learn  right  now,  so  that  you  will  not  for- 
get it,  that  the  title  "Criminal  Law"  contains  all 
questions  as  to : 

Principals,  Accessaries  and  Abettors — Jurisdic- 
tion and  Venue — Bar  of  Prosecution  by  Statutes  of 
Limitation — Former  Jeopardy — Examination  before 
Committing  Magistrates — and  Summary  Trials. 
But  look  under  Municipal  Corporations  for  the 
prosecution  for  violation  of  Municipal  Ordinances. 

To  resume:  All  questions  of  Confessions,  Ac- 
complice's Testimony,  Evidence  of  Other  Crimes 
and  matters  of  Judicial  Notice  are  in  the  title 
"Criminal  Law,"  and  also  all  questions  as  to  Ex- 
pert and  Opinion  Evidence  arising  in  criminal 
prosecutions. 

[§  27]  Titles  "Juries"  and  "Witnesses." 
Since  a  jury  in  a  criminal  case  is  usually  secured 
in  substantially  the  same  manner  as  is  a  jury 
in  a  civil  case,  the  manner  of  impaneling  a  jury 
and  the  selection  and  qualification  of  jurymen  are 
treated  in  the  title  "Juries,"  as  are  questions 
as  to  the  right  to  trial  by  jury.  In  the  title  "Crim- 
inal Law,"  however,  will  be  found  all  general 
questions  relating  to  the  conduct  of  trials  to  a 
jury  in  criminal  cases,  the  respective  functions  of 
the  court  and  jury,  the  necessity  and  requisites  of 
instructions  to  juries,  their  custody  and  conduct 
during  the  trial  and  pending  their  deliberation 
upon  a  verdict,  the  form,  rendition  and  validity 
of  their  verdict,  judgment  and  sentence  thereon 
and  new  trial  and  review  by  appeal  or  writ  of 
error.  Questions  of  law  as  to  witnesses  are  usually 
governed  by  the  same  principles  in  both  civil  and 
criminal  cases,  hence  all  questions  as  to  witnesses 
in  criminal  trials  are  treated  in  the  title  "Wit- 
nesses." Consult  the  title  "Witnesses"  when  in- 
vestigating the  method  of  procuring  the  attendance 
of  the  witness  in  a  criminal  case,  his  qualifications, 
his  examination  and  cross-examination,  impeach- 
ment and  rebuttal,  privileged  communications,  the 
right  of  the  witness  to  refuse  to  answer  questions 
which  tend  to  degrade  or  incriminate  him  and  the 
matters  bearing  on  the  credibility  and  weight  of 
his  testimony. 

[§  28]  From  Commission  of  Crime  to  Final 
Disposition  of  Criminal.  Taking  a  criminal  ease 
then,  from  its  beginning  we  find:  1.  That  the 
capacity  to  commit  crime  and  criminal  responsi- 
bility are  treated  in  "Criminal  Law."  2.  That 
the  nature  and  elements  of  particular  crimes  are 
specifically  treated  in  special  titles  or  portions 
of  titles  devoted  thereto.  3.  That  the  indictment 
or  information  upon  which  the  criminal  is  to  be 
tried  in  so  far  as  general  principles  are  concerned 
is  treated  in  the  title  "Indictments  and  Informa- 
tions," but  that  matters  peculiar  to  particular 
crimes  are  treated  in  particular  titles  relating  to 
suCh  crimes.  4.  That  the  grand  jury  by  which 
the  indictment  is  returned  is  discussed  in  the  title 
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"Grand  Juries."  5.  That  the  arrest  and  admis- 
sion to  bail  of  the  accused  are  in  two  separate  titles, 
"Arrest"  and  "Bail,"  and  finally  that  other  mat- 
ters sufficiently  indicated  by  the  names  of  the  titles 
are  treated  in  "Convicts,"  "Prisons,"  /'Re- 
formatories," and  "Pardons." 

[§  29]  Similarity  of  Analyses.  The  titles  de- 
voted to  particular  crimes,  while  entirely  distinct 
as  to  subject  matter,  lend  themselves  readily  to  a 
standardized  form  of  analysis.  Hence  it  will  be 
found  that  often,  particularly  in  the  Corpus  Juris 
titles,  a  title  relating  to  a  specific  crime  is  analyzed 
in  the  following  manner.  Subdivision  I  consists 
of  a  definition  of  the  particular  crime  together 
with  any  distinctions  between  that  crime  and  other 
analogous  or  related  crimes.  Subdivision  II  is 
devoted  to  the  nature  and  elements  of  the  crime. 
Then  if  there  are  any  decisions  as  to  solicitations 
to  commit  the  crime,  they  will  be  treated  in  sub- 
division III.  Likewise  if  there  is  any  material  as 
to  attempts  to  commit  the  crime,  it  will  be  treated 
in  subdivision  IV.  However,  if  material  for  either 
or  both  of  these  subdivisions  is  lacking,  it  or  they 
will  be  omitted  and  the  following  subdivisions 
changed  in  number  accordingly  so  that  they  will 
be  numbered  consecutively.  The  consideration  of 
defenses  is  taken  up  in  subdivision  V.  The  per- 
sons liable  ordinarily  will  constitute  subdivision 
YI.  Indictment  or  information  is  in  subdivision 
VII.  Matters  relating  to  issues,  proof,  and  vari- 
ance constitute  subdivision  VIII.  Subdivision  IX 
is  evidence.  Subdivision  X  takes  up  trial,  which 
includes  questions  of  law  and  fact,  instructions,  and 
verdict.  Subdivision  XI  is  devoted  to  new  trial  and 
arrest  of  judgment,  subdivision  XII  to  judgment, 
sentence  and  punishment,  while  subdivision  XITI 
takes  up  questions  of  review  by  appeal  and  error. 
In  case  the  crime  is  one  for  which  a  civil  liability 
in  tort  exists  as  well  as  a  criminal  liability,  such 
civil  liability,  unless  of  such  importance  as  to  be- 
come the  subject  of  a  distinct  title,  is  treated 
as  the  subject  matter  of  a  final  subdivision  of 
the  title  relating  to  the  crime  involved.  The 
searcher  may  readily  familiarize  himself  with  the 
order  of  these  various  subdivisions,  if  he  will  note 
that  they  are  arranged  in  a  chronological  order  as 
nearly  as  may  be,  beginning  first  with  a  discussion 
of  the  definition  and  elements  of  the  offense  and 
going  on  through  to  the  final  review.  Of  course, 
where  no  matter  for  any  of  the  subdivisions  de- 
scribed is  present,  such  subdivision  is  omitted  and, 
if  necessary  to  a  complete  treatment  of  the  sub- 
ject, additional  subdivisions  are  sometimes  added. 

Another  thing  which  is  worthy  of  consideration 
in  making  a  search  of  a  title  devoted  to  a  par- 
ticular crime  is  that  the  scope  of  a  subdivision 
in  a  particular  title  corresponds  as  nearly  as  may 
be  to  the  general  title  covering  the  same  matter 
or  to  the  subdivision  of  the  general  title  "Criminal 
Law"  which  covers  the  same  matter.   For  example, 


matter  which  is  placed  in  the  Roman  subdivision 
Indictment  or  Information  in  a  specific  title  cor- 
responds to  the  general  title  " Indictments  and 
Informations,"  with  the  exception  that  it  is  mattei 
relating  specifically  to  a  particular  crime,  while  the 
matter  in  the  general  title  relates  to  crimes  gener 
ally  as  we  have  already  explained.  The  Roman  sub- 
division Trial  in  a  particular  title  corresponds  in  t In- 
same  way  with  the  subdivision  Trial  in  the  main 
title  "Criminal  Law,"  and  so  on  as  to  other  subdi- 
visions. For  this  reason  when  the  searcher  has 
become  familiar  with  the  Roman  subdivisions  of 
the  main  criminal  titles  and  their  contents,  he  is 
also  familiar  with  the  scope  of  the  corresponding 
portions  of  the  particular  titles.  This  enables  him 
to  take  advantage  of  the  minuteness  of  the  analysis 
in  a  general  title  such  as  "Criminal  Law"  to  make 
certain  just  what  portion  of  a  particular  title  he 
will  need  to  consult. 

[§  30]  Character  of  Answer  Required.  Law 
students  taking  this  course  will  find  that  the  an- 
swers to  the  questions  based  on  this  lecture  will  be 
found  in  titles  relating  to  crimes  and  to  property: 
Answer  them  by  giving  the  title  and  the  volume 
and  section  number  of  Corpus  Juris  wherein  the 
answer  is  found,  and  where  the  answer  is  to  be 
found  in  a  title  not  yet  published  in  Corpus  Juris 
give  the  volume  and  page  of  Cyc.  Do  not  attempt 
to  answer  the  questions  of  law  in  any  other  way. 
All  that  is  wanted  is  the  reference  to  Corpus  Juris 
or  Cyc  as  previously  stated. 

[§  31]  Recapitulation.  If  you  [the  law  student] 
experienced  trouble  in  finding  answers  to  the  first 
series  of  questions,  now  is  the  time  to  stop  and  ask 
yourself  whether  you  are  working  methodically  along 
the  lines  indicated  by  the  first  lecture  and  by  this 
lecture.  Do  you  take  the  following  steps?  1.  Do 
you  first  fix  clearly  in  your  mind  the  question 
which  you  intend  to  look  up?  2.  Do  you  deter- 
mine the  grand  division  of  the  law,  as  shown  by 
the  Law  Chart,  into  which  that  question  falls? 

3.  Do  you  look  at  the  Law  Chart  and  examine  the 
list  of  titles  contained  under  the  grand  division 
which  you  have  chosen,  to  determine  which  title 
probably  contains  the  answer  to  your  questions? 

4.  When  you  have  settled  upon  a  title  and  have 
taken  down  the  volume  of  Corpus  Juris  or  Cyc  con- 
taining it,  do  you  look  at  the  cross  references 
at  the  beginning  of  the  title  to  make  sure  that 
you  are  not  wrong?  5.  When  you  start  to  ex- 
amine the  title  selected  do  you  look  over  the  main 
subdivisions  as  indicated  by  the  black-faced  Roman 
numerals  and  black-letter  headings  in  the  analysis 
before  you  settle  upon  any  one  of  these  divisions? 
6.  When  you  have  settled  upon  a  Roman  division 
do  you  examine  all  of  the  capital  letter  divisions, 
if  there  are  any,  and  do  you  continue  this  opera- 
tion with  each  minor  division  until  you  have  ar- 
rived at  the  section?  7.  Do  you  make  use  of  the 
cross  references  occurring  in  the  body  of  the  title? 
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[§  32]  Introductory.  In  lecture  number  two  of 
this  series  we  considered  the  grand  division, 
CRIMES,  at  some  length.  In  this  lecture,  we  shall 
consider,  PERSONS,  the  first  grand  division  shown 
on  the  Law  Chart,  and  our  intention  is  to  de- 
vote the  remaining  five  lectures  of  the  series  each 
to  one  of  the  remaining  grand  divisions,  as  shown 
on  the  Law  Chart,  taking  them  up  from  now  on 


in  their  order  as  there  given.  *  We  took  up  the 
grand  division,  CRIMES,  out  of  this  order  be- 
cause of  the  clear  illustration  which  it  affords  of 
the  distinctions  between  general  and  specific  titles. 

[$  33]  Persons  in  General.  The  grand  division, 
PERSONS,  includes  associations,  partnerships  and 
corporations,  and  as  you  will  see  by  a  reference 
to  the  Law  Chart,  is  divided  into  eleven  groups, 
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which  as  their  titles  appearing  on  the  Law  Chart 
[See  post  pages  39,  40]  indicate,  take  up  first, 
the  general  Classes  of  Natural  Persons,  then, 
Family  and  Domestic  Relations,  Fiduciary  and  Rep- 
resentative Relations,  Personal,  Civil  and  Political 
Rights,  Health  and  Welfare  Regulations,  Birth, 
Death  and  Sepulture,  Names,  Signatures  and  Seals, 
Corporations,  Partnerships  and  Associations  Gen- 
erally, Corporations,  Associations,  etc.,  for  Par- 
ticular Business  or  Objects,  Public  Services  and 
Utilities,  and  Particular  Occupations. 

[$  34]  Associated  Persons.  The  titles  under  the 
heading,  Corporations,  Partnerships,  and  Associa- 
tions Generally,  are,  as  a  group,  perhaps  the  most 
important  in  the  entire  list  shown  on  the  Law 
Chart.  Among  them  "Associations,"  "Corpora- 
tions," and  "Partnership"  are  titles  which  will 
at  once  be  recognized  as  of  well  defined  import. 
These  titles,  however,  as  employed  in  Corpus  Juris- 
Cyc  include  only  such  matters  as  relate  to  all  as- 
sociations, corporations  and  partnerships.  When 
such  organizations  are  for  particular  purposes,  to 
which  other  titles  in  the  classification  scheme  are 
devoted,  questions  which  are  peculiar  to  such 
particular  purposes  will  be  found  treated  in  such 
other  titles.  Some  of  these  particular  purposes 
are  indicated  by  other  titles  grouped  under  the  sub- 
head, Corporations,  Associations,  etc.,  for  Particular 
Business  or  Objects,  such  as  "Building  and  Loan 
Associations,"  "Clubs,"  "Labor  Unions,"  "Bene- 
ficial Associations,"  "Mercantile  Agencies,"  etc. 
Under  the  sub-head,  Public  Services  and  Utilities, 
other  titles  are  found,  notably,  "Railroads," 
"Street  Railroads,"  "Telegraphs  and  Telephones," 
"Electricity,"  "Gas,"  each  of  which  contains  a 
discussion  of  the  powers,  duties,  and  liabilities  of 
corporations  or  associations  of  individuals  en- 
gaged in  furnishing  services  of  the  kind  indicated 
by  the  title  names.  Mining  partnerships  and  cor- 
porations will  be  found  in  the  title  "Mines  and 
Minerals."  The  title  "Railroads"  contains  an 
extended  treatment  of  corporation  law  as  applied 
to  corporations  for  railroad  operation.  "Banks 
and  Banking"  is  a  title  which  contains  a  great 
amount  of  important  corporation  law  dealing  with 
the  organization,  powers,  and  liabilities  of  state 
and  national  banks,  savings  banks,  and  trust  com- 
panies, together  with  the  duties  and  liabilities  of 
their  officers  and  stockholders.  "Insurance"  is  the 
title  which  treats  of  the  organization  and  control 
of  insurance  companies  and  their  powers,  duties, 
and  liabilities  so  far  as  the  law  of  corporations 
is  involved.  "Mutual  Benefit  Insurance"  (listed 
in  the  grand  division,  CONTRACTS,  in  the  Insur- 
ance group)  contains  the  questions  arising  between 
grand  and  subordinate  lodges  in  insurance  organiza- 
tions conducted  on  the  fraternal  society  or  lodge 
plan  and  the  organization,  powers,  and  functions 
of  such  societies. 

[§  35]  Family  and  Domestic  Relations.  This 
sub-head  of  the'  grand  division,  PERSONS,  includes 
what  are  commonly  known  as  the  domestic  rela- 
tions titles,  viz:  "Husband  and  Wife,"  "Parent 
and  Child,"  "Guardian  and  Ward,"  "Master  and 
Servant,"  and  "Apprentices."  "Marriage"  and 
"Divorce"  are  two  allied  titles.  In  looking  up 
questions  concerning  the  termination  of  the  mar- 
riage relation  it  should  not  be  forgotten  that  ques- 
tions concerning  the  annulment  of  a  marriage  as 
distinguished  from  a  divorce  are  to  be  found  in 
the  title  "Marriage,"  and  that  actions  and  agree- 


ments for  separate  maintenance  as  distinguished 
from  proceedings  for  a  limited  divorce  are  treated 
in  the  title  "Husband  and  Wife."  "Husband  and 
Wife"  also  includes  the  actions  for  alienation  of 
affections  and  for  criminal  conversation.  Another 
important  chapter  in  "Husband  and  Wife"  covers 
the  law  of  community  property.  Contracts  to 
marry  and  the  actions  arising  from  breach  thereof 
are  considered  in  the  title  "Breach  of  Marriage 
Promise"  in  the  grand  division,  CONTRACTS. 
The  rights  of  dower  and  of  curtesy  are  treated  in 
distinct  titles  bearing  those  names.  Marriage  set- 
tlements are  in  "Husband  and  Wife."  "Parent 
and  Child"  includes  those  matters  which  grow  out 
of  the  parental  relation  as  between  the  parent  and 
the  child  and  as  to  third  persons.  The  rights  and 
disabilities  of  an  infant  as  such  are  considered 
in  "Infants"  while  the  subject  of  "Adoption-  of 
Children"  is  treated  in  a  title  of  that  name. 

[§  36]  Master  and  Servant.  "Master  and 
Servant"  is  the  most  important  of  the  so-called 
domestic  relations  titles,  if  the  standard  of  im- 
portance adopted  is  the  number  of  cases  involved. 
This  is  due  to  the  great  mass  of  decisions  which 
have  to  do  with  injuries  to  employees  in  the  course 
of  their  employment  and  which  have  made  "Master 
and  Servant"  a  title  dealing  very  largely  with  ques- 
tions involving  a  branch  of  the  law  of  negligence. 
All  questions  arising  in  actions  for  injury  to  a 
servant  based  on  negligence  of  the  master  at  com- 
mon law  or  under  the  various  employers'  liability 
acts  are  to  be  found  in  "Master  and  Servant,"  ex- 
cept actions  in  admiralty  for  injuries  to  seamen 
which  are  treated  in  the  title  "Seamen."  Actions 
under  statutes  similar  to  Lord  Campbell's  Act  are 
treated  in  "Death,"  however,  and  all  the  law  of 
the  cases  arising  under  the  "Workmen's  Compensa- 
tion Acts"  is  collected  under  the  title  of  that  name. 

[§  37]  Particular  Occupations.  To  understand 
fully  the  reason  for  the  grouping  of  certain  of 
the  titles  under  this  sub-head,  it  must  be  remem- 
bered that  PERSONS  includes  both  natural  and 
artificial  persons,  hence  corporations  engaged  in 
particular  occupations  fall  properly  within  this 
group.  It  is  for  this  reason  that  we  may  find  here 
the  names  of  services  which  are  ordinarily  earned 
on  by  corporations.  We  also  find  some  titles  which 
are  almost  unknown  to  the  profession  as  a  whole, 
yet  which  are  demanded  by  the  very  specific  char- 
acter of  the  questions  which  they  treat;  for  ex- 
ample, "Pilots,"  "Pawnbrokers,"  "Manufactur- 
ers," "Mills."  Other  occupation  titles  are  well 
known.  Of  these  are  "Abstracts  of  Title,"  "Agri- 
culture," "Architects,"  "Attorney  and  Client," 
etc. 

[§  38]  Classes  of  Natural  Persons.  The  sub- 
head, Classes  of  Natural  Persons  in  General,  in 
the  grand  division,  PERSONS,  includes  certain 
titles  devoted  to  natural  persons  who,  by  reason 
of  certain  disabilities  or  privileges,  occupy  a  status 
different  from  that  of  persons  generally.  Promi- 
nent and  important  among  these  titles  are  those 
devoted  to  "Infants"  and  "Insane  Persons." 

[§  39]  Insane  Persons.  The  title  "Insane  Per- 
sons" includes  questions  of  all  other  than  merely 
temporary  mental  disability;  inquisitions  to  deter- 
mine sanity;  guardianship  of  insane  persons;  cus- 
tody and  support  of  insane,  inpluding  commitment 
to  asylums;  property  and  conveyances,  and  con- 
tracts, torts,  and  crimes  of  insane  persons.  How- 
ever, it  should  be  noted  that  contracts  and  deeds 
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by  persons  under  temporary  incapacity  are  treated 
in  "Contracts"  and  "Deeds."  The  result  of  this 
is  that  "Insane  Persons"  does  not  as  a  rule  take 
questions  of  whether  or  not  a  person  was  mentally 
competent  at  the  time  of  making  a  contract  or  a 
deed  to  execute  it,  these  questions  being  in  "Con- 
tracts" and  "Deeds;"  nor  does  it  include  testa- 
mentary capacity,  questions  as  to  which  will  be 
found  in  "Wills."  It  is  properly  noted  here  also 
that  the  mental  competency  of  a  witness  is  con- 
sidered in  "Witnesses,"  and  that  insanity  as  a 
defense  to  crime  is  treated  in  "Criminal  Law" 
and  titles  devoted  to  particular  crimes.  Asylums 
for  the  insane,  in  so  far  as  concerns  the  establish- 
ment, maintenance,  regulation,  and  management  of 
such  institutions  are  treated  in  the  title  "Asylums." 

[§  40]  Infants.  The  title  "Infants"  includes 
all  questions  of  the  rights  and  disabilities  of  per- 
sons not  of  full  age.  It  does  not  include  questions 
of  their  guardianship,  which  will  be  found  in 
"Guardian  and  Ward,"  nor  does  it  include  their 
capacity  to  marry,  which  is  in  "Marriage."  It 
does  include  matters  peculiar  to  the  property, 
contracts,  torts,  and  crimes  of  infants.  It  also 
includes  prevention  of  cruelty  to  children,  protec- 
tion of  their  health  and  morals,  and  juvenile  de- 
linquents. The  master's  liability  for  injury  arising 
out  of  unlawful  employment  of  a  minor  is  treated 
in  "Master  and  Servant." 

[§  41]  Importance  of  Grand  Division  PERSONS. 
In  case  of  the  necessity  of  a  choice  between  grand 
divisions  arising,  for  example,  between  a  particular 
title  under  the  grand  division,  CONTRACTS,  and 
a  title  under  the  grand  division,  PERSONS,  the 
choice,  other  things  being  equal,  will  fall  upon 
PERSONS. 


PRACTICAL  BRIEFING 

FORMULATION  OF   LAW   QUESTIONS  AND 
LOOKING  THEM  UP 

[§  42]    Determination  of  Questions  to  Be  Looked 

Up.  The  most  important  step  in  looking  up  the 
law  is  to  determine  what  is  to  be  looked  up.  It 
is  very  seldom  that  a  client  presents  his  lawyer 
with  a  simple  direct  question  which  can  be  answered 
authoritatively  by  a  decided  case  involving  the 
precise  facts.  Every  lawyer  knows  that  two  cases 
may  be  presented  to  him  which  are  alike  as  to  all 
of  the  facts  but  one,  and  that  one  different  fact  will 
require .  a  different  rule  to  be  applied  no  matter 
how  near  the  cases  would  seem  alike  to  the  lay- 
man. That  fact  is  a  controlling  fact,  but  it  is 
not  controlling  because  it  is  that  particular  fact, 
but  because  it  demands  the  application  of  a  par- 
ticular principle  or  rule  of  law.  Hence,  in  look- 
ing up  the  law  always  formulate  your  question 
definitely  before  you  start,  taking  into  considera- 
tion only  those  facts  which  after  examination  you 
are  unable  to  reject  as  not  bearing  upon  the  de- 
cision. Always  look  for  something  definite.  If, 
when  you  find  the  definite  question  you  are  look- 
ing up,  you  find  that  its  answer  does  not  answer 
your  case  you  will  ordinarily  discover  not  only 
what  is  the  question  which  you  should  investigate 
but  by  cross  references  be  told  specifically  where 
that  question  is  treated. 

[$  43]  A  Claim  against  a  Bankrupt.  Suppose 
that  a  client  should  come  into  your  office  and  tell 
you  that  an  individual,  whom  we  will  call  B, 


has  struck  him  with  a  stick  and  broken  bit  arm, 
that  subsequently  B  has  gone  through  bankruptcy, 
but  that  since  his  discharge  in  bankruptcy  he  hi 
accumulated  some  property,  and  your  client  should 
ask  you  whether  he  can  now  proceed  to  collect  anj 
claim  which  he  might  have  because  of  his  broken 
arm.  You  would  at  once  see  from  this  statement 
of  the  case  that  a  number  of  questions  ent  en-d 
into  the  problem  which  you  would  have  to  solve 
Some  of  them,  undoubtedly,  you  would  be  able  to 
answer  without  any  consultation  of  authorities. 

[§44]  Altered  Status  Important.  The  first  con- 
sideration is:  What  is  there  about  this  claim  for 
a  broken  arm,  as  my  client  puts  it,  which  is  differ- 
ent from  any  other  claim  for  a  broken  arm?  Is 
there  anything  that  I  must  determine  before  I 
examine  all  the  other  questions  which  may  be  in- 
volved? Is  there  anything  which  distinguishes  the 
individual  against  whom  it  is  made  from  other 
individuals?  Yes,  there  is;  he  has  gone  through 
bankruptcy  since  the  arm  was  broken.  While  you 
are  reaching  this  conclusion,  you  perhaps  ask  your 
client  how  his  arm  was  broken  and  find  that  it 
was  broken  by  a  blow  from  a  stick  wielded  by 
B  when  B  was  intoxicated.  You  find  out  perhaps 
more  of  the  facts.  You  ask  your  client  if  he 
ever  got  a  judgment  or  brought  a  suit  or  perhaps 
you  assume  that  he  has  not.  You  don't  go  much 
into  that  now.  The  question  of  bankruptcy  is 
the  one  you  naturally  think  will  be  the  better  to 
look  up  first.  As  a  general  rule,  questions  of 
personal  status  of  the  parties  are  better  examined 
first,  if  from  the  facts  you  are  fairly  sure  that  a 
cause  of  action  would  exist  under  orctinary  circum- 
stances. If  in  doubt  as  to  whether  a  cause  of  action 
exists  under  any  circumstances,  it  is  sometimes 
quicker  to  determine  whether  it  does  or  not  before 
going  any  further.  Now,  to  look  up  the  bankruptcy 
question. 

[§45]    The  Question  Relating  to  Bankruptcy. 

The  purpose  of  a  bankruptcy  proceeding,  as  you 
are  well  aware,  is  to  release  or  discharge  the  debtor 
from  further  liability  upon  debts  and  claims  exist- 
ing at  the  time  of  the  beginning  of  the  proceed- 
ing, provided  that  the  bankrupt  conforms  with  the 
requirements  of  the  law  and  that  the  claims  are 
such  as  come  within  its  contemplation.  The  ques- 
tion involved  in  this  case  then  is:  "Assuming 
that  these  conditions  have  been  fulfilled,  is  the 
claim  which  we  are  about  to  investigate  one  which 
is  so  discharged  and  released?"  What  is  the  nature 
of  the  claim?  It  is  obviously  one  in  tort  for  a 
personal  injury.  It  is  an  unliquidated  claim  since 
the  amount  has  not  been  fixed  by  agreement  or 
judgment.  Now  then,  to  state  our  question  more 
precisely  in  legal  terms  it  becomes:  "Is  an  un- 
liquidated claim,  founded  upon  tort,  for  a  personal 
injury,  barred  or  discharged  by  a  discharge  of  the 
tort-feasor  in  bankruptcy?" 

[§  46]  What  .Claims  Are  Discharged  by  Bank- 
ruptcy Proceedings?  Upon  consulting  volume  7 
C.  J.  title  "Bankruptcy,"  we  find  that  Discharge 
is  the  title  of  the  twenty-fifth  Roman  numbered 
subdivision  of  the  title.  A  detailed  analysis  thereof 
will  be  found  beginning  on  page  thirteen.  Running 
down  through  the  sub-heads,  we  find  that  the  sub- 
division designated  by  the  capital  letter  "R"  and 
entitled  "Effect  of  Discharge"  is  further  sub- 
divided and  that  the  subdivision  designated  by  the 
Arabic  figure  "4"  is  entitled  "Debts  and  Liabil- 
ities Discharged."     Upon  looking  down  through 
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this,  we  do  not  find  any  section  heading  which  re- 
lates specifically  to  unliquidated  claims  for  tort  or 
which  corresponds  to  claims  of  that  description. 
We?  therefore,  must  conclude  that  the  subject  re- 
quiring investigation,  if  treated  at  all,  is  treated 
in  §  707,  entitled  "In  General,"  which  section  be- 
gins on  page  396.  Upon  reading  this  section,  we 
find  first,  that  "a  discharge  in  bankruptcy  releases 
the  bankrupt  from  all  of  his  provable  debts  save 
such  as  are  excepted  by  the  Bankruptcy  Act,  notwith- 
standing the  fact  that  actions  thereon  may  have 
been  pending  at  the  time  when  the  bankruptcy  pro- 
ceedings were  commenced."  We  further  find  upon 
reading  the  entire  section  that  "claims  which  are 
not  provable  in  the  bankruptcy  proceedings  are  not 
affected  by  the  discharge."  (Text  and  note  3.) 
Upon  considering  the  matter  contained  in  the  foot- 
note appended  to  this  statement,  we  find  that  the 
rule  that  claims  which  are  not  provable  are  not 
affected  by  the  discharge  has  been  applied  in  numer- 
ous cases,  a  number  of  illustrations  of  which  are 
given  upon  page  398  in  the  first  column  in  the  para- 
graph of  note  3  introduced  by  the  black-letter 
words  "[a]  This  rule  has  been  applied."  But  on 
looking  over  these  illustrations,  although  we  find 
some  which  are  analogous  to  the  one  which  we  are 
in  search  of,  we  do  not  find  one  which  is  precisely 
in  point.  We,  therefore,  consult  the  annotations 
to  Corpus  Juris. 

[§  47]  "All  Fours"  Case  in  Annotations. 
Take  down  the  1921  Permanent  Volume  of  Corpus 
Juris-Cyc  Annotations.  Open  the  volume  to  page 
578  [the  page  numbers  are  at  the  bottom  of  the 
page.  At  the  top  of  the  page  are  the  name  of 
the  title  in  Corpus  Juris  or  Cyc  and  the  pages 
which  are  annotated.]  Now,  keeping  in  mind  that 
we  are  looking  to  see  if  there  are  any  decisions 
bearing  on  §  707,  Bankruptcy,  and  later  than  the 
publication  of  that  treatise,  and,  more  particularly, 
if  there  are  any  new  cases  relating  to  note  3 
which  we  found  on  page  397,  we  run  down  the 
columns  until  we  come  to  §  707,  in  the  middle  col- 
umn of  the  page  578  that  we  are  looking  at. 
[If  we  did  not  find  any  §  707  it  would  mean  that 
there  was  no  additional  matter  for  that  section  of 
the  original  title  "Bankruptcy"  up  to  the  time  the 
annotations  were  published.]  Then  if  we  look  down 
along  the  marginal  black-letter  numbers  following 
§  707,  we  will  find  among  them  in  its  proper  se- 
quence "397-3."  This  means  that  the  matter 
introduced  by  these  figures  relates  to  the  text 
statement  on  page  397  of  volume  7,  Corpus  Juris, 
which  is  followed  by  the  note  number  3.'  Let  us 
examine  this  matter  a  little  more  closely.  We  see 
first,  following  397-3,  "N.  Y. — Drake  v.  Hodgson, 
183  NYS  486."  This  means  simply  that  the  case 
of  Drake  v.  Hodgson,  a  New  York  case  reported 
in  183  NYS  486,  reannounces  the  rule  stated  in 
Corpus  Juris,  in  other  words,  it  is  a  citation  cumu- 
lative to  the  New  York  citations  there  given.  Next 
we  find  this:  "[a]  (15)  Liability  for  tort  not  re- 
duced to  judgment.  Boyd  v.  Applewhite,  (Miss.) 
84  S  16."  Let  us  examine  the  group  of  letters 
and  figures,  which  somewhat  resembles  a  football 
signal,  by  which  this  statement  is  introduced, 
"[a]"  means  that  this  statement  is  something 
which  has  to  do  with  the  original  statement  in 
the  volume  of  Corpus  Juris  which  is  contained  in 
the  black-letter  note  lettered  [a].  In  other  words, 
in  this  instance  it  refers  to  the  note  ' '  [a]  This  rule 
has  been  applied,"  etc.,  which  you  will  find  on  page 


398  of  7  C.  J.,  beginning  near  the  top  of  the  first 
column.  Now,  what  does  (15)  mean?  As  you  will 
remember,  or  will  see,  by  looking  at  the  black-letter 
note,  [a],  which  we  are  talking  of,  that  note  states 
fourteen  distinct  applications  of  the  text  which  are 
numbered  from  (1)  to  (14).  Now,  if  any  one 
of  those  fourteen  applications  had  been  again  made 
by  a  subsequent  case,  the  decision  of  which,  for 
this  reason,  furnishes  simply  a  cumulative  or  ad- 
ditional authority,  you  would  find  on  the  annota- 
tion page  simply  the  number  of  the  application  in 
parenthesis,  as  (1)  or  (2)  or  (6)  or  (14),  as  the 
case  might  be,  followed  by  the  citation  of  the 
case.  But  where,  as  in  this  instance,  the  new  case 
is  not  a  mere  repetition  of  an  application  which 
has  already  been  stated,  the  annotator  continues  the 
Corpus  Juris  note  by  adding  new  reading  matter 
and  giving  it  a  new  parenthetical  number,  in  this 
case  (15).  The  result  is  that  in  very  compact  form 
he  is  able  to  tell  us  in  the  annotations  that  the 
text  statement :  ' '  Claims  which  are  not  provable 
in  bankruptcy  proceedings  are  not  affected  by  the 
.discharge"  [See  7  C.  J.  page  397  note  3]  has  been 
applied  to  a  "liability  for  tort  not  reduced  to 
judgment"  in  the  case  of  Boyd  v.  Applewhite, 
(Miss.)  84  S  16.  The  annotations  thus  give  us  a 
ease  on  all  fours  with  the  question  which  we  are 
looking  up. 

[§  48]  Reasoning  by  Deduction.  Suppose,  how- 
ever, that  we  found  no  case  precisely  in  point  in 
the  Annual  Annotations,  and  that  we  were  not 
entirely  satisfied  that  the  case  which  we  are  in- 
vestigating was  not  provable  in  bankruptcy  pro- 
ceedings and,  because  not  provable,  not  affected 
by  the  discharge.  We  then  should  investigate  the 
subdivision  of  the  title  "Bankruptcy,"  which  takes 
up  the  question  of  claims  which  are  provable. 
Upon  consulting  the  analysis  you  will  find  that 
468-504  are  devoted  to  this  subject.  Upon  fur- 
ther examination  we  find  that  "unliquidated 
claims,"  within  which  class  this  particular  claim 
falls,  are  taken  up  in  §  503,  which  occurs  on  page 
307.  We  there  find  that,  while  as  a  general  rule 
unliquidated  claims  cannot  be  proved  against  a 
bankrupt,  under  the  provisions  of  the  Bankruptcy 
Act  certain  claims  may  be  liquidated  and  there- 
after proved,  and  that  claims  based  upon  tort  are 
not  subject  to  liquidation  and  proof  under  these 
provisions,  the  last  statement  being  supported  by 
note  58  on  page  308;  and  we  see  in  this  note  that 
the  rule  has  been  applied  to  a  claim  to  damages 
for  personal  injuries,  or  in  other  words,  to  a  claim 
of  the  same  character  as  the  one  we  are  investi- 
gating. Then  taking  this  information  in  connection 
with  that  which  we  have  gained  from  consulting 
§  707  and  making  a  legitimate  deduction,  we  come 
to  the  conclusion  that  the  claim  which  we  are 
investigating  could  not  have  been  proved  in  bank- 
ruptcy proceedings  and  hence  is  not  barred  by  the 
discharge.  The  searcher  will  notice  that  when  this 
conclusion  has  been  reached,  every  case  which  is 
cited  in  note  3,  §  707,  of  necessity  becomes  an 
authority  on  his  proposition  and  may  be  cited  with 
as  much  weight  as  if  it  were  on  all  fours  as  to 
the  facts,  the  process  of  reasoning  being  thus: 

1.  Only  claims  which  can  be  proved  are  barred 
by  a  discharge  in  bankruptcy.  2.  A  claim  for 
personal  injuries  cannot  be  proved  in  bankruptcy. 
3.  A  claim  for  personal  injuries  is  not  discharged 
by  a  discharge  in  bankruptcy. 
*  This  disposes  of  the  bankruptcy  question.  In 
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our  next  lecture  we  will  examine  others  of  the  ques- 
tions arising  in  connection  with  our  client's  possible 
cause  of  action  for  his  broken  arm. 

[§  49]   .Review.    Re-read  the  recapitulation  of 


how  to  look  up  a  question  of  law,  contained  in 
Lecture  Number  Two,  $  31,  and  make  sure  that 
you  are  forming  the  habit  of  following  tlie  method 
therein  outlined. 
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[§  50]  Use  of  Dictionary.  The  habit  of  using 
a  good  law  dictionary  in  connection  with  a  lawyer's 
reading  is  invaluable.  Be  sure  to  look  up  any 
word  or  phrase  you  meet  which  you  do  not  fully 
understand.  Corpus  Juris-Cyc,  in  its  words, 
phrases,  and  maxims  judicially  defined,  furnishes 
the  most  complete  of  law  dictionaries.  Since,  how- 
ever, the  student  does  not  have  Corpus  Juris-Cyc 
at  hand  in  his  rooms  where  he  may  consult  it  at 
once  when  occasion  arises,  we  urge  most  strongly 
that,  if  he  has  not  already  one  of  the  good  smaller 
law  lexicons,  he  provide  himself  therewith  at  once 
and  use  it.    Do  not  guess  at  meanings.    Be  sure. 

[§  51]  Necessity  of  Practice.  These  lectures 
give  specific  information  as  to  the  characteristics 
of  the  law  found  in  the  various  titles.  They  are 
therefore  an  invaluable  aid  to  students  in  looking 
up  the  series  of  questions  for  practice  work.  It 
should  be  realized  fully,  however,  that  no  student 
can  simply  read  these  lectures  and  hope  to  have 
all  of  the  information  stick  in  his  memory  with- 
out the  aid  of  the  practice  questions,  the  looking 
up  of  which  will  drive  this  information  home  in- 
delibly.  Look  up  the  practice  questions. 

[§  52]  Property  Tities.  In  this  lecture  we  shall 
consider  the  titles  grouped  under  PROPERTY,  the 
second  grand  division  of  the  law  as  shown  on  the 
Law  Chart  [See  post  page  43].  In  these  titles 
are  considerd  the  acquisition,  tenure,  enjoyment, 
and  disposition  of  real  and  personal  property. 

[$  53]  Corresponding  Titles  Devoted  to  Real  and 
to  Personal  Property.  Certain  of  the  titles  of  the 
property  group  in  a.  sense  pair  with  each  other. 
Learn  these  pairs  and  do  not  confuse  the  title  which 
deals  with  personal  property  with  the  title  which 
relates  to  real  property.  For  example,  never  look 
at  "-Sales"  for  anything  relating  to  realty.  Look 
at  "Vendor  and  Purchaser"  for  sales  of  real  prop- 
erty. "Sales"  relates  to  the  sale  of  personal  prop- 
erty only.  Do  not  look  at  "Mortgages"  for 
anything  relating  to  the  mortgage  of  personal  prop- 
erty. Look  at  "Chattel  Mortgages"  for  mortgages 
of  personal  property.  "Mortgages"  relates  to 
mortgage  of  real  property.  Do  not  look  under 
"Exemptions"  for  questions  of  the  exemption  of 
real  property  from  liability  for  debt;  look  under 
"Homesteads."  "Exemptions"  relates  to  exemp- 
tions in  personal  property.  Especially  fix  in  your 
mind  this  distinction  as  between  "Sales"  and 
"Vendor  and  Purchaser"  and  between  "Mort- 
gages" and  "Chattel  Mortgages."  These  titles 
relate  to  transactions  which  are  so  frequent  that 
it  will  save  much  time  to  choose  the  right  title  as 
a  matter  of  habit. 

[§  54]  Particular  Estates.  In  the  general  title 
"Estates"  will  be  found  the  definition  and  classifi- 
cation of  the  generally  recognized  estates  in  prop- 
erty and  chapters  devoted  severally  to  estates  tail, 
to  life  estates,  to  remainders,  to  reversions,  to 
executory  interests,  to  certain  particular  estates  in 
personal  property,  and  to  the  merger  of  estates. 
Certain  other  estates,  either  common  law  or  statu- 
tory in  their  origin,  have  been  made  the  subject 
of  separate  titles.    "Curtesy"  and  "Dower"  are 
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two  titles  devoted  to  the  common-law  estates  known 
by  these  names  and  to  their  statutory  modifica- 
tions and  substitutes.  Note  that  there  is  a  title 
"Joint  Tenancy"  and  also  a  title  "Tenancy  in 
Common."  "Easements"  and  "Licenses"  are  also 
distinct  titles. 

[§  55]  Estates  of  Decedents.  The  titles  "De- 
scent and  Distribution,"  "Wills,"  and  "Executors 
and  Administrators"  take  up  most  questions  re- 
lating to  estates  of  decedents.  Taken  in  connec- 
tion with  the  titles  "Charities,"  "Perpetuities," 
"Trusts,"  and  "Powers"  they  may  be  considered 
to  exhaust  the  field.  It  should  be  noted  that  nil 
questions  as  to  intestate  succession  are  treated  in 
the  title  "Descent  and  Distribution,"  wherein,  for 
example,  are  discussed  the  right  to  inherit  and 
the  course  of  descent,  the  amount  and  character 
of  distributive  shares,  and  the  liabilities  accompany- 
ing inheritance.  Where  there  is  a  will,  reference 
must  be  had  to  the  title  "Wills"  for  all  ques- 
tions as  to  testamentary  disposition,  for  example, 
as  to  testamentary  capacity;  as  to  the  construction 
of  wills  as  to  rights  of.  devisees  and  legatees,  as  to 
the  estates  created,  and  as  to  the  intention  of  the 
testator  in  the  disposition  of  his  property;  and 
as  to  the  probate  and  contest  of  wills.  The  third 
title  "Executors  and  Administrators"  takes  up  all 
questions  as  to  administration  of  the  estate  of  a 
decedent,  commencing  with  the  appointment  and 
qualification  of  the  executor  or  administrator,  as 
the  ease  may  be,  and  treats  the  administration  of 
both  testate  and  intestate  estates,  pointing  out  such 
differences  as  exist  between  them  throughout  the 
title  in  the  course  of  the  discussion  of  the  matters 
as  to  which  the  distinction  exists.  This  title,  "Exe- 
cutors and  Administrators,"  takes  up  the  questions 
relating  to :  The  collection  and  distribution  of  the 
assets  of  the  estate  of  the  decedent;  the  title, 
powers,  duties,  and  liabilities  of  an  executor  or 
an  administrator;  the  appointment,  qualification, 
and  bonds  of  executors  and  administrators;  the 
allowance  and  contest  of  claims  against  the  estate; 
the  payment  of  claims;  actions  by  and  against  the 
personal  representatives  of  decedents;  and  the 
accounting  and  discharge  of  executors  or  t  ad- 
ministrators. 

[§  56]  Less  Well-Known  Titles.  While  cer- 
tain property  titles  relate  to  the  most  common  trans- 
actions in  every  day  life,,  such,  for  example,  as  the 
sale  of  real  property  ("Vendor  and  Purchaser"), 
the  sale  of  personal  property  ("Sales"),  the  mort- 
gage of  real  property  ("Mortgages")  or  of  per- 
sonal property  ("Chattel  Mortgages"),  or  the 
barter  and  exchange  of  real  or  personal  property 
or  of  both  kinds  of  property  ("Exchange  of  Prop- 
erty"), or  the  conveyance  of  real  property 
("Deeds"),  or  deal  with  such  familiar  things  as 
"Abstracts  of  Title"  and  "Wills,"  others  of  the 
titles  relate  to  matters  of  very  much  less  fre- 
quent occurrence  and  on  which  it  is  sometimes  very 
difficult  to  find  any  law. 

[§  57]  Abandonment  or  Loss  of  Property — Con- 
fusion of  Goods.  Suppose  the  owner  of  a  horse 
makes  up  his  mind  that  it  is  of  no  further  use 
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to  him  and  tells  another  that  it  may  as  well  be 
killed,  whereupon  such  other  person  tells  the  owner 
that,  if  he  will  leave  the  animal  in  a  certain  place, 
he  will  either  kill  it  or  have  it  killed,  but,  instead 
of  so  doing,  such  person  sells  the  animal  to  an- 
other. Here  is  an  odd  state  of  facts,  yet  one  which 
might  arise  at  any  time,  and  it  is  useful  to  know 
under  just  what  title  the  decisions  concerning  it 
might  be  treated.  The  answer  is  "Abandonment," 
the  question  being  whether  the  original  owner  of 
the  animal  lost  his  rights  therein  by  abandonment. 
Suppose  on  the  other  hand,  there  having  been  no 
act  of  the  parties  indicating  an  abandonment,  the 
animal  is  found  by  a  person  wandering  upon  the 
highway  and  is  taken  up  by  him  and  sold,  then 
the  right  growing  out  of  such  impounding  or  taking 
up  would  be  treated  under  the  title  "Animals," 
the  animal  being  what  is  known  in  the  terms  of 
law  as  an  estray.  But  the  rights  and  liabilities 
of  the  finders  of  personal  property  generally  are 
treated  under  the  topic  "Finding  Lost  Goods." 
'However,  when  a  lost  negotiable  instrument  is 
transferred  by  a  finder,  the  question  of  what  de- 
fenses to  an  action  by  the  transferee  to  enforce 
it  rnay  be  made  is  treated  under  "Bills  and  Notes," 
as  is  also  the  question  of  whether  the  want  of 
ownership  may  be  set  up  as  against  an  action  by 
the  finder  himself.  Further,  where  an  instrument 
in  writing  is  lost  or  destroyed,  proceedings  to  es- 
tablish such  a  writing  and  to  recover  upon  it  as 
established  are  treated  under  the  title  "Lost  In- 
struments," while  proceedings  to  establish  a  lost 
record  are  to  be  found  under  the  title  "Records," 
and  proceedings  to  probate  a  lost  will  are  under 
"Wills."  Further,  secondary  evidence  of  a  lost 
writing  is  considered  in  the  title  "Evidence." 
Let  us  suppose,  however,  that  personal  property  is 
not  lost,  but  by  accident,  negligence,  or  mistake  is 
mingled  with  the  like  personal  property  of  an- 
other so  that  it  cannot  be  identified  or  distinguished. 
In  such  case  the  title  to  examine  is  the  title  "Con- 
fusion of  Goods." 

[§  58]  Accession.  Suppose,  however,  that  per- 
sonal property  is  not  lost,  nor  abandoned,  nor  con- 
fused with  the  goods  of  another,  but,  when  right- 
fully in  the  hands  of  another,  becomes  the  subject 
of  the  expenditure  of  a  great  deal  of  skill  and 
labor  so  that,  while  it  remains  in  existence,  never- 
theless, it  has  been  made  of  a  value  entirely  dis- 
proportionate to  its  original  value,  or  suppose  that 
repairs  to  a  chattel  have  been  made  which  greatly 
exceed  the  value  of  the  original  chattel,  then  the 
question  as  to  who  is  entitled  to  the  chattel  in  its 
changed  form  would  be  treated  under  the  title 
"Accession."  Note  that  this  title  deals  with  per- 
sonal property.  Compare  as  to  real  property  the 
title  "Improvements"  (see  infra  section  62). 

[$  59]  Adjoining  Owners.  Turning  aside  from 
personal  property  to  real  property,  suppose  that  two 
city  lots  lie  side  by  side,  the  property  of  differ- 
ent owners,  that  one  lies  higher  than  the  other,  and 
that,  after  a  hard  rain  storm,  a  portion  of  the  upper 
lot  slips  over  on  the  lower,  then  the  rights  of 
the  parties,  together  with  all  other  rights  growing 
out  of  the  ownership  of  lands  contiguous  to  each 
other,  such  as  to  the  property  in  trees  located  on 
the  division  line,  lateral  support,  encroachments, 
and  obstruction  of  light  or  air  or  a  view,  are  treated 
in  the  title  "Adjoining  Landowners."  But  the 
title  "Adjoining  Landowners"  does  not  include 
questions  of  boundaries  between  adjoining  property, 


which  are  in  "Boundaries,"  nor  of  rights  and 
liabilities  as  to  the  construction  of  division  fences, 
which  are  in  "Fences,"  nor  as  to  party  walls,  which 
are  in  "Party-Walls."  Further,  questions  as  to 
whether  one  adjoining  owner  by  occupying  a  por- 
tion of  the  premises  of  his  adjoiner  for  sufficient 
length  of  time  can  acquire  title  are  treated  in  the 
title  "Adverse  Possession,"  as  are  all  other  ques- 
tions of  the  possession  of  property  so  inconsistent 
with  the  title  or  possession  of  another  as  to  ripen 
into  or  constitute  evidence  of  title  in  the  possessor. 
Again,  rights  of  adjoining  owners  as  to  mines  will 
be  found  in  the  title  "Mines  and  Minerals,"  and 
questions  as  to  surface  waters  or  percolating  waters 
are  treated  in  the  title  "Waters."  Property  and 
irrigation  rights  in  water  also  are  treated  in  the 
title  "Waters,"  as  for  example,  the  property  rights 
in  water  when  frozen  into  ice. 

[$  60]  Taking  of  Property  for  Public  Use.  The 
taking  of  property  for  public  use  is  treated  in  the 
title  "Eminent  Domain,"  which  title  considers  the 
particular  uses  for  which  property  may  be  taken, 
what  constitutes  a  taking,  the  right  to,  and  amount 
of,  compensation,  and  the  proceedings  for  ascertain- 
ing it.  Proceedings  for  the  establishment  of  high- 
ways are  to  be  found  in  the  title  "Highways" 
except  where  the  highway  is  a  street  in  an  in- 
corporated city,  in  which  case  the  proceedings  are 
treated  in  "Municipal  Corporations."  Damages 
to  property  _by  reason  of  the  construction  and  op- 
eration of  railroads,  apart  from  questions  as  to 
such  damages  as  amount  to  a  taking  for  public  use, 
are  treated  in  the  title  "Railroads,"  while  similar 
questions  as  to  the  construction  of  street  railroads 
are  discussed  in  the  title  "Street  Railroads."  The 
law  as  to  a  gift  of  property  for  public  use  is  dis- 
cussed in  the  title  "Dedication." 

[§  61]  Fraudulent  Conveyances.  Dealings  with 
property  by  the  owner  for  the  purpose  of  hin- 
dering or  defrauding  his  creditors  and  placing 
it  beyond  their  reach  are  taken  up  in  the  title 
"Fraudulent  Conveyances"  with  the  exception  of 
such  matters  as  relate  to  fraudulent  conveyances  as 
a  ground  for  arrest  (see  the  title  "Arrest"),  or 
for  attachment  (see  "Attachment"),  or  proceed- 
ings supplementary  to  execution  (see  "Execu- 
tions"), or  of  action  by  judgment  creditors  to  sub- 
ject property  to  their  judgments  (see  "Creditors' 
Suits").  Conveyances  by  an  individual,  fraudu- 
lent as  to  her  or  his  husband  or  wife,  are  treated 
under  the  title  "Husband  and  Wife,"  while  trans- 
fers by  partners,  fraudulent  as  to  the  partnership 
or  individual  creditors,  are  treated  in  "Partner- 
ship." The  titles  "Assignments  for  Benefit  of 
Creditors,"  "Insolvency,"  and  "Bankruptcy"  take 
up  questions  of  fraud  in  the  transfer  of  property 
so  far  as  affecting  such  particular  proceedings. 

[§  62]  Improvements — Fixtures.  A  title  which 
is  somewhat  akin  to  the  title  "Accession,"  but 
which  relates  to  real  property  rather  than  to  yev- 
sonalty,  is  the  title  "Improvements"  which  in- 
cludes the  rights  and  liabilities  arising  from  the 
making  of  improvements  upon  real  property  by 
persons  other  than  the  owners  of  the  soil.  The 
title  "Fixtures"  deals  with  the  question  of  whether 
improvements  annexed  to  realty  become  fixtures, 
together  with  all  other  questions  as  to  chattels 
affixed  or  annexed  to  real  property  and  rights  and 
liabilities  in  respect  to  such  fixtures,  which  are 
extended  to,  or  affected  by,  the  existence  of  par- 
ticular estates  or  interests  in  the  real  property. 
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[§  63]  Loss  of  Title  through  Legal  Proceed- 
ings. A  number  of  the  titles  grouped  under  the 
heading  PROPERTY  have  to  do  with  divestiture  of 
title  through  various  legal  proceedings.  Prominent 
among  these  is  the  title  "Executions"  which  deals 
with  the  levy  on,  or  sale  of,  real  and  personal  prop- 
erty by  final  process  upon  judgments  -in  civil 
actions;  the  titles  "Mortgages"  and  "Chattel 
Mortgages"  which  include  the  questions  of  fore- 
closure of  mortgages  upon  realty  and  personalty 
-respectively;  the  titles  "Liens"  and  "Mechanics' 
Liens"  which  deal  with  the  foreclosure  of  liens 
generally  and  with  the  foreclosure  of  the  liens  of 
mechanics,  materialmen,  etc.;  the  title  "Judicial 
Sales"  which  takes  up  the  sale  of  property  upon 
orders  of  the  court  as  distinguished  from  sales 
upon  execution;  the  title  "Partition"  which  deals 
with  the  division  of  property,  real  or  personal,  be- 
tween co-owners  by  mutual  consent  or  by  judicial 
proceedings;  and  the  title  "Escheat"  which  deals 
with  the  reversion  of  real  or  personal  property  to 
the  state  for  want  of  persons  legally  competent  to 
hold  or  take  it. 

PRACTICAL  BRIEFING 

FORMULATION   OF   LAW   QUESTIONS  AND 
LOOKING  THEM  UP 

[§  64]  Always  See  Where  Our  Specific  Ref- 
erences to  Corpus  Juris  and  Cyc  Appear  in  the 
Analyses.  In  Lecture  No.  3  we  investigated  the 
question  of  whether  an  unliquidated  claim  in  tort 
for  personal  injury  is  discharged  by  a  discharge  of 
the  wrongdoer  in  bankruptcy  and  we  traced  the  in- 
vestigation step  by  step  through  the  analysis  of 
the  title  "Bankruptcy"  and  the  pages  and  notes  of 
Corpus  Juris-Cyc  and  the  Annotations.  We  think 
that  that,  if  carefully  studied,  will  afford  a  suffiT 
eient  illustration  of  the  manual  using  of  a  book 
or  of  what  may  be,  for  want  of  a  better  expres- 
sion, termed  the  "mechanics"  of  looking  up  the 
law.  We  will  not  again  take  up  that  branch  of 
the  work  with  the  same  detail.  In  future  when  we 
refer  for  illustration  to  sections  and  pages  of 
Corpus  Juris  and  Cyc  we  trust  that  the  student 
will  examine  the  analyses  at  the  beginnings  of  the 
titles  in  order  to  see  the  relation  of  the  particular 
matter  referred  to  to  the  title  as  a  whole,  and  will 
observe  the  reasoning  which  compels  the  treatment 
of  the  matter  at  that  particular  place. 

[§  65]  Retainer.  It  will  be  remembered  that 
we  have  decided  that  our  claim  is  not  barred  by 
the  bankruptcy  proceedings.  It  may  be  now  useful 
for  us  to  determine  from  our  client  whether  or  not 
we  are  to  receive  any  compensation  for  the  work 
which  we  are  about  to  do.  Lawyers  approach  this 
question  differently,  some  tactfully,  some  other- 
wise, the  means  employed  varying  with  the  circum- 
stances, of  the  case.  As  to  the  time  and  manner 
in  which  the  lawyer  shall  deal  with  it,  it  is  not 
the  object  of  this  course  of  lectures  to  investigate. 
However,  you  will  find  in  the  title  "Attorney  and 
Client"  a  discussion  of  matters  relating  to  the 
compensation  of  attorneys  and  to  the  validity  and 
operation  of  agreements  for  compensation,  includ- 
ing agreements  for  contingent  fees.  The  question 
of  whether  contracts  for  contingent  fees  are  cham- 
pertous  is  treated  in  the  title  "Champerty  and 
Maintenance." 

[§  66]    Statute     of     Limitations.    Since  the 


client's  story  evidences  that  rather  a  long  time  has 
elapsed  since  he  was  hurt,  it  may  be  well  before 
looking  up  other  questions  to  see  whether  the  chum 
in  barred  hy  a  statute  of  limitations,  having  m  mind 
the  fact,  as  discussed  in  the  title  "Limitations  of 
Actions,"  25  Cyc  page  1281,  that  the  running  of  a 
statute  of  limitations  is  not  stopped  by  the  pendency 
of  bankruptcy  proceedings  where  the  claimant  or 
plaintiff  has  not  proved  his  claim  in  the  bank- 
ruptcy proceedings.  After  questioning  the  client 
we  discover  that,  while  more  than  the  statutory  time 
has  elapsed  since  the  injury,  defendant  was  absent 
from  the  state  a  sufficient  length  of  time  to  bring 
the  case  within  an  exception  of  the  statute  as  dis- 
cussed in  25  Cyc  page  1232  and  following  pages. 

[§  67]  Merits  of  the  Case.  After  hearing  our 
client's  entire  story  and  asking  such  questions  as 
are  necessary  to  supply  the  gaps,  the  following 
narrative  of  the  occurrence  leading  to  the  broken 
arm  is  developed : 

Our  client,  whom  we  henceforth  will  call  A,  is 
a  next  door  neighbor  of  B,  their  premises  ad- 
joining. A  is  a  chicken  fancier.  B  has  a  garden 
which  is  his  delight.  He  also  has  a  knack  for  pro- 
ducing a  very  creditable  variety  of  home  brew. 
More  or  less  feeling  has  arisen  between  A  and  B 
because  of  the  unmuffied  crowing  of  the  lord  and 
master  of  A's  flock  of  poultry  during  the  early 
morning  hours  and  forays  by  A's  hens  into  the 
freshly  turned  and  planted  soil  of  B's  garden.  This 
feeling  came  to  a  climax  one  afternoon  when  A's 
hens,  led  by  the  loud  voiced  rooster,  got  out  of 
their  inclosure  and  marched  across  the  division 
line  into  B's  young  vegetables.  B  saw  them  and, 
being  exhilarated  from  a  sample  of  the  results  of 
his  latest  and  most  successful  brew,  also  saw  red, 
which  in  popular  concept  is  a  symbol  of  unreason- 
ing wrath,  sallied  forth  with  a  stout  stick  and  laid 
about  him  lustily  with  such  good  effect  that  before 
the  feathered  trespassers  could  retreat  three  of  their 
number  had  fallen.  A,  attracted  by  the  squawking 
and  commotion,  ran  out  of  his  house  and  across 
the  line  upon  his  neighbor's  premises,  whereupon 
the  fight  began.  It  ended  with  B  in  possession  of 
the  field  and  A  with  a  broken  arm.  A's  story  is 
that  B  ordered  him  from  the  premises,  that  he  re- 
fused to  go  before  being  compensated  for  his  dead 
chickens,  that  B  then  set  upon  him  with  a  stick 
and  aimed  at  his  head  a  blow  that  he  intercepted 
with  his  arm,  which  was  thereby  broken.  Now, 
what  are  A's  rights? 

[§  68]    The  Points  of  Law.    The  facts  clearly 

show  an  assault  and  battery  (Assault  and  Battery, 

5  C.  J.  §  8)  and  when  put  in  evidence  by  A  would 

establish  a  prima  facie  case  "which  would  cast  on 

B  the  duty  of  rebuttal  (Assault  and  Battery,  5  C.  J. 

§  101).     Unexplained    they   so    clearly  establish 

liability  that  we  are  impelled  to  look  up  what  law 

B  may  possibly  have  on  his  side  and  what  defenses 

he  may  try  to  establish.    Of  course  it  will  not  avail 

him  that  he  was  angry  and  partially  intoxicated, 

Neither  intoxication  nor  anger  constitutes  a  defense 
to  an  action  for  assault.  Assault  and  Battery, 
5  C.  J.  §  52. 

nor  does  it  matter  how  opprobrious  were  the  epithets 

addressed  to  him  by  our-  client  in  recrimination 

concerning  the  chickens. 

No  provocative  acts,  conduct,  former  insults,  threats, 
or  words,  if  unaccompanied  by  an  overt  act  of  hos- 
tility, justify  an  assault,  no  matter  how  offensive 
or  exasperating,  nor  how  much  they  may  be  calcu- 
lated to  excite  -  or  irritate.  Assault  and  Battery, 
5  C.  J.  §  47. 
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However,  B  had  a  right  to  eject  an  intruder  upon 
his  premises, 

A  lawful  owner  or  occupant  of  premises  may  retain 
possession  and  use  such  force  as  may  be  reasonably 
necessary  to  remove  therefrom  trespassers  or  in- 
truders or  persons  originally  on  the  premises  by 
license  or  permission  who  subsequently  create  a  dis- 
turbance or  conduct  themselves  in  an  improper 
manner  or  refuse  to  desist  or  leave  on  request. 
Assault  and  Battery,  5  C.  J.  §  27. 

and  it  is  possible  that  A  is  a  trespasser  or  in- 
truder, although  he  went  upon  B's  premises  to 
look  after  his  own  property. 

Mere  title  and  right  to  possession  of  goods  on  the 
land  of  another  is  ordinarily  not  a  defense  for 
entering  and  taking  them.  Trespass,  3R  Cyc  page 
1056. 

But  it  would  seem  that  the  force  used  was  excessive. 

But  this  defense  (ejection  of  trespasser)  cannot  be 
successfully  invoked  where  defendant  unnecessarily 
beats  or  wounds  the  intruder.  Assault  and  Bat- 
tery, 5  C.  J.  §  27. 


At  any  rate,  the  question  is  for  the  jury. 

It  is  for  the  jury  to  determine  under  proper  in- 
structions whether  the  force  used  was  unnecessary 
or  excessive.    Assault  and  Battery,  5  C.  J.  §  135. 

Further  A  has  a  cause  of  action  against  B  for  kill- 
ing his  chickens, 

A  landowner  has  no  right  to  injure  or  kill  domestic 
animals  trespassing  on  his  land,  and  he  is  liable 
for  any  unnecessary  injury  done  to  them  whether 
his  act  is  willful  or  merely  negligent  and  this  rule 
applies  as  well  to  feathered  animals,  not  ferse 
natur»,  as  to  larger  and  more  valuable  animals. 
Animals,  3  C.  J.  §  484. 

and  you  may  think  it  wise  to  advise  him  to  sue 

therefor  at  the  same  time  that  he  sues  for  the  injury 

to  his  person. 

Under  the  codes,  causes  of  action  for  injury  to  the 
person  and  to  property  may  be  joined  where  the 
codes  include  such  causes  in  the  same  class  or 
where  they  arise  out  of  the  same  transaction.  Ac- 
tions, 1  C.  J.  §  234. 

Common-law  counts  for  injury  to  person  and  in- 
juries to  the  property  mav  be  joined.  Actions,  1 
C.  J.  §  214. 
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[§  69]  Review.  This  lecture  marks  the  begin- 
ning of  the  second  half  of  the  Legal  Research 
Course.  It  will  be  well  for  the  reader  to  make 
this  fact  a  reason  for  reviewing  the  lectures  which 
have  preceded  it. 

[§  70]  Contracts.  The  grand  division  CON- 
TRACTS which  will  be  the  subject  of  this  lecture 
is  designed  first  to  include  those  titles  having  to 
do  with  rights  and  liabilities  arising  out  of  con- 
tracts and  contractual  relations  which  do  not  have 
particularly  to  do  with  persons  in  particular 
status  or  relationship  or  with  particular  kinds  of 
property  or  estates  or  interests  therein.  These 
titles  appear  in  the  first  three  groups  of  the  grand 
division  [See  post  pages  41,  42].  These  groups 
are  followed  by  a  grouping  of  the  titles  relating 
to  Particular  Classes  of  contracts,  and  more 
specifically,  titles  relating  to  Bailments,  to  Car- 
riers, to  Employment,  and  to  Insurance.  The  two 
other  groups  of  titles  in  the  grand  division  include 
titles  relating  to  contracts  By  Persons  or  Corpora- 
tions in  Particular  Status  or  Occupation,  and  to 
contracts  Involving  Particular  Estates  or  Kinds 
of  Property. 

[§  71]  The  Main  Title  of  the  Group.  The  title 
"Contracts"  obviously  is  the  basic  title  of  the 
grand  division.  But,  although  it  is  the  foundation 
title,  the  search  for  law  on  a  contract  point  should 
rarely  start  there.  To  understand  the  reason  for 
this,  it  is  necessary  to  remember  what  was  said 
in  the  preceding  paragraph  and  also  to  note  the 
number  of  particular  titles  grouped  under  the 
grand  division  CONTRACTS.  Nothing  is  left  for 
the  title  "Contracts"  but  the  statement  of  the 
general  principles;  the  particular  applications  are 
in  the  particular  titles.  The  searcher  usually  does 
not  care  to  look  up  the  general  principles  of  con- 
tract law,  but  wishes  rather  to  know  particular 
applications  of  such  principles;  hence  he  goes  first 
to  the  appropriate  particular  title.  For  example, 
a  great  deal  of  the  law  of  bills  and  notes  is  purely 
general  contract  law  and  yet  the  person  who  had  a 
case  involving  a  question  of  a  promissory  note 
would  not  go  first  to  "Contracts."  Suppose  it 
were  a  question  of  sufficiency  of  consideration  for 
a  note  as  between  the  parties.  Any  case  would  be 
in  point  which  discussed  the  sufficiency  of  consid- 
eration of  a  simple  contract,  but,  since  a  case  in- 


volving a  note,  if  upon  the  exact  point,  would  be 
of  more  persuasive  authority,  the  search  would 
naturally  begin  in  that  part  of  the  title  "Bills 
and  Notes,"  which  relates  to  the  "consideration" 
of  the  instrument  as  between  the  parties.  If  no 
authorities  sufficiently  in  point  were  found,  then  the 
search  could  be  continued  to  the  main  title 
"Contracts,"  where  general  matter  illustrating 
the  sufficiency  of  consideration  is  collected  and 
where  such  matter  having  been  chosen  from  cases 
relating  to  all  classes  of  simple  contracts  may 
so  supplement  the  treatment  in  the  special  title 
as  to  give  the  searcher  his  desired  point  by 
analogy.  This  use  of  general  titles  as  supple- 
mental to  particular  titles  should  be  understood 
and  practiced,  because  it  not  only  helps  to  an 
understanding  of  underlying  principles  but  also 
develops  leads  to  authorities  in  point  by  analog}' 
when  there  are  no  pat  authorities.  Analogies 
which  do  not  suggest  themselves  are  suggested 
by  the  general  titles  and  the  cross  references 
therefrom. 

[§  72]  Implied  Contracts.  The  title  "Con- 
tracts" deals  almost  entirely  with  express  con- 
tracts. Several  distinct  titles  are  devoted  to  the 
great  classes  of  implied  contracts,  more  particularly 
to  those  which  afforded  the  basis  of  the  common 
counts  in  assumpsit.  These  titles,  such  as  "Money 
Paid,"  "Money  Lent,"  "Money  Received,"  "Use 
and  Occupation,"  and  "Work  and  Labor,"  are  by 
no  means  limited,  however,  to  matters  concerning 
the  procedure  under  the  corresponding  common 
counts  and  actions  under  the  codes  for  the  redress 
of  the  same  rights  to  which  the  common-law  counts 
were  appropriate,  but  also  contain  much  substan- 
tive law  as  to  such  rights. 

[§  73]  Illegal  Contracts.  When  the  question 
is  whether  a  given  contract  is  unlawful  as  in  con- 
travention of  positive  law  or  public  policy,  the 
rule  that  the  search  should  start  with  the  title, 
if  any,  particularly  devoted  to  the  particular  kind 
of  contract  involved  is  not  to  be  invoked.  The 
main  title  "Contracts"  takes  all  questions  of  this 
nature,  except  contracts  relating  to  particular  kinds 
of  property,  which  are  the  subject  of  specific  statu- 
tory restrictions  and  regulations,  such  as  "Intoxi- 
cating Liquors"  and  contracts  specifically  forbid- 
den, such  as  gambling  contracts  ("Gaming"),  and 
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contracts  violative  of  insurance  laws  ("Insurance" 
and  the  various  insurance  titles),  etc. 

[§  74]  DischafpB  of  Contracts.  The  general 
rules  of  law  as  to  the  manner  in  which  a  contract 
may  be  discharged  are  stated  in  the  title  "Con- 
tracts.'' There  will  be  found  a  consideration  of 
the  discharge  of  contracts  by  performance,  by 
breach,  and  by  modification.  There  also  will  be 
found  a  discussion  of  rescission  and  of  the  right 
to  rescind.  Particular  titles  have  been  devoted  to 
certain  other  means  of  discharge.  These  are 
"Accord  and  Satisfaction,"  "Compromise  and 
Settlement,"  "Compositions  with  Creditors," 
"Novation,"  "Payment,"  and  "Release."  It  is 
believed  that  the  names  of  all  of  these  titles  are 
sufficiently  indicative  of  the  general  nature  of 
their  contents  to  require  no  further  explanation 
with  the  exception  of  "Accord  and  Satisfaction" 
and  "Compromise  and  Settlement."  The  distinc- 
tion originally  drawn  between  these  titles  in  the 
nomenclature  of  the  law  confined  the  first  title 
to  cases  in  which  an  undisputed  claim  is  involved, 
while  the  second  title  related  to  claims  which  are 
in  dispute.  Another  distinction  lay  in  the  fact  that 
a  valid  compromise  agreement  might  operate  as  a 
bar,  although  executory,  while  in  the  case  of  ac- 
cord, and  satisfaction  an  unexecuted  accord  did  not 
so  operate.  Neither  of  these  distinctions  is  con- 
sistently followed,  however,  and  yet  there  is  not 
sufficient  unanimity  in  the  cases  to  permit  them 
to  be  disregarded  and  the  cases  all  treated  under 
one  title.  As  a  result  the  classification  is  de- 
termined by  the  view  which  the  courts  have  taken 
of  the  transaction  involved.  If  they  have  regarded 
it  as  an  accord  and  satisfaction,  then  the  case  is 
treated  under  that  title  notwithstanding  the  ac- 
cepted law  of  accord  and  satisfaction  thereby  is 
subjected  to  an  infiltration  of  the  law  of  compromise 
and  settlement,  and  the  same  is  true  mutatis 
mutandis  of  cases  relating  to  compromise  and 
settlement.  A  third  title  "Release"  is  closely 
akin  to  "Accord  and  Satisfaction"  and  "Com- 
promise and  Settlement,"  but  a  technical  release 
must  be  in  writing. 

[§  75]  Covenants.  The  word  "covenants"  has 
gTown  to  be  commonly  associated  with  deeds,  mort- 
gages, and  leases  and  with  contracts  of  sale  of 
realty.  Hence  it  is  of  particular  importance  to 
remember  that  certain  covenants  are  common  to 
all  of  these  instruments  and  transactions.  Of  these 
may  be  mentioned  the  usual  covenants  of  title, 
seizin,  and  of  right  to  convey,  against  encum- 
brances, for  quiet  enjoyment,  fof  further  assur- 
ance, and  of  warranty.  The  construction  and 
operation  of  all  of  these  covenants,  the  questions 
of  what  constitutes  a  performance  or  breach  of 
them,  and  the  measure  of  damages  for  breach,  are 
treated  in  the  title  "Covenants."  Hence  it  will 
be  seen  that  that  is  a  very  important  title.  Do 
not  look  under  "Deeds,"  "Mortgages,"  "Leases," 
or  "Vendor  and  Purchaser"  for  these  matters; 
look  under  "Covenants."  Building  lines  and  re- 
strictions are  created  sometimes  by  covenant  and 
sometimes  by  conditions  or  restrictions  in  instru- 
ments of  conveyance.  All  cases  involving  these 
matters  are  discussed  in  "Deeds"  in  Corpus  Juris 
to  avoid  separation  of  cases  which  are  closely 
analogous,  although  the  authorities  are  separated 
between  " Covenants "  and  "Deeds"  as  demanded 
by  strict  logic  in  the  American  Digest  classifica- 
tion.   Injunctions  to  enforce  building  covenants 


and  restrictions,  so  far  as  questions  of  right  to 
the  particular  remedy  are  concerned,  are  to  be 
found  in  the  title  "Injunctions." 

[§  7(iJ  Building  and  Construction  Contracts. 
This  is  a  title  which  appeals  in  Corpus  ./mis,  hut 
which  is  not  included  in  the  American  Digest  li  I 
of  titles,  the  matter  being  treated  in  the  American 
Digests  under  "Contracts"  and  other  head-  a 
indicated  by  cross  references  from  "Building  (  on 
tracts"  in  the  Digests.  The  matters  concerning 
building  and  construction  contracts  seem,  however, 
to  be  of  such  importance  and  distinct  character  as 
to  warrant  the  making  of  a  new  title  under  which 
they  may  be  included;  so  under  "Building  and 
Construction  Contracts"  in  Corpus  Juris  will  be 
found  all  questions  as  to  plans  and  specifications 
and  other  requisites  and  incidentals  of  building  con- 
tracts, the  construction  and  operation  of  such 
contracts,  the  respective  rights,  duties,  and  liabili- 
ties of  the  builder  and  the  owner,  architects'  cer- 
tificates, defects  and  delay  in  performance,  com- 
pensation, builders'  bonds,  and  actions  by  and 
against  builders.  A  final  chapter  is  devoted  to 
railroad  construction  and  repair  contracts.  It 
should  be  remembered,  however,  that  special  titles 
are  devoted  to  the  rights,  duties,  and  liabilities  of 
architects  (see  "Architects")  and  to  the  liens  of 
mechanics  and  materialmen  (see  "Mechanics' 
Liens").  Further,  contracts  for  municipal  im- 
provements are  treated  in  the  titles  ''Counties" 
and  "Municipal  Corporations."  The  validity  of 
building  regulations  generally  is  considered  in 
"Municipal  Corporations"  and  that  of  regulations 
more  specifically  directed  to  the  protection  of  the 
public  health  in  the  title  "Health." 

[§  77]  Bailments  and  Carriers.  Two  important 
groups  of  the  contract  titles- are  those  devoted  to 
bailments  and  carriers.  These  groups  it  will  be 
noticed  contain,  in  addition  to  the  general  titles 
"Bailments"  and  ''Carriers,"  particular  titles  de- 
voted to  "Depositaries,"  "Pledges,"  "Warehouse- 
men," "Pawnbrokers,"  "Innkeepers,"  "Ship- 
ping," and  "Aerial  Navigation."  There  is  very 
little  law  yet  under  this  last  title,  but  as  that  law 
develops,  it  may  be  expected  that  this  title  will 
be  of  great  interest  and  will  contain  some  closely 
reasoned  cases. 

The  title  "Pawnbrokers"  has  more  to  do  with 
the  public  control  and  regulation  of  pawn  brokerage 
as  an  occupation  than  it  has  to  do  with  the  purely 
bailment  side  of  the  transaction.  "Pledges"  is  the 
topic  in  which  are  taken  up  questions  of  collateral 
security  and  transfers  of  personal  property  as 
security  for  debts  or  other  obligations. 

"Carriers"  is  a  very  large  title.  It  occurs  in 
the  CONTRACT  grand  division,  but  is  also  prop- 
erly placed  in  the  TORT  grand  division,  since  the 
liability  of  a  carrier  whether  based  upon  a  theory 
of  contract  or  of  tort  is  considered  in  this  title. 
The  title  "Carriers"  is  divided  into  four  parts, 
the  first  of  which  is  introductory  and  the  others 
devoted  respectively  to  Private  Carriers,  Carriers 
of  Goods  (including  Live  Stock),  and  Carriers  of 
Passengers  (including  Baggage  and  Transportation 
in  Palace  and  Sleeping  Cars).  Street  car  com- 
panies as  well  as  railroad  companies  are  considered 
in  the  title  so  far  as  their  acts  as  carriers  are  con- 
cerned. The  titles  "Railroads"  and  "Street  Rail- 
roads" relate  to  other  rights,  duties,  and  liabilities 
of  such  companies.  Carriage  by  water  is  treated 
in  the  title  "Shipping,"  this  forming  the  exception 
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to  the  rule  that  all  questions  as  to  carriage  are  to  be 
found  in  the  title  "Carriers." 

PRACTICAL  BRIEFING 

FORMULATION   OF   LAW   QUESTIONS  AND 
LOOKING  THEM  UP 

[§  78]  Prime  Questions.  As  has  been  said  al- 
ready and  as  may  be  said  again  and  again  in  this 
course,  the  sole  and  only  secret  involved  in  look- 
ing up  the  law  apart  from  familiarity  with  the 
titles  is  the  ability  to  analyze  the  ultimate  ques- 
tion to  be  solved  into  its  component  questions  and 
to  work  out  these  questions  one  at  a  time.  In 
other  words,  it  is  much  like  the  mathematical 
process  of  resolving  a  number  into  its  prime  fac- 
tors except  that  it  is  a  legal  question,  which  is 
analyzed  into  component  questions,  which  do  not 
require  for  their  answer  the  determination  of  other 
questions.  Every  lawyer  consciously  or  uncon- 
sciously resolves  a  legal  question  presented  to  him 
into  its  prime  questions  and  builds  up  his.  answer 
by  reasoning  from  the  known  answers  to  these 
prime  questions.  At  just  what  point  in  his  search 
he  is  compelled  to  begin  to  look  up  authorities 
depends  upon  the  breadth  of  his  legal  knowledge 
and  his  familiarity  with  the  subject.  In  other 
words,  some  lawyers  are  capable  at  times,  by  rea- 
son of  their  experience,  of  jumping  a  great  many 
preliminary  questions.  This  does  not  mean  that 
they  have  not  answered  such  questions. 

[§  79]  Statement  of  Case.  Let  us  suppose  that 
our  client,  a  dealer  in  fruit,  has  bought  certain 
apples  from  a  jobber  in  another  city,  f.o.b.  there, 
and  has  directed  that  they  be  delivered  to  a  certain 
railroad  for  carriage  to  him.  The  seller  delivers 
the  apples  to  the  railroad  as  directed  and  consigns 
them  to  our  client.  The  carrier,  however,  refuses 
to  accept  the  fruit,  except  on  a  contract  limiting 
its  liability.  The  fruit  is  lost  in  transit  and 
never  delivered.  The  carrier  asserts  the  limita- 
tion of  liability  as  against  our  client's  claim 
for  the  full  value  of  the  apples,  but  the  seller 
demands  payment  from  him  of  the  full  purchase 
price. 

[§  80]  Investigation.  The  facts  just  stated 
were  not  stated  as  a  difficult  question  of  law  nor 
as  a  particularly  difficult  one  to  look  up.  Your 
client  would  probably  put  it  to  you  this  way. 
"Have  I  got  to  pay  for  those  apples  or  has  the  rail- 
road?" You  as  a  lawyer,  however,  would  not 
attempt  to  look  up  that  question.  The  way  you 
look  at  it,  you  have  a  case  where  the  seller  of  goods 
is  asserting  a  claim  for  the  price  as  against  your 
client.  Whatever  claim  either  of  them  may  have 
against  the  carrier  you  look  up  later. 

Now  you  begin  to  ask  yourself  questions,  starting 
from  the  broad  inquiry: 

Is  a  delivery  of  the  goods  sold  a  condition  prece- 
dent to  an  action  for  their  price?  Of  course  you 
know  the  answer: 

"As  a  general  rule  the  right  of  action  depends  on 
the  substantial  performance  of  the.  contract  by  the 
seller,  and  he  cannot  recover  the  price  unless  there 
has  been  a  delivery  actual  or  constructive,  or  a 
tender  or  offer  of  performance."  "Sales,"  35  Cyc 
page  531. 

Has  there  been  a  delivery  in  this  case?  This 
question  in  turn  divides.  Is  a  delivery  to  a  carrier 
a  delivery?  If  so,  is  it  any  less  a  delivery  because 
of  a  limitation  of  liability  imposed  by  the  carrier? 


"Ordinarily  a  delivery  of  goods  by  the  seller  to  the 
carrier  designated  by  the  purchaser,  or  to  one  usu- 
ally employed  in  the  transportation  of  goods  from 
the  place  of  the  seller  to  that  oJBhe  purchaser,  la 
a  delivery  to  the  purchaser,  the^?arrier  becoming 
the  agent  or  bailee  of  the  buyer."  "Sales,"  35 
Cyc  page  193. 

As  to  the  second  branch  of  the  question : 

"It  is  the  duty  of  the  seller  to  take  usual  and 
reasonable  precautions  to  secure  the  safe  delivery  of 
the  goods,  and  he  will  be  liable  for  a  failure  to  in- 
sure if  he  is  instructed  so  to  do.  But  he  is  not 
•  liable  for  failure  to  insure  the  goods  in  the  absence 
of  instructions,  nor  for  accepting  a  bill  of  lading 
restricting  the  liability  of  the  carrier  if  that  was 
the  only  way  the  carrier  would  accept  the  goods." 
"Sales,"  35  Cyc  page  198. 

Hence  it  would  seem  that  our  client  will  have  to 
pay  if  he  has  no  other  defense. 

We  now  come  to  the  other  part  of  our  client's 
question.  Conceding  that,  as  between  himself  and 
the  seller,  he  is  liable  for  the  price,  has  he  the 
right  to  recover  from  the  railroad? 

We  find  that  the  goods  were  delivered  to  a  per- 
son other  than  the  consignee  by  the  negligence  of 
the  carrier's  agent.  Now,  can  he  guard  himself 
from  liability  for  such  a  loss  by  the  shipping  con- 
tract? First,  it  is  necessary  to  look  at  the  con- 
tract. We  find  it  to  be  in  the  ordinary  form 
whereby  it  is  agreed  that  the  carrier's  liability  for 
loss  or  injury  shall  not  exceed  an  agreed  valuation. 
The  first  question  then  is:  Is  such  an  agreement 
valid? 

"While  the  rule  is  by  no  means  of  universal  appli- 
cation, the  view  sustained  by  the  great  weight  of 
authority  is  that  contracts  of  carriage  providing 
that  the  carrier's  liability  for  loss  or  injury  to  goods 
intrusted  to  it  for  shipment  shall  not  exceed  an 
agreed  valuation,  when  they  are  fair,  open,  and 
reasonable,  and  made  for  the  purpose  of  furnishing 
the  basis  of  the  liability  assumed,  and  the  rates  to 
be  charged  for  the  transportation  are  valid  and  will 
be  sustained,  whether  or  not  the  loss  or  injury  is 
due  to  the  carrier's  negligence."  "Carriers,"  10 
C.  J.  §  211. 

We  find  that  the  state  in  which  the  transaction 
that  we  are  investigating  arose  is  one  of  the  juris- 
dictions adhering  to  this  rule. 

Now  the  contract  must  be  fairly  made  and  the 
question  arises:  May  the  consignor  bind  the  con- 
signee by  such  a  contract  as  far  as  concerns  the 
carrier  in  the  absence  of  an  express  authorization  1 

"Although  there  is  some  authority  to  the  contrary, 
according  to  the  weight  of  authority  it  is  generally 
assumed,  in  the  absence  of  proof  to  the  contrary, 
that  a  consignor  has  authority  to  make  special  con- 
tracts with  the  carrier  as  to  the  terms  of  shipment, 
and  the  consignee  will  be  bound  by  any  reasonable 
stipulation  limiting  the  carrier's  liability  on  the 
contract  made  by  the  consignor."  "Carriers,"  10 
C.  J.  §  188. 

But  does  a  limitation  such  as  this  apply  to  a  de- 
livery to  the  wrong  person? 

"Limitations  of  value  to  an  amount  specified  have 
no  application  ...  in  case  of  negligence  in  deliv- 
ering the  goods."    "Carriers,"  10  C.  J.  §  237. 

Hence  we  may  assume  that  we  may'  recover  from 

the  carrier. 

"The  duty  of  the  carrier  is  not  merely  to  convey 
safely  the  goods  intrusted  to  it,  but  also  to  deliver 
them  to  the  party  designated  by  the  terms  of  the 
shipment,  or  to  his  order,  at  the  place  of  destina- 
'  tion.  This  dutv  to  deliver  to  the  proper  person  is 
absolute."    "Carriers,"  10  C.  J.  §  377. 

Now,  has  our  client,  the  consignee,  the  right  to 

sue  the  carrier? 

"Where  a  consignee  orders  goods  of  the  consignor, 
to  be  forwarded  over  a  designated  route  or  by  a 
particular  mode  of  conveyance,  the  title  passes  to 
him  on  delivery  to  the  carrier,  and  he  is  Ihe  proper 
party  to  sue  for  loss  or  injury  to  the  goods.  In- 
deed' it  has  been  held  that,  if  the  consignee  orders 
goods  to  be  sent  by  a  carrier,  even  though  he  names 
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no  particular  carrier,  the  property  vests  in  the  con- 
signee immediately  on  delivery  to  the  carrier,  and 
the  consignee  should  sue  tor  loss  or  injury."  "Car- 
riers," 10  C.  J.  §  510. 

What  will  ho  the  measure  of  his  recovery  if  he 
succeeds?  Will  it  be  the  market  price  or  the  con- 
tract price  of  the  goods? 

"The  general  rule  is  that,  when  goods  delivered  to 
a  carrier  for  shipment  are  lost  in  transit,  the  car- 


rier will  he  liable  for  the  market  value  of  the  good* 
at  the  place  of  destination  at  the  time  when  de- 
livery of  the  goods  should  have  been  made,  lens  the 
freight  charge*  to  the  point  of  destination  If  they 
have  not  already  been  paid."  "Carriers,"  10  ('.  J. 
§  606. 

Hence  you  would  probably  advise  your  client  to 
pay  the  seller  and  press  his  claim  against  the 
railroad. 
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[§  81]  Caution.  [To  law  students.]  Do  not  an- 
swer practice  questions  "Yes"  or  "No"  or  in  any 
way  other  than  by  a  reference  to  the  place  where 
the  law  is  stated  in  Corpus  Juris  or  Cyc. 

[§  82]  The  Grand  Division  TORTS.  While  causes 
of  action  arising  out  of  tort  furnish  a  very  great 
part  of  the  litigation  which  demands  the  attention 
of  the  courts,  the  distinct  torts  which  may,  to 
good  advantage,  be  made  the  subjects  of  particu- 
lar titles  devoted  exclusively  thereto  are  compara- 
tively few  in  number  [See  Law  Chart  post  page 
44].  The  reason  is  that  ordinarily  some  question 
as  to  the  person  either  of  the  tort-feasor  or  of  the 
one  against  whom  the  tort  is  committed,  or  some 
question  as  to  the  particular  property  employed  in, 
or  injured  by,  the  wrong  rather  than  the  act  itself 
which  is  involved,  determines  the  title  under  which 
the  tort  shall  be  considered,  and  draws  it  to  the 
title  which  is  devoted  generally  to  such  particular 
kinds  or  classes  of  persons  or  property.  Thus  ques- 
tions of  capacity  of  an  infant,  an  insane  person, 
or  a  married  woman  to  commit  a  tort  are  considered 
in  connection  with  other  questions  relating  to  such 
persons  in  the  titles  "Infants,"  "Insane  Persons," 
or  "Husband  and  Wife,"  rather  than  in  the  gen- 
eral title  "Torts"  or  in  any  title  devoted  entirely 
to  the  specific  kind  of  tort  which  may  happen  to 
be  involved.  So  torts  affecting  particular  classes 
of  prbperty,  as  for  example,  animals  or  crops,  will 
be  found  treated  in  the  particular  titles  treating 
of  such  property — in  the  instances  given,  in  "Ani- 
mals" or  in  "Crops." 

[§  83]  The  General  Title.  "Torts"  is  the  basic 
title  of  the  grand  division  TORTS,  but  a  glance 
at  the  cross  references  given  in  38  Cyc  at  page  411 
will  show  how  closely  limited  this  title  is  to  a 
discussion  of  the  most  general  principles.  In  fact 
the  title  is  confined  to  a  statement  of  the  nature 
and  elements  of  torts,  and  the  distinctions  between 
torts  and  crimes,  and  torts  and  contracts;  to  a 
consideration  of  motive  and  intent,  of  proximate 
and  remote  causes,  and  of  the  parties  to  torts 
including  joint  and  several  liability;  and  to  an 
enumeration  and  consideration  in  the  most  general 
way  of  certain  particular  torts  which  are  specifi- 
cally and  minutely  discussed  in  other  appropriate 
titles. 

[§  84]  Negligence.  Negligence  mav  be  termed 
a  "particular  tort,"  and  the  title  "Negligence" 
is  classed  as  a  particular  title  in  the  tort  group, 
yet  it  is  almost  as  much  a  general  title  as  is  the 
general  title  "Torts"  itself.  Here  again,  it  will 
be  well  for  the  student  to  take  the  volume  of  Cyc 
containing  "Negligence"  and  note  the  wide  range 
of  the  topics  to  which  references  are  made  [29 
Cyc  411].  In  this  title  as  in  "Torts,"  it  will  be 
observed  that  only  the  general  principles  are  dis- 
cussed, the  specific  applications  of  these  principles 
being  left  to  particular  titles.  Chapters  are  de- 
voted to  the  elements  of  negligence  and  the  degrees 


thereof  and  to  care  required  and  liability  for  negli- 
gence in  general,  more  particularly  as  to  licensi  1  . 
trespassers,  invitees,  and  children,  and  as  to  par- 
ticular- instrufiaentalities  and  places  which  are  not 
discussed  in  other  and  more  specific  titles.  The  title 
further  contains  a  discussion  of  the  doctrine  of 
proximate  cause  as  applied  to  negligence,  and  of  the 
doctrines  of  contributory  negligence,  and  of  im- 
puted and  comparative  negligence.  It  also  con- 
tains a  general  statement  of  the  adjective  law  as 
to  negligence  including  questions  of  pleading,  of 
presumptions  and  burden  of  proof,  "res  ipsa  loqui- 
tur," of  the  admissibility  of  evidence,  of  the  prov- 
ince of  court  and  jury,  of  instructions,  and  of 
review.  Of  all  of  these  matters,  it  should  again 
be  stated  that  they  are  considered  only  with  refer- 
ence to  questions  of  negligence  generally.  Ques- 
tions as  to  particular  acts  of  negligence  are  treated 
in  particular  titles.  For  example,  the  title  "Car- 
riers" contains  all  of  the  law  which  particularly 
relates  to  the  negligence  of  a  carrier  of  passengers 
toward  a  passenger,  and  the  title  "Master  and 
Servant"  contains  all  the  law  which  particularly 
relates  to  the  liability  of 'a  master  for  negligence 
toward  his  employee. 

[§  85]  Fraud.  Of  the  other  titles  devoted  to 
particular  torts,  "Fraud"  is  one  of  the  most  im- 
portant. This  title  takes  up  the  nature  and  ele- 
ments of  fraud  generally,  more  particularly  as  a 
foundation  of  an  action  for  damages,  such  as  the 
common-law  action  of  deceit.  It  should  be  noted 
that  fraud  invalidating  any  particular  act  or  trans- 
action is  treated  in  connection  with  the  general 
discussion  of  such  particular  acts  or  transactions. 
See  particularly  in  this  connection  the  cross  refer- 
ences given  in  26  C.  J.  at  page  1052.  For  example, 
fraud  invalidating  a  contract  generally  is  treated 
in  "Contracts;"  fraud  invalidating  a  sale  of  goods 
in  "Sales;"  fraud  invalidating  a  sale  of  land  in 
"Vendor  and  Purchaser;"  fraud  invalidating  a 
deed  in  ' '  Deeds ; ' '  and  fraud  invalidating  a  mort- 
gage in  "Mortgages."  Further,  fraud  as  a  ground 
for  granting  or  denying  certain  forms  of  relief  is 
discussed  in  the  titles  devoted  to  such  forms  of  re- 
lief, as  for  example,  "Cancellation  of  Instruments" 
or  "Specific  Performance." 

[§  86]  Nuisances.  An  important  tort  title  which 
has  to  do  with  the  use  of  property  is  that  devoted 
to  "Nuisances."  This  title  contains  also  a  dis- 
cussion of  nuisances  as  a  crime  and  also  of  in- 
junctive relief  against  nuisances.  It  excludes 
several  important  particular  forms  of  nuisance, 
such  as  obstruction  of  streets  and  highways  (see 
"Municipal  Corporations"  and  "Highways"),  con- 
struction and  operation  of  railroads  (see  "Rail- 
roads" and  "Street  Railroads"),  and  liquor 
nuisances   (see  "Intoxicating  Liquors"). 

[§  87]  Death.  Actions  for  causing  death 
whether  based  upon  the  common  law  or  upon  Lord 
Campbell's  Act  and  statutes  of  like  type  or  other 
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specific  statutes  are  treated  in  the  title  "Death." 
Herein  will  be  found  a  discussion  of  the  right  of 
action,  the  grounds  therefor,  the  beneficiaries,  the 
defenses,  jurisdiction,  parties,  pleading,  evidence, 
trial,  and  damages.  This  title  does  not  take  up 
the  question  of  the  intrinsic  wrongfulness  of  the 
act  or  default  causing  death,  which  is  treated  in 
"Negligence"  and  particular  titles  such  as  "Car- 
riers," "Master  and  .  Servant,"  "Railroads,"  etc. 

[§  88]  Conspiracy.  This  title  takes  up  both  the 
civil  and  the  criminal  liability  for  unlawful  combi- 
nations. It  does  not,  however,  take  up  questions 
of  injunctions  against  conspiracies,  which  questions 
are  treated  in  "Injunctions."  A  most  interesting 
part  of  the  discussion  of  the  civil  liability  for  con- 
spiracy is  that  devoted  to  a  consideration  of  strikes 
and  boycotts,  which  on  a  moment's  reflection  will 
be  recognized  as  forms  of  possible  conspiracy.  In 
this  title  will  be  found  also  a  consideration  of  com- 
binations of  employers  against  employees,  of  combi- 
nations to  prevent  others  from  obtaining  or  retain- 
ing employment;  and  of  combinations  to  procure 
breaches  of  contracts.  The  criminal  liability  for 
like  acts,  so  far  as  it  is  existent,  is  treated  in  the 
portions  of  the  title  which  are  devoted  to  con- 
spiracy as  a  crime. 

[§  89]  Carriers,  Railroads,  Street  Railroads. 
While  these  titles,  "Carriers,"  "Railroads,"  and 
"Street  Railroads,"  cannot  in  any  sense  be  classed 
as  exclusively  tort  titles,  they  contain  a  great 
amount  of  tort  law.  For  example,  all  the  cases 
of  actions  in  tort  against  carriers  for  neglect,  de- 
lay, or  loss  in  transportation  of  goods,  passengers, 
or  of  passengers'  effects  will  be  found  in  the  title 
' '  Carriers, ' '  while  in  ' '  Railroads ' '  will  be  found 
the  tort  actions  for  the  negligent  or  wrongful  oper- 
ation of  railroads,  including  actions  for  accidents 
at  highway  crossings  or  for  injuries  to  persons  on 
or  near  tracks,  and  liabilities  for  failure  to  fence, 
failure  to  provide  outlets  for  water,  failure  to  pro- 
vide cattle  guards,  for  killing  animals,  setting  fires, 
etc.  "Street  Railroads"  takes  analogous  cases 
:;:'owing  out  of  the  operation  of  street  railroads. 

[§  90]  Other  Particular  Torts.  Certain  titles 
devoted  to  other  particular  torts  are  so  listed  upon 
(he  Law  Chart  [See  post  page  44].  The  names  of 
these  titles  are  believed  to  be  sufficiently  self- 
explanatory,  for  example,  "False  Imprisonment," 
"Forcible  Entry  and  Detainer,"  "Libel  and 
Slander,"  "Malicious  Prosecution,"  "Rape," 
"Seduction,"  "Trespass,"  "Trover  and  Con- 
version." 

[§  91]  Torts  and  Crimes.  It  may  happen  that 
the  same  kind  of  an  act  may  constitute  a  wrong 
both  to  an  individual  and  to  society — may  be  both 
a  tort  and  a  crime.  A  good  illustration  of  this 
may  be  found  in  the  civil  and  the  criminal  liability 
for  an  assault  and  battery.  When  this  occurs,  the 
titles  dealing  with  the  particular  kind  of  wrong- 
ful act  must  contain  a  separate  discussion  of  the 
civil  and  criminal  liabilities;  among  such  titles 
may  be  mentioned  "Assault  and  Battery,"  "Con- 
spiracy," "Extortion,"  "Forcible  Entry  and  De- 
tainer," "Libel  and  Slander,"  "Nuisances," 
' '  Rape, "  and  "  Seduction. "  "  Fraud  "  and  "  False 
Pretenses"  are  treated  in  separate  titles,  although 
there  is  an  underlying  similarity  in  the  elements 
of  the  tort  and  of  the  crime.  "Fraud,"  It  should 
be  noted,  however,  contains  some  discussion  of  a 
few  statutory  criminal  frauds  not  constituting 
"False  Pretenses."  . 
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FORMULATION   OF   LAW   QUESTIONS  AND 
LOOKING  THEM  UP 

[$  92]    Substantive  or  Adjective  Law.  When 

you  have  analyzed  the  law  question  confronting 
you  into  its  simplest  parts,  that  is,  when  you  have 
fixed  on  the  ultimate  question  to  be  looked  up 
(see  Lecture  No.  5,  §  78),  it  is  useful  next  to 
inquire  whether  that  question  relates  to  the  branch 
of  the  law  which  creates  the  right  or  obligation 
involved  or  whether  it  relates  to  the  branch  of  the 
law  which  provides  the  method  of  enforcing  or  pro- 
tecting the  right  or  obligation.  In  other  words,  the 
next  step  is  to  fix  on  whether  the  question  is  one 
of  substantive  law  or  is  one  of  procedure  or  adjec- 
tive law. 

[§  93]    Necessity    for    Observing  Distinction. 

Apart  from  the  necessity  in  all  legal  research  work 
of  clear  definition  in  the  searcher's  mind  of  the 
exact  point  he  is  looking  for,  two  very  cogent 
reasons  may  be  given  for  a  determination  of 
whether  a  particular  question  is  one  of  adjective 
or  of  substantive  law.  The  first  is  a  purely  prac- 
tical one.  Substantive  law  and  adjective  law  are 
separately  discussed  in  most  legal  reference  works, 
and,  while  questions  of  substantive  law  and  of 
adjective  law  bearing  upon  the  same  subject  matter 
may  both  be  found  in  the  one  title  treating  of  such 
subject  matter,  they  are  separated  within  the  title, 
the  adjective  law,  when  the  amount  of  matter  will 
justify  it,  being  placed  under  such  subheadings  as 
"Remedies,"  "Procedure,"  "Actions,"  "Evi- 
dence," "Pleading,"  "Trial,"  etc.,  following  the 
part  of  the  title  in  which  the  substantive  law  is 
stated.  For  this  reason,  for  the  sake  of  facility 
and  quickness  of  access  to  the  law,  the  searcher 
must  know  the  character  of  the  question  he  is 
looking  up.  The  second  reason  concerns  accurate 
analysis  of  the  question  itself,  as  will  be  seen 
from  the  following  paragraphs. 

[§  94]  Avoidance  of  Double  or  Mixed  Questions. 
Many  questions  which  at  first  glance  appear  to  be 
questions  of  adjective  law  are  in  fact  mixed  ques- 
tions of  adjective  and  substantive  law,  the  adjec- 
tive part  being  very  subordinate.  Suppose  that,  in 
an  action  for  rent,  the  tenant  being  in  undisturbed 
possession  under  his  landlord,  the  defendant  at- 
tempts to  introduce  evidence  as  to  the  existence 
of  an  outstanding  title  to  the  demised  premises 
in  a  third  person,  and  the  evidence  is  objected  to, 
the  first  impulse  is  to  look  such  a  question  up  as 
one  of  procedure :  ' '  What  evidence  is  admissible 
in  an  action  for  rent?"  But  in  fact  the  only 
evidence  question  involved  is  purely  elementary. 
Broadly,  it  may  be  stated  with  sufficient  accuracy 
for  this  discussion :  ' '  Must  evidence  offered  by 
defendant  as  to  matters  relied  on  as  a  defense 
tend  to  establish  facts  which,  if  established,  would 
constitute  a  defense?"  No  lawyer  would  need  to 
look  up  law  or  cite  authorities  on  such  a  question. 
The  real  question  is  one  of  substantive  law:  "May 
a  tenant  in  possession  under  his  landlord  dispute 
his  landlord's  title?"  and  should  be  looked  up  as 
a  question  of  substantive  law. 

[§  95]  Illustration  of  Mixed  Question  as  to 
Damages.  Another  illustration  of  a  question  which 
at  first  might  appear  to  be  a  simple  question  of 
evidence,  which  in  fact  is  a  compound  question  of 
substantive  and  adjective  law,  may  be  given.  Sup- 
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pose  that  in  an  action  for  damages  for  personal 
injuries,  plaintiff  offers  evidence  to  show  that  he 
suffered  from  mental  shock  or  fright,  but  he  has 
not,  shown  or  offered  to  show  that  he  has  received 
any  physical  injury,  and  the  admission  of  the  evi- 
dence offered  is  objected  to.  Now  this  question 
comes  up  as  though  it  were  one  of  adjective  law, 
that  is,  in  this  case,  a  question  of  admissibility  of 
evidence.  It  does  contain  a  question  as  to  admissi- 
bility of  evidence,  but  that  question  is  of  the  most 
elementary  character.  For  the  purpose  of  this  illus- 
tration, we  may  frame  it  accurately  enough  thus : 
"Must  evidence,  to  be  primarily  admissible  in  be- 
half of  plaintiff,  be  such  as  tends  to  establish  his 
right  of  recovery?"  Or  more  broadly  even:  "Must 
evidence  be  material  and  relevant?"  No  lawyer 
would  think  of  looking  up  or  citing  authorities  to 
a  court  on  these  questions.  But,  although  the  ad- 
jective law  question  is  elementary,  there  is  present 
a  question  which  is  not  so  elementary  and  bears 
squarely  upon  the  plaintiff's  cause  of  action.  It 
is :  "  May  damages  for  mental  anguish  be  recovered 
in  the  absence  of  physical  injury?"  If  they  may, 
of  course  the  evidence,  if  otherwise  competent, 
may  come  in;  otherwise  it  must  be  excluded. 
Hence,  this  question  which  is  one  of  substantive 
law  is  the  controlling  question  to  be  looked  up  and 
the  answer  will  be  found  in  that  portion  of  a  trea- 
tise on  "Damages"  devoted  to  the  substantive  law 
thereof.  (Damages,  17  C.  J.  §  ,152.)  It  may  be 
observed,  in  passing,  that,  while  the  law  relating 
to  damages  is  as  an  entirety  usually  and  properly 
classed  as  adjective  law,  it  in  reality  possesses 
attributes  both  of  substantive  and  of  adjective  law. 
It  divides  very  clearly  within  itself  into  adjec- 
tive and  substantive  parts  and  for  practical  pur- 
poses is  better  so  considered.  For  this  reason, 
matters  as  to  damages  peculiar  to  particular  titles 
in  Corpus  Juris-Cyc  are  often  treated  as  neither 
a  part  of  the  substantive  nor  a  part  of  the  adjec- 
tive law  but  as  coordinate  with  both. 

[§  96]  Burden  of  Proof  Usually  Question  of 
Substantive  Law.  Many  questions  framed  as  ques- 
tions of  burden  of  proof  and  hence  suggesting  in- 
vestigation of  portions  of  titles  devoted  to  evidence 
are  really  nothing  more  than  questions  as  to  what 
are  essentials  of  the  particular  cause  of  action  or 
defense.  In  such  a  case,  the  major  premise  may 
be:  "Plaintiff  has  the  burden  of  proof  as  to  the 
essentials  of  his  cause  of  action;"  and  the  minor 
premise:  "This  matter  is  essential  to  plaintiff's 
cause  of  action."  It  is  clear  that  the  truth  of  the 
minor  premise  presents  the  real  question  which  is 
one  of  substantive  law. 

[§97]  Sufficiency  of  Evidence.  Questions  as  to 
whether  certain  evidence  is  sufficient  to  justify  a 
recovery  are  ordinarily  not  questions  of  evidence 
at  all,  having  nothing  to  do  with  the  manner  of 
proof,  but  are  purely  questions  of  what  are  the 
essentials  which  must  exist,  and,  of  course,  shown 
to  exist,  in  order  that  plaintiff  may  succeed  in  his 
action.  These  are  questions  of  substantive. law  and 
should  be  looked  up  as  such.  On  the  other  hand, 
questions  as  to  the  weight  to  be  given  testimony 
of  interested  and  disinterested  witnesses,  the  ques- 
tion of  how  far  the  number  of  witnesses  on  each 
side  is  to  be  taken  into  consideration  in  deciding 
on  the  preponderance  of  the  proof,  and  other  ques- 
tions of  this  kind  are  purely  adjective. 

Sometimes,  also,  the  question-  is  not  whether  the 
evidence  is  such  as  to  show  the  existence  of  a  cause 
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of  action,  but  is  as  to  whether  the  evidence  is  such 
as  to  justify  the  award  of  a  particular  kind  of 
relief.    In  this  case  the  question  is  adjective. 

[§  98]    Instructions  to  Jury.    The  instruction 
or  charge  to  the  jury,  of  necessity,  present  mans 
mixed  questions  of  substantive  and  adjective  law. 
All  questions  as  to  the  form  of  the  instructions, 
the  manner  in  which  they  shall  be  given,  the  mode 
of  objection,  the  necessity  and  manner  of  request 
ing  instructions,  etc.,  are,  of  course,  matters  of  ad 
jective  law,  while  all  questions  as  to  wind  her  the 
law  of  the  case  is  correctly  stated  in  the  charge 
are  as  clearly  questions  of  substantive  law. 

Questions  of  adjective  law  should  be  looked  up  in 
the  general  titles — in  "Trial"  when  they  arise  in 
civil  actions,  and  in  "Criminal  Law"  in  that  part 
of  the  title  devoted  to  Trial  when  they  arise  in 
criminal  cases, — except  when  they  are  questions 
which  are  not  general  in  their  nature  but  relate  to 
some  particular  kind  or  purpose  of  civil  action  or 
prosecution  for- some  particular  crime,  in  which 
case  they  will  be  found  in  the  parts  of  the  appro- 
priate particular  titles  treating  of  procedure. 

Questions  of  substantive  law  should  never  be 
looked  up  in  titles  relating  solely  to  procedure  nor 
in  the  parts  of  particular  titles  devoted  to  proce- 
dure. For  example,  suppose  that,  in  an  action  for 
damages  for  an  assault  and  battery,  the  court  gives 
a  requested  instruction  that,  "If  you  find  from 
the  evidence  that  plaintiff  was  the  aggressor  and 
that  defendant  employed  only  such  reasonable  force 
as  a  reasonable  person  under  the  circumstances 
would  employ  as  necessary  to  protect  himself  from 
bodily  harm,  then  you  will  find  for  the  defendant," 
the  propriety  of  such  an  instruction  depends  on 
whether  it  states  a  correct  rule  of  law,  and  the  cor- 
rectness of  the  rule  of  law  is  discussed  in  Assault 
and  Battery,  5  C.  J.  §  31  et  seq,  in  the  portion 
of  the  title  devoted  to  the  substantive  law.  But 
on  the  other  hand,  the  question  as  to  the  rights  of 
the  parties  to  have  given  correct  instructions  on 
the  law  of  self-defense,  and  the  propriety  of  giving 
such  instructions  as  dependent  on  the  state  of  the 
pleadings  and  of  the  evidence,  or  upon  other  in- 
structions given,  will  be  found  in  the  procedural 
portion  of  the  title  in  §  143. 

[§99]  Instructions  Presenting  Both  Substantive 
and  Adjective  Questions.  The  same  instruction  may 
at  times  be  open  to  an  objection  upon  adjective 
grounds  and  upon  substantive  grounds.  For  exam- 
ple, in  a  jurisdiction  where  an  Employers'  Liability 
Act  has  eliminated  the  defense  of  assumed  risk  in 
actions  by  servants  against  employers  for  injuries 
due  to  the  alleged  negligence  of  the  employer,  an 
instruction  in  an  action  for  an  injury  to  a  servant 
that,  "If  in  this  case  you  should  find  that  the 
defendant  had  not  violated  any  statute  relative  to 
its  machinery,  then  I  instruct  you  that,  if  a  servant 
voluntarily  continues,  however,  without  complaint 
or  objection,  after  knowledge  or  notice  of  existing 
risks  under  conditions  by  which  he  is  chargeable 
with  an  appreciation  of  the  danger,  and  where  ordi- 
nary prudence  would  require  of  him  a  different 
course,  he  is  held  also  to  take  upon  himself  the 
responsibility  entailed  by  the  risk  he  continues  to 
incur,"  may  be  objected  to  on  substantive  grounds 
in  that  it  erroneously  directs  consideration  of  the 
eliminated  defense  of  assumed  risk,  or  upon  adjec- 
tive grounds  in  that  it  submits  a  question  of  law 
to  the  jury  by  failing  to  state  the  obligations  put 
upon  the  employer  by  statute. 
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t$  100]  Several  Objections  to  Single  Instruc- 
tion. It  is  obvious  that  a  single  instruction  may  be 
subject  to  several  objections  which  may  be  all  or 
in  part  as  to  substantive  law  or  as  to  adjective  law. 
For  example,  in  an  action  against  a  carrier  for  dam- 
ages alleged  to  have  been  done  to  a  passenger  in 
closing  the  door  of  the  car  upon  his  hand  and  in- 
juring his  fingers,  a  defense  of  contributory  negli- 
gence, in  that  plaintiff  stood  on  the  platform  of  one 
of  the  cars  with  his  back  against  the  end  of  the  car 
and  his  fingers  in  the  jamb  of  the  door,  was  inter- 
posed. Defendant  requested  an  instruction  that, 
"If  the  jury  believe  from  the  evidence  that  the 
plaintiff  inadvertently  dropped  his  hand  in  the  jamb 
of  the  door  and  was  injured  thereby,  then  the  plain- 
tiff was  guilty  of  contributory  negligence  and  can- 


not recover. ' '  This  was  properly  objected  to  on  the 
ground  that  the  court  could  not  say  as  a  matter 
of  law  that  the  acts  stated  constituted  contribu- 
tory negligence,  and  also  on  the  ground  that  it 
was  not  covered  by  the  plea  of  contributory 
negligence. 

[§  101]  Framing  Instructions.  It  is  seldom  that 
a  form  for  an  instruction  which  has  been  approved 
in  one  case  will  precisely  fit  another.  For  this  rea- 
son, it  is  safer  as  a  rule  to  frame  instructions  to 
fit  the  case  in  hand  having  resort  to  the  statements 
of  substantive  law  in  the  various  titles  for  correct 
statements  of  the  rules  of  law,  and  to  "Trial"  or 
"Criminal  Law"  or  particular  titles  (see  section 
98  supra)  for  the  rules  as  to  formation  of  requests, 
etc. 
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[§  102]  Procedure.  It  is  only  a  part  of  the 
lawyer's  duty  to  know  his  clients'  rights.  He  must 
also  know  how  to  protect  and  secure  them. 

[§  103]  Adjective  Law.  Until  now  we  have, 
with  the  exception  of  some  of  the  titles  considered 
in  Lecture  No.  2,  been  discussing  titles  and  groups 
of  titles  which  deal  primarily  with  substantive  law, 
such  consideration  of  the  adjective  law  as  they  con- 
tain being  confined  to  questions  which  are  peculiar 
to  the  enforcement  of  the  particular  substantive 
rights  which  they  discuss.  We  did,  however,  in 
discussing  the  grand  division  CRIMES,  have  some- 
thing to  say  of  criminal  procedure  as  well  as  of 
the  substantive  law  of  crimes.  We  now  come  to  a 
consideration  of  grand  division  VI.  as  shown  on  the 
Law  Chart,  REMEDIES  [See  post  page  45]. 

[§  104]  The  Grand  Division  REMEDIES.  The 
titles  in  the  grand  division  REMEDIES  are  numer- 
ous, but  it  will  be  quickly  seen  that,  for  each  step 
which  the  lawyer  must  take  in  securing  redress  for 
his  client  in  a  civil  action  or  proceeding,  there  is  a 
corresponding  title.  For  example,  he  may  determine 
what  form  of  action  or  proceeding  he  will  employ 
by  a  consultation  of  the  title  devoted  to  the  particu- 
lar form  of  action  or  proceeding  which  he  has  in 
mind.  He  will  settle  questions  as  to  jurisdiction 
and  as  to  the  powers  of  particular  courts  by  refer- 
ence to  the  titles  "Courts,"  "Federal  Courts," 
"Justices  of  the  Peace."  He  will  learn  whether  he 
may  proceed  in  equity  by  a  reference  to  the  title 
"Equity"  and  the  titles  devoted  to  particular  forms 
of  equitable  relief,  such  as  "Injunctions,"  "Spe- 
cific Performance,"  "Cancellation  of  Instruments," 
etc.  He  will  learn  how  to  get  the  defendant  into 
court,  how  to  plead,  anS  whom  to  make  parties 
from  the  titles  "Process,"  "Pleading,"  arid  "Par- 
ties." He  will  learn  whether  he  can  stay  in  court 
from  such  titles  as  "Abatement  and  Revival"  and 
"Dismissal  and  Nonsuit."  He  will  learn  whether 
his  action  is  in  time  from  "Limitations  of  Actions.'' 
He  will  learn  whether  he  can  be  made  to  come  to 
trial  or  can  force  his  opponent  to  trial  from  "Con- 
tinuances." He  will  be  able  to  settle  questions  as 
to  the  selection  and  impaneling  of  the  jury  from 
"Juries."  The  conduct  of  the  trial  itself  forms 
the  subject  of  the  title  "Trial."  His  means  and 
methods  of  proof  are  taken  up  in  "Evidence," 
"Witnesses,"  "Depositions,"  and  "Discovery." 
After  trial  comes  the  making  or  meeting  of  a  mo- 
tion for  a  new  trial  which  is  treated  in  "New 
Trial."  Then  he  will  find  titles  devoted  to  the 
judgment  ("Judgments")  and  the  enforcement  of 


the  judgment  or  order  ("Executions,"  "Judicial 
Sales,"  and  "Contempt").  Methods  of  securing 
a  review  in  the  court  in  which  the  proceeding  is 
had  are  taken  up  in  "Review,"  while  review  in 
higher  courts  is  treated  in  "Appeal  and  Error"  and 
"Certiorari."  Questions  as  to  damages  are  in 
"Damages,"  and  the  right  to,  and  the  items  of, 
costs  in  "Costs." 

This  enumeration  will  serve  to  give  a  working 
idea  of  the  scope  and  importance  of  the  titles  in 
the  REMEDIES  grand  division,  although  it  by  no 
means  mentions  them  all  and  attempts  nothing  but 
the  most  general  indication  of  the  contents  of  those 
which  it  does  mention.  In  the  following  paragraphs 
a  more  detailed  consideration  will  be  given  to  some 
of  them.  ■ 

[§  105]  Actions.  The  title  in  which  are  consid- 
ered the  nature  and  elements  of  a  cause  of  action, 
and  the  general  questions  as  to  the  nature  and  form 
of  the  remedy  by  action,  is  "Actions."  Herein  will 
be  found  a  discussion  of  such  questions  as  "Dam- 
num absque  injuria ' '  and  ' '  Injuria  sine  damno ; ' ' 
also  such  questions  as  those  relating  to  the  waiver 
of  tort  and  action  on  contract  and  to  the  merger  of 
civil  and  criminal  liability  for  wrongs.  Likewise 
there  will  be  found  in  the  title  a  discussion  of  the 
exclusiveness  of  the  remedies  which  may  be  specifi- 
cally provided  by  statutes  applicable  to  particular 
circumstances.  In  this  title  also  the  different  com- 
mon-law forms  of  action  are  compared  and  distin- 
guished, and  the  effect  of  the  codes  and  practice  acts 
of  the  various  states  thereon  is  considered.  A  very 
important  chapter  is  devoted  to  questions  as  to  the 
right  to  join  distinct  causes  of  action.  Other  chap- 
ters relate  to  the  splitting,  to  the  consolidation,  and 
to  the  severance  of  actions.  Stay  of  proceedings 
because  of  the  pendency  of  another  action  is  also 
treated  in  this  title.  "Actions"  is  a  genera  I  title. 
By  consulting  the  Law  Chart,  under  the  grand  di- 
vision REMEDIES,  under  the  subheading  Particular 
Actions  and  Proceedings  [See  post  page  46],  and 
also  the  cross  references  given  in  volume  1  C.  J. 
at  page  20,  you  will  be  directed  to  numerous  titles, 
each  one  of  which  is  devoted  wholly  to  some  par- 
ticular form  of  action  or  relief. 

[§  106]  Abatement  and  Revival.  The  title 
"Abatement  and  Revival"  takes  up  many  very  in- 
teresting, and  sometimes  difficult,  questions  as  to 
the  putting  of  an  end  to  an  action  or  proceeding 
which  is  not  properly  in  court.  Perhaps  the  most 
important  chapter  is  that  devoted  to  the  effect  of 
the  death  of  a  party  upon  a  pending  action,  and 


30 


OF  LEGAL  RESEARCH 


to  the  abatement  or  survival  of  actions  or  proceed- 
ings or  causes  of  action,  and  to  the  revival  or  con- 
tinuance of  actions  or  proceedings.  Other  chapters 
are  devoted  to  other  matters  which  may  be  urged 
as  a  ground  for  abatement,  such  as  Objections  to 
Jurisdiction ;  Another  Action  Pending;  Defects  and 
Objections  as  to  Action  or  Proceeding  and  Par- 
ties; Transfer  or  Devolution  of  Title,  Right,  Inter- 
est, or  Liability.  The  final  chapter  is  devoted  to 
Presentation  and  Determination  of  Grounds  of 
Abatement  and  Waiver. 

[§  107]  Dismissal  and  Nonsuit.  This  title, 
"Dismissal  and  Nonsuit,"  includes  questions  of 
the  involuntary  or  voluntary  termination  of  a  civil 
action  before  final  adjudication.  It  does  not  include 
the  dismissal  of  an  appeal  or  writ  of  error  which  is 
taken  up  in  "Appeal  and  Error"  nor  nonsuit  be- 
cause of  failure  of  proof  (see  "Trial").  Neither 
does  it  contain  matters  which  relate  to  the  dismissal 
of  particular  writs  or  proceedings  and  are  treated 
in  the  titles  discussing  such  writs  or  proceedings. 

[§  108]  Trial.  Broadly  speaking,  the  title 
"Trial"  takes  up  the  proceedings  in  a  civil  action 
from  the  time  the  jury  is  impaneled  or  the  hearing 
entered  on  until  the  verdict  has  been  received  or  the 
findings  of  the  court  made  when  the  trial  is  by  the 
court.  It  also  takes  in  certain  preliminary  matters 
such  as  notices  of  trial,  dockets  and  calendars,  ap- 
pointment of  interpreters  and  stenographers,  etc. 
It  will  be  seen  that  the  matter  included  is  both  im- 
portant and  interesting.  Here  will  be  found  such 
questions  as  those  relating  to  the  presence  of  the 
judge  and  his  conduct,  and  the  presence  and  conduct 
of  the  public,  questions  as  to  the  right  to  open  and 
close,  as  to  experiments  and  tests,  as  to  views  and 
inspections,  and  as  to  the  reception  of  evidence. 
Here  will  be  found  the  matters  relating  to  the  order 
o£  proof,  the  laying  of  a  foundation  for  particular 
evidence,  rebuttal  evidence,  number  of  witnesses, 
and  the  withdrawal  of  evidence;  also  objections, 
motions  to  strike  out,  and  exceptions  to  rulings  on 
motions  and  objections.  Argument  and  conduct  of 
counsel  forms  an  important  chapter  in  "Trial." 

[§  109]  Taking  Case  from  Jury;  Directing  Ver- 
dict. The  question  of  what  are  questions  of  law 
and  what  questions  of  fact  as  determining  the  ne- 
cessity or  propriety  of  submitting  such  questions  to 
the  jury  is  discussed  in  "Trial."  So,  also,  are 
questions  as  to  when  a  demurrer  to  the  evidence,  a 
motion  to  dismiss,  or  for  a  nonsuit  for  failure  of 
proof,  or  a  motion  for  a  directed  verdict — as  the 
particular  local  practice  may  be— may  be  sustained 
together  with  the  form  and  requisites  of  such  mo- 
tions, the  time  for  making  them,  and  the  procedure 
thereon. 

[$  110]  Instructions.  It  will  be  remembered 
that,  in  Lecture  No.  6,  §  98,  we  gave  some  atten- 
tion to  whether  questions  apparently  questions  as 
to  the  law  of  instructions  were  in  fact  questions 
of  adjective,  or  of  substantive,  law.  We  there 
stated  that  the  adjective  law  of  instructions  was 
treated  in  the  title  "Trial,"  and  it  affords  a  very 
important  chapter  in  that  title,  in  which  the  subject 
is  considered,  beginning  with  the  definition  of  in- 
structions and  continuing  through  to  questions  of 
exceptions  and  objections  to  the  giving  or  refusal 
of  instructions.  It  is  in  this  chapter  that  one  should 
look  for  the  answers  to  questions  as  to  the  language 
and  style  in  which  instructions  shall  be  drawn,  as 
to  the  necessity  of  certainty  and  particularity,  as  to 
the  necessity  that  instructions  apply  to  the  plead- 


ings and  the  evidence,  as  to  the  effect  of  ignoring 
or  excluding  issues  or  theories,  as  to  instruction! 
which  are  objectionable  as  charging  upon  the  weig  I 
of  the  evidence  or  influencing  the  jury  as  to  matters 
of  fact,  as  to  the  propriety  of  summing  up  evi- 
dence, as  to  the  right  to  assume  facts  or  to  instruct 
as  to  inferences  from  evidence.  So,  also,  there  will 
be  found  here  answers  to  questions  as  to  the  pro- 
priety of  comments  of  the  trial  judge  upon  the 
merits  of  the  cause  or  the  conduct  of  the  riarties, 
or  as  to  the  giving  of  undue  prominence  to  par- 
ticular matters,  or  as  to  the  repetition  of  chai 
of  the  same  kind,  or  as  to  charges  appealing  to  sym- 
pathy or  prejudice.  All  of  these  matters,  together 
with  other  matters  as  to  the  form  and  elements  of 
instructions,  will  be  found  in  "Trial."  Again,  still 
from  the  point  of  view  of  practice,  the  title 
"Trial"  takes  up  the  question  of  requests  for  in- 
structions, including  the  power  of  the  court  to 
instruct  without  request.  In  this  connection  are 
considered  questions  as  to  the  necessity  for,  the 
time  of  making,  the  form  and  requisites,  and  the 
allowance  or  refusal,  of  requests,  together  with  the 
modification  of  requested  instructions  and  the  giv- 
ing of  them  in  different  form. 

In  the  title  "Trial"  also  will  be  found  a  consid- 
eration of  the  so-called  cautionary  instructions  or 
the  instructions  which  do  not  strictly  relate  to  the 
substantive  law  involved  in  the  case  but  which  state 
the  rules  as  to  the  conduct  and  deliberation  of  the 
jury  and  inform  them  as  to  the  manner  in  which 
they  are  to  conduct  their  deliberations,  weigh  the 
evidence,  and  test  the  credibility  of  witnesses. 

The  discussion  of  cautionary  instructions  is  fol- 
lowed by  a  consideration  of  whether  instructions 
must  be  in  writing  and  as  to  what  is  a  sufficient 
writing,  as  to  formal  matters,  such  as  signing,  seal- 
ing, numbering,  and  notations,  and  as  to  the  way 
in  which  instructions  shall  be  given. 

A  further  important  discussion  in  this  title  re- 
lates to  the  construction  and  operation  of  instruc- 
tions, including  questions  as  to  whether  instructions 
are  to  be  construed  as  a  whole  and  as  to  whether 
errors  may  be  cured  by  the  withdrawal  or  correc- 
tion of  instructions. 

[§  111]  Conduct  and  Deliberation  of  Jury. 
While  the  questions  as  to  the  competency  of  jurors, 
the  manner  in  which  they  shall  be  selected  and 
chosen,  and  other  matters  up  to  the  time  at  which 
the  jury  is  sworn  are  treated  In  the  title  "Juries," 
all  questions  as  to  the  attendance,  custody,  conduct, 
and  deliberation  of  the  jury  from  the  time  of  their 
impaneling  and  oath  until  they  deliver  their  ver- 
dict and  are  discharged  will  be  found  in  "Trial." 
This  title  is  the  title  in  which  to  look  for  questions 
as  to  whether  the  jury  may  separate,  as  to  what  is 
the  effect  of  their  going  to  look  at  the  premises  in- 
volved without  permission  of  the  court,  as  to  the 
effect  of  the  misconduct  of  the  parties,  their  rela- 
tives or  friends,  or  of  counsel,  or  of  the  trial  judge, 
as  to  the  right  of  jurors  to  take  papers  or  articles 
to  the  jury  room,  as  to  whether  they  can  apply  their 
personal  knowledge  to  the  determination  of  the 
issue,  as  to  whether  they  can  make  experiments,  or 
as  to  whether  they  can  come  to  an  agreement  after 
leaving  the  verdict  to  chance.  Here,  also,  will  be 
found  the  questions  as  to  the  right  of  the  court 
to  give  the  jury  further  instructions,  as  to  the  ex- 
tent to  which  the  court  may  go  in  attempting  to 
coerce  the  jury  into  an  agreement,  as  to  the  right 
of  the  court  to  communicate  with  the  jury,  and  as 
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to  the  necessity  of  presence  of  counsel  at  such 
times. 

[§  112]    Verdicts  and  Special  Findings.  The 

title  "Trial"  takes  up  all  questions  as  to  the  form 
and  sufficiency  of  the  verdict  in  civil  actions  and 
as  to  special  findings  and  interrogatories.  Here 
will  be  found  the  answers  to  questions  as  to  the 
preparation  and  formulation  of  the  verdict,  the 
form  and  language  in  which  it  shall  be  drawn,  the 
right  to  amend  it,  the  construction  and  operation 
which  shall  be  given  it,  the  way  in  which  it  shall 
be  rendered  to  the  court  and  received,  the  right 
to  poll  the  jury,  and  the  way  in  which  the  poll 
shall  be  taken.  So,  likewise,  the  title  "Trial"  con- 
tains the  answers  to  questions  as  to  the  right  to 
ask  special  findings,  what  questions  may  be  sub- 
mitted for  special  findings,  the  sufficiency  of  the 
answers  thereto,  their  construction  and  -  operation 
and  amendment. 

[§  113]  Trial  by  Court.  While  necessarily  the 
greater  number  of  the  cases  which  are  cited  in  the 
title  "Trial"  relate  to  the  trial  of  a  civil  action 
to  a  jury,  the  title  is  not  confined  to  trials  of  that 
nature,  but  considers  all  questions  arising  as  to 
trials  by  the  court  without  a  jury.  It  is  here  that 
findings  of  fact  and  conclusions  of  law  are  treated; 
also  questions  arising  upon  submission  of  causes  of 
action  upon  agreed  statements  of  facts  or  stipula- 
tions. Here,  also,  are  treated  questions  of  the  re- 
ception of  evidence  when  the  trial  is  by  the  court. 

[§  114]  New  Trial.  Since  a  motion  for  a  new 
trial  may  be  made  either  before  or  after  judgment 
has  been  entered,  the  particular  time  depending  upon 
the  practice  in  the  particular  jurisdiction,  the  title 
"New  Trial*'  will  be  the  one  which  next  receives 
our  consideration.  New  trials  in  criminal  cases, 
it  will  be  remembered  (see  Lecture  No.  2,  §  27), 
are  treated  in  the  title  "Criminal  Law."  The  title 
"New  Trial"  is  confined  to  the  procuring  of  new 
trials  in  the  same  court  after  the  issue  has  been 
found  or  verdict  rendered  by  the  jury.  This  title 
takes  up  the  nature  and  scope  of  the  remedy,  the 
proceedings  in  which  new  trials  may  be  had,  and  the 
state  of  the  proceedings  at  which  they  may  be 
granted.  Further,  it  contains  a  consideration  of 
the  grounds  for  new  trials,  the  proceedings  to  pro- 
cure them,  and  the  proceedings  at  a  new  trial  if 
granted.  It  also  takes  up  questions  of  statutory 
new  trials  as  of  right,  such  as  in  the  case  of  actions 
for  the  recovery  of  real  property. 

[§  115]  Judgments.  The  main  title  "Judg- 
ments" contains  a  description  of  the  various  kinds 
of  judgments,  such  as  judgments  by  confession, 
judgments  by  consent,  judgments  by  default,  judg- 
ments on  motions,  and  judgments  on  the  trial  of 
issues,  the  nature  and  record  of  such  judgments, 
the  amendment  and  correction  thereof,  and  pro- 
ceedings to  open  or  vacate  them.  A  very  important 
chapter  of  the  title  "Judgments"  is  devoted  to 
equitable  relief  against  judgments  which  is  ordi- 
narily obtained  through  the  means  of  an  injunction 
against  the  enforcement  of  the  judgment.  Other 
important  chapters  are  the  chapter  devoted  to  a 
discussion  of  the  right  to  attack  a  judgment  col- 
laterally, including  the  grounds  for  collateral  attack 
and  what  is  regarded  as  constituting  collateral 
attack,  the  chapter  relating  to  former  recovery  as  a 
merger  or  bar  of  other  causes  of  action  or  defenses, 
the  chapter  relating  to  the  matters  and  persons  con- 
cluded by  adjudications  together  with  the  conclu- 
siveness  of  judgments   in   particular   classes  of 


actions  or  proceedings,  and  the  chapter  relating  to 
,  the  lien  of  judgments  which  discusses  the  nature 
and  creation  of  a  judgment  lien,  the  time  at  which 
it  attaches,  the  property  or  interests  which  it 
affects,  its  duration,  suspension,  and  release,  and 
the  priority  existing  between  judgment  and  other 
liens.  Questions  relating  to  the  assignment  of  judg- 
ments, to  suspension,  enforcement,  and  revival  of 
judgments,  and  to  the  payment,  release,  and  dis- 
charge of  judgments,  including  the  right  of  set-off, 
form  the  subject  matter  of  other  separate  chapters. 
The  nature  and  form  of  actions  upon  judgments 
and  the  manner  in  which  a  formal  adjudication 
may  be  availed  of  as  an  estoppel  are  also  discussed 
in  separate  chapters  while  a  final  chapter  is  de- 
voted to  foreign  judgments.  In  this  latter  chapter 
are  treated  questions  both  as  to  the  judgments  of 
courts  of  other  states  of  the  United  States  and 
questions  as  to  judgments  rendered  by  courts  of 
foreign  nations,  the  treatments  being  kept  separate. 
An  important  part  of  this  chapter  is  the  discussion 
of  how  far  the  court  of  one  state  will  inquire  into 
the  jurisdiction  of  another  state  in  which  a  judg- 
ment sued  on  has  been  rendered. 

[§  116]  Appeal  and  Error.  Almost  every  case 
which  is  decided  by  a  court  of  appeal  contains  in 
it  some  question  of  appellate  practice.  This  ac- 
counts for  the  great  size  of  the  title  which  in  any 
work  attempting  to  cover  all  of  the  law  must  be 
devoted  to  "Appeal  and  Error."  It  will  be  well 
worth  the  time  spent  by  the  student  if  he  will  take 
down  volume  3  Corpus  Juris  and  will  read  through 
the  analysis  of  the  title  "Appeal  and  Error"  which 
begins  on  page  256.  In  no  other  way  can  he  so 
quickly  obtain  a  general  knowledge  of  the  many 
things  which  come  up  in  connection  with  the  re- 
view by  a  higher  court  of  the  decision  of  a  lower 
court  in  a  civil  case.  At  this  point  it  may  be  stated 
that  "Appeal  and  Error"  contains  no  questions  of 
the  review  of  criminal  cases,  those  being  taken  up 
in  the  title  "Criminal  Law"  as  explained  in  Lec- 
ture No.  2,  §  27.  Neither  does  it  take  up  ques- 
tions of  appeals  to  the  lower  courts  of  record  from 
judgments  of  the  justices  of  the  peace,  such  mat- 
ters being  considered  in  the  title  "Justices  of  the 
Peace."  While  in  the  limited  scope  of  this  lecture 
it  is  impossible  to  give  a  summary  of  the  contents 
of  "Appeal  and  Error"  which  would  be  even  mod- 
erately comprehensive,  the  attention  of  the  student 
may  be  called  particularly  to  certain  chapters,  such 
as  the  chapter  devoted  to  the  requisites  and  pro- 
ceedings for  the  transfer  of  the  cause  to  the  appel- 
late court,  which  includes  the  time  for  taking  and 
procuring  an  appeal,  the  application  for  and  allow- 
ance of  the  appeal,  the  bond  or  the  security,  notice 
of  appeal,  entry  or  docketing  of  the  appeal,  and 
appearance  in  the  appellate  court.  Other  chapters 
which  may  be  mentioned  particularly  are  that  which 
is  devoted  to  the  assignment  or  specification  of 
errors  or  grounds  of  appeal^  and  that  which  is  de- 
voted to  briefs,  which  takes  up  their  form  and 
requisites,  the  service  of  briefs,  their  filing,  and  the 
cure  of  defects  therein.  Finally  there  may  be  se- 
lected from  the  other  important  chapters  of  this 
title  that  chapter  which  relates  to  review ;  this  takes 
up  such  matters  as  the  scope  and  extent  of  review, 
the  review  of  interlocutory  and  collateral  proceed- 
ings, the  question  of  what  parties  may  allege  error, 
and  the  estoppel  of  parties  to  allege  errors,  ques- 
tions of  whether  the  appellate  court  may  try-  the 
case  de  novo  or  may  demand  additional  proofs, 
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questions  as  to  what  presumptions  exist  on  appeal 
which  affect  the  review,  questions  as  to  the  review 
of  matters  of  discretion  and  what  are  such  matters, 
questions  as  to  the  review  of  matters  of  fact  and 
questions  as  to  what  errors  are  prejudicial,  or  in 
other  words,  whether  harmless  or  not.  The  final 
paragraphs  of  this  chapter  are  devoted  to  a  consid- 
eration of  review  where  there  has  already  been  a 
review  upon  a  former  appeal,  the  question  of  how 
far  the  decision  upon  such  review  is  the  law  of 
the  case,  and  questions  of  review  on  cross  appeals, 
parties  concluded,  and  the  particular  questions 
concluded. 

[§  117]    Other  Titles  Relating  to  Procedure.  It 

is  impossible  here  to  go  further  into  details  as  to 
even  the  more  prominent  titles  relating  to  proce- 
dure. Fortunately  the  nomenclature  of  procedure 
is  well  established  and  the  searcher  thinking  of  his 
question  by  the  name  of  the  particular  step  involved 
will  ordinarily  have  no  difficulty  in  finding  the  ap- 
propriate title  treating  thereof. 

[§  118]  Particular  Remedies  and  Forms  of  Re- 
lief. The  searcher  in  this  connection  should  notice 
that  for  every  distinct  form  of  relief  or  distinct 
form  of  action  there  is  an  appropriate  title.  Thus 
each  one  of  the  common-law  writs  has  a  title  de- 
voted to  it,  as  has  each  particular  form  of  equitable 
relief,  and  each  common-law  action. 

[§  119]  In  Connection  with  Titles  Dealing  Prin- 
cipally with  Substantive  Law.  As  we  have  noted, 
whenever  the  practice  which  attends  the  enforce- 
ment of  any  particular  substantive  right  is  different 
from  that  attending  the  enforcement  of  civil, rights 


in  general,  that  practice  is  treated  in  connection 
with  the  discussion  of  the  substantive  right.  Pot 
this  reason  in  almost  all  of  the  titles  will  be  found 
chapters  relating  to  procedure  in  which  are  dis- 
cussed those  questions  of  pleading,  evidence,  trial, 
judgment,  review,  etc.,  which  are  differenl  from 
questions  of  pleading,  evidence,  trial,  judgment, 
review,  etc.,  generally,  because  of  the  fact  that  they 
relate  to  the  subject  matter  of  the  particular  title. 

PRACTICAL  BRIEFING- 
FORMULATION   OF   LAW   QUESTIONS  AND 
LOOKING  THEM  UP 

[§  120]  Accuracy  in  Employment  of  Legal 
Terms.  Accurate  formulation  of  questions  is  much 
aided  by  accuracy  in  the  use  of  legal  terms.  The 
student  should  accustom  himself  to  call  things  by 
their  right  names.  For  example,  he  should  not 
speak  of  a  set-off  when  he  means  a  counterclaim, 
he  should  not  speak  of  estoppel  unless  he  in  fact 
means  estoppel  and  not  waiver  or  some  combina- 
tion of  circumstances  falling  short  of  an  estoppel 
which  precludes  the  assertion  of  a  right,  he  should 
not  speak  of  an  interpleader  when  he  means  in- 
tervention, nor  should  he  speak  of  a  necessary  party 
when  he  means  a  proper  party.  When  the  student 
becomes  accustomed  to  use  terms  as  they  are  used 
by  careful  judges  and  lawyers  and  to  be  techni- 
cally correct  in  their  use,  he  will  find  that  he  will 
be  able  to  go  much  more  directly  to  the  authorities 
upon  the  points  which  he  has  under  investigation. 
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[$  121]  Manual  Labor.  Those  who  have  under- 
taken legal  research  work  are  aware  that,  notwith- 
standing it  is  primarily  intellectual  in  its  character, 
it  involves  a  certain  amount  of  manual  labor  in 
the  taking  down  and  leafing  over  of  the  volumes 
which  must  be  consulted.  The  answering  of  the 
practice  questions  based  on  these  lectures  involves 
physical  effort  upon  the  part  of  the  student  to  that 
extent.  Do  not  shrink  from  it;  the  exercise  will 
prove  beneficial. 

[§  122]  Government.  The  titles  in  the  grand 
division  GOVERNMENT  [See  Law  Chart  post 
pages  47,  48]  are  those  which  relate  to  those  ques- 
tions of  organized  society  with  which  the  lawyer 
has  to  deal  as  a  lawyer  rather  than  as  a  student 
of  politics  or  of  sociology. 

[§  123]  Constitutional  Law.  Questions  as  to  the 
fundamental  law  of  the  land  are  taken  up  in  the 
title  "Constitutional  Law."  In  this  title  we  find 
a  discussion  of  the  methods  of  establishing  and 
amending  a  constitution,  whether  state  or  federal; 
questions  as  to  the  construction,  operation,  and  en- 
forcement of  constitutional  provisions  including  the 
persons  entitled  to  raise  constitutional  questions 
and  the  effect  of  declaring  statutes  unconstitu- 
tional; questions  as  to  the  distribution  and  delega- 
tion of  governmental  powers  and  functions;  and 
questions  as  to  the  existence,  scope,  and  limitations 
of  the  police  power.  Other  chapter  headings  in  this 
title  which  will  be  recognized  at  once  as  indicating 
the  inclusion  of  matter  dealing  with  familiar  con- 
stitutional rights  and  guaranties,  are:  Personal, 
Civil,  and  Political  Rights;  Vested  Rights;  Obliga- 
tion of  Contracts;  Retrospective  and  Ex  Post  Facto 
Law9  and  Bills  of  Attainder;  Privileges  or  Immuni- 
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ties  and  Class  Legislation;  Equal  Protection  of  the 
Laws;  Due  Process  of  Law;  and  Remedies  for  In- 
juries. It  will  be  noted  that  there  is  no  chapter 
devoted  to  the  right  to  trial  by  jury  which  topic 
is  considered  in  "Juries,"  nor  to  privileges  from 
searches  and  seizures,  which  is  in  "  Searches  and 
Seizures."  So  also,  the  right  to  habeas  corpus  is 
considered  in  "Habeas  Corpus,"  the  qualifications 
for,  and  the  right  of,  suffrage  are  in  "Elections," 
and  matters  relating  to  interstate  commerce  in 
"Commerce."  "Eminent  Domain"  is  the  title 
wherein  is  considered  the  taking  of  property  for 
public  use  and  compensation  therefor. 

[§  124]  Statutes.  Questions  as  to  the  enactment 
of  written  laws  and  constitutional  requirements  as 
to  their  enactment  and  form,  such  as  to  their  en- 
titling or  as  to  their  general  or  special  character, 
will  be  found  treated  in  "Statutes."  This  title 
also  contains  a  consideration  of  the  rules  of  con- 
struction applicable  to  statutes  and  the  pleading 
and  evidence  of  statutes. 

[§  125]  Treaties.  The  title  "Treaties"  takes 
up  treaty  making  power,  the  binding  effect  of 
treaties,  and  the  making  and  termination  of  treaties 
generally.  Certain  specific  treaty  provisions  are 
taken  up  in  other  titles,  such  as  those  relating  to 
"Extradition"  and  "Public  Lands."  Treaties  and 
engagements  with  Indian  tribes  are  taken  up  in 
"Indians." 

[$  126]  Other  Sources  of  Law.  The  title  "Com- 
mon Law"  is  devoted  to  a  definition  of  the  title 
and  a  discussion  of  the  sources  of  the  American 
common  law,  the  extent  of  the  adoption  and  appli- 
cation of  the  common  law  and  evidence  and  pre- 
sumptions as  to  the  common  law. 

33 


PRINCIPLES  AND  PRACTICE 


"Customs  and  Usages"  takes  up  usages  which 
have  obtained  the  force  of  law  and  also  trade 
usages. 

"International  Law"  is  the  title  in  which  is 
considered  generally  the  existence  and  scope  of  a 
law  of  nations.  Several  other  titles  touch  more  or 
less  on  international  law.  Among  them  may  be 
mentioned  "Treaties,"  "Ambassadors  and  Con- 
suls," "Aliens,"  "Neutrality  Laws,"  "War," 
"Extradition." 

[§  127]  Political  Bodies  and  Divisions.  The 
title  "United  States"  contains  matters  relating  to 
the  government  of  the  United  States,  the  distribu- 
tion of  powers,  the  powers  and  duties  of  congress, 
the  president,  and  officers,  agents,  and  employees, 
property,  contracts,  and  fiscal  management  of  the 
United  States,  claims  by  and  against,  and  actions 
and  proceedings  by  and  against,  the  United  States. 
The  scope  of  the  title  "States"  conforms  to  that 
of  the  title  "United  States"  except  that  it  is  the 
state  government  which  is  under  consideration. 

Other  titles  relate  to  the  minor  governmental  sub- 
divisions, such  as  "Counties,"  "Towns,"  "Schools 
and  School  Districts,"  and  "Municipal  Corpora- 
tions." The  latter  is,  however,  worthy  of  more  ex- 
tended mention.  , 

[§128]  Municipal  Corporations.  The  constantly 
widening  field  of  municipal  activities  and  the  re- 
markable increase  in  the  city  dwelling  population 
in  the  United  States  during  the  last  few  decades 
have  caused  the  growth  of  a  correspondingly  more 
and  more  important  body  of  law  dealing  with  the 
government,  powers,  finances,  rights,  and  liabili- 
ties of  municipal  corporations.  Outside  of  such 
general  titles  as  "Appeal  and  Error,"  "Evidence," 
"Criminal  Law,"  and  "Corporations"  probably  no 
title  receives  a  greater  contribution  of  decisions 
yearly  from  the  courts.  From  this,  it  results  that 
a  very  refined  analysis  is  at  times  necessary  to  ren- 
der all  of  the  precedents  accessible,  but  a  brief 
consideration  of  the  chapter  headings  will  give 
ready  grasp  of  the  scope  of  the  matters  which  are 
included  within  the  title.  After  a  preliminary 
chapter  upon  Definition  and  Status  is  taken  up 
the  Creation,  Alteration,  Existence,  and  Dissolu- 
tion. In  this  chapter  are  considered  such  matters 
as  annexation  and  consolidation  of  territory,  the 
amendment,  repeal,  or  forfeiture  of  city  charters, 
the  power  to  create  a  municipal  corporation,  the 
classes  and  grades  of  corporations,  the  creation  of 
corporations  by  special  charter  or  under  general 
laws.  Attacks  upon  the  validity  of  incorporation 
and  effect  of  defective  incorporation  are  also 
treated  in  this  chapter.  Then  comes  a  chapter  de- 
voted to  the  Powers  and  Functions  of  the  Corpora- 
tion, this  being  a  general  chapter  taking  up  only 
generally  applicable  principles,  leaving  the  con- 
sideration of  several  of  the  more  important  powers 
and  functions  to  be  made  the  subject  of  later  chap- 
ters. This  chapter  on  powers  and  functions  is 
followed  by  one  on  the  Legislative  Control  of  cities 
including  their  property,  franchises,  improvements, 
contracts,  and  revenues.  The  Governing  Bodies  and 
Their  Proceedings  are  next  considered,  herein  being 
taken  up  such  matters  as  the  members,  meetings, 
and  deliberations  of  councils,  boards  of  aldermen, 
or  other  governing  bodies,  including  questions  as 
to  quorums,  voting,  tie  votes,  committees,  minutes, 
and  records. 

The  Ordinances,  Resolutions,  and  By-Laws  of  mu- 
nicipal corporations  form  the  subject  of  the  next 


chapter.  An  analogy  will  be  easily  noticed  between 
this  chapter  and  the  general  title  "Statutes."  This 
chapter  takes  up  the  acts  of  the  municipal  govern- 
ing body  in  much  the  same  way  as  the  title  "Stat- 
utes" takes  up  the  acts  of  the  legislatures  of  the 
states  or  of  the  United  States.  A  very  large  chap- 
ter follows  this  which  is  devoted  to  Officers,  Agents, 
and  Employees  and  Municipal  Departments.  In 
this  chapter  will  be  found  discussed  such  matters 
as  police  and  firemen,  and  other  departmental 
agents  and  employees  among  which  may  be  men- 
tioned the  agents  and  employees  of  the  depart- 
ments of  health,  streets  and  sewers,  water,  light, 
parks,  education,  etc.  It  is  in  this  chapter  that 
will  be  found  matters  relating  to  civil  service,  re- 
moval, compensation,  pensions,  etc.  We  now  come 
to  chapters  specifically  devoted  to  Property,  to  Con- 
tracts, to  Municipal  Expenses,  to  Police  Power  and 
Regulations  (including  violation  and  enforcement 
of  ordinances  and  regulations),  to  Streets,  Sewers, 
Public  Buildings  and  Places,  to  Public  Improve- 
ments (including  damages  and  assessments),  to 
Torts  (including  the  condition  and  use  of  sewers, 
streets,  sidewalks,  etc.,  and  actions  for  torts),  to 
Fiscal  Management  (including  bonds,  sinking  funds 
and  taxation),  to  Claims  against  Corporations,  to 
Actions,  and  to  Prosecutions. 

[§  129]  Local  Improvements.  The  title  "Mu- 
nicipal Corporations,"  as  has  been  noted,  takes  up 
many  questions  as  to  the  construction  of  what  are 
commonly  termed  "local  improvements,"  the  ex- 
pense of  which  is  ordinarily  defrayed  by  assessment 
upon  the  district  or  territory  specially  benefited. 
For  example,  in  "Municipal  Corporations"  are 
taken  up  the  questions  as  to  the  construction  of 
municipal  buildings,  sewers  and  drains,  parks,  the 
establishment  and  change  of  grade  of  streets,  the 
opening  thereof,  and  the  construction  of  sidewalks 
and  crosswalks.  Herein  will  be  found  a  discussion 
of  the  preliminary  proceedings,  ordinances,  or  reso- 
lutions, authorizing  such  improvements,  the  mak- 
ing, validity,  and  construction  of  contracts  there- 
for, the  appraisal  and  award  of  damages  to  property 
injured  and  the  assessments  for  benefits  and  spe- 
cial taxes,  together  with  the  enforcement  thereof. 

However,  local  improvements  are  not  necessarily 
constructed  by  cities,  but  are  oftentimes  constructed 
by  other  municipal  or  quasi  municipal  corporations 
which  are  considered  in  other  titles.  For  example, 
the  opening,  improvement,  and  maintenance  of  pubr 
lie  highways,  other  than  city  streets,  is  treated  of 
in  the  general  title  "Highways."  Likewise  mat- 
ters relating  to  the  drainage  and  reclamation  of 
swamp  and  marsh  lands  by  drains  established  by 
public  authority,  including  questions  as  to  the  estab- 
lishment, powers,  and  liabilities  of  drainage  dis- 
tricts, the  location  and  construction  of  drains  and 
assessments  and  special  taxes  therefor,  are  taken 
up  in  the  title  "Drains." 

The  title  ".Levees"  takes  up  the  almost  converse 
proposition  of  protecting  by  public  authority  land 
from  overflow  and  the  duties  and  functions  of  levee 
districts,  boards,  and  officers,  the  construction  of 
levees,  and  assessments  and  special  taxes. 

Other  titles,  which  have  to  do  in  some  way  with 
local  improvements  which  may  be  mentioned,  are 
the  titles  "Bridges,"  "Canals,"  "Ferries,"  and 
"Turnpikes  and  Toll  Roads." 

[§  130]  Officers.  The  basic  title  in  the  group  of 
titles  relating  to  public  officers  is,  as  its  name  im- 
plies, "Officers."    This  title  takes  up  all  general 
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questions  relating  to  the  appointment  to  public 
office  and  the  qualification  and  tenure  of  officers. 
It  also  takes  up  questions  as  to  de  facto  officers,  the 
title  to  office  and  the  rights,  powers,  duties,  and 
liabilities  of  officers  together  with  general  ques- 
tions as  to  official  bonds. 

Many  other  titles  have  to  do  with  particular  offi- 
cers. For  example,  titles  are  devoted  to  "Sheriffs 
and  Constables,"  "Coroners,"  "United  States 
Marshals,"  "Attorney-General,"  "District  and 
Prosecuting  Attorneys,"  "Court  Commissioners," 
"United  States  Commissioners,"  "Detectives," 
"Judges,"  "Justices  of  the  Peace,"  "Clerks  of 
Court,"  "Notaries,"  and  "Registers  of  Deeds." 
In  addition,  minor  county  officers  are  discussed  in 
"Counties"  and  city  officials,  as  has  been  already 
noted,  in  "Municipal  Corporations."  Matters  re- 
lating to  highway  officers  are  in  "Highways,"  and 
so  also  the  boards  and  officers  having  particularly 
to  do  with  levees,  drains,  etc.,  are  considered  in 
the  titles  specifically  devoted  to  such  improvements. 
Military  and  naval  officers  fall  within  the  scope 
of  "Army  and  Navy"  and  "Militia."  Officers  of 
private  corporations  are  considered  in  the  title 
"Corporations." 

The  conduct  of  elections  for  the  choice  of  public 
officers,  primary  elections,  nominating  conventions, 
ballots,  polling  of  votes,  qualifications  of  electors, 
determination  of  results,  and  contests  are  all  mat- 
ters falling  within  the  scope  of  the  title  "Elec- 
tions'." On  the  other  hand  proceedings  by  way  of 
quo  warranto  to  try  the  title  to  office  are  considered 
in  "Quo  Warranto."  Bribery  of  public  officers  is 
in  "Bribery,"  and  use  of  office  to  exact  illegal 
payments  is  in  "Extortion."  Finally,  the  use  of 
the  writ  of  mandamus  to  compel  the  performance 
of  official  acts  is  taken  up  in  "Mandamus." 

[§  131]  Justices  of  the  Peace.  Of  the  titles  re- 
lating to  particular  officers  "Justices  of  the  Peace" 
is  worthy  of  mention  for  its  peculiarly  inclusive 
character.  In  this  title  are  taken  up  all  questions 
as  to  the  appointment,  qualification,  and  tenure  of 
such  officers,  their  rights,  duties,  and  liabilities, 
their  civil  jurisdiction  and  authority,  all  questions 
of  procedure  in  civil  actions  peculiar  to  the  prac- 
tice before  justices  of  the  peace,  even  though  there 
are  particular  titles  devoted  to  such  questions  of 
procedure  as  arising  in  courts  of  record,  for  exam- 
ple, questions  as  to  venue,  process,  appearance, 
provisional  remedies  (such  as  arrest  and  bail,  at- 
tachment and  garnishment),  pleading,  trial,  judg- 
ment, execution,  appeal  and  error,  certiorari,  in- 
cluding trial  de  novo  on  appeal. 

Criminal  proceedings  before  a  justice  of  the  peace 
as  a  committing  magistrate  or  summary  trials  of 
minor  offenses  before  justices  are,  however,  not 
treated  in  "Justices  of  the  Peace"  but  are  consid- 
ered in  the  title  "Criminal  Law." 

Some  other  functions  of  justices  of  the  peace  are 
also  taken  up  in  particular  titles  as  where  the 
question  is  as  to  the  authority  to  administer  an 
oath  (see  "Oaths"),  to  take  depositions  (see 
"Depositions")  or  acknowledgments  (see  "Ac- 
knowledgments") or  affidavits  (see  "Affidavits"). 
In  "Marriage"  the  authority  of  a  justice  of  the 
peace  to  perform  a  marriage  ceremony  is  considered. 

[§  132]  Revenue.  The  most  important  titles  de- 
voted to  revenue  are  "Taxation,"  "Internal  Reve- 
nue," and  "Customs  Duties."  The  most  general 
of  these  titles  is  "Taxation"  which  takes  up  the 
nature  and  extent  of  the  taxing  power  in  general, 


together  with  the  constitutional  requirements  and 
restrictions  relating  thereto,  the  liability  of  per- 
sons and  property  to  taxation  and  the  place-  at 
which  such  persons  shall  be  taxed,  it  further  takes 
up  the  questions  of  levy  and  assessment  of  taxa- 
tion, the  Hen,  and  enforcement  of  taxes,  tax  sales, 
deeds  and  titles  generally,  and  the  disposition  of 
taxes  when  collected.  It  also  takes  up  question-, 
arising  as  to  legacy  and  inheritance  taxes,  other 
than  those  imposed  by  the  United  Stales  govern- 
ment, and  taxes  upon  stock  transfers. 

The  title  "Internal  Revenue"  takes  up  all  ques- 
tions as  to  taxes  imposed  by  congress  with  the  ex- 
ception of  duties  on  exports  and  imports,  as  for 
example,  questions  arising  with  reference  to  the 
federal  income  tax,  to  various  federal  stamp  taxes, 
and  taxes  on  specific  articles,  such  as  tobacco, 
liquors,  etc.  It  also  takes  up  the  powers  and  duties 
of  internal  revenue  officers  and  agents. 

"Customs  Duties"  is  the  title  which  discusses 
taxes  upon  imports  and  exports  imposed  by  con- 
gress and  questions  arising  with  reference  to  such 
taxes. 

The  titles  mentioned  in  the  preceding  paragraphs 
are  the  most  general  titles  relating  to  revenue. 
However,  much  of  the  law  relates  to  taxes  imposed 
by  local  authority,  such  as  cities,  towns,  school  dis- 
tricts, etc.  These  questions  are  treated  in  the  par- 
ticular titles  relating  thereto,  such  as  "Municipal 
Corporations,"  "Towns,"  and  "Schools  and  School 
Districts."  It  must  also  be  remembered  that,  as 
has  been  stated  in  an  earlier  paragraph  relating  to 
local  improvements,  assessments  for  local  improve- 
ments are  treated  in  connection  with  the  title  re- 
lating to  the  particular  kind  of  improvement  or  the 
particular  governmental  agency  responsible  therefor. 

[§  133]  Abbreviations.  It  may  sometimes  hap- 
pen that  a  student  or  lawyer  engaged  in  legal  re- 
search work  may  meet  with  an  abbreviation  of  the 
name  of  a  reporter  or  text  book  which  is  not  famil- 
iar to  him  or  as  to  the  meaning  of  which  he  is 
doubtful.  A  ready  solution  of  any  problem  of  this 
character  arising  in  the  course  of  a  search  may  be 
had  by  consulting  the  table  of  abbreviations  con- 
tained in  volume  1  Corpus  Juris  page  xvii. 

[§  134]  Recapitulation.  In  closing  this  series  of 
lectures  upon  elementary  principles  of  legal  re- 
search it  may  be  well  to  restate  certain  of  the  most 
important  matters  to  be  kept  in  mind  by  one  look- 
ing up  a  point  of  law. 

1.  Always  formulate  the  specific  proposition 
which  you  wish  to  look  up  clearly  in  your  mind  be- 
fore beginning  your  search.  Reduce  your  proposi- 
tion, if  possible  to  a  legal  syllogism  and  make  sure 
of  your  premises  first.  Always  look  up  ultimate 
questions.  If  in  formulating  the  ultimate  question 
you  find  that  you  must  decide  preliminary  ques- 
tions, look  them  up  before  going  further.  It  may 
be  remarked  that,  in  the  opinion  of  the  writei",  by 
far  the  greatest  amount  of  difficulty  experienced 
in  looking  up  the  law  comes  from  attempts  to  look 
up  what  in  fact  constitutes  two  or  more  questions 
as  a  single  question. 

2.  After  having  decided  upon  the  ultimate  ques- 
tion, consider  it  with  reference  to  whether  it  relates 
primarily  to  persons,  property,  contracts,  torts, 
crimes,  procedure,  or  government,  these  being  the 
groups  into  which  legal  concepts  may  be  roughly 
separated  and  constituting  the  grand  divisions  with 
which  the  well  established  titles  employed  in  legal 
compilations  are  associated. 
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3.  Having  determined  the  grand  division  to  which 
the  legal  concept  relates,  examine  the  Law  Chart 
[post  pages  38-49]  and  see  what  title  appears 
thereon  under  the  grand  division  which  seems  most 
pertinent  to  the  question  which  you  have  formu- 
lated. 

4.  After  having  determined  the  title,  verify  your 
decision,  upon  taking  down  the  hook  containing  the 
title  by  a  sufficient  examination  of  the  cross  refer- 
ences given  at  the  head  of  the  title  to  determine 
that  the  matter  of  which  you  are  in  search  is  not 
treated  elsewhere.  In  other  words;  guard  yourself 
against  error  in  all  cases  in  which  you  are  not  posi- 
tive that  you  have  chosen  the  right  title. 

5.  If  you  have  not  already  familiarized  yourself 
with  the  construction  of  the  analysis  of  the  title 
which  you  are  examining,  look  over  the  names  of 
the  main  subdivisions  of  the  analysis  before  settling 
down  upon  an  examination  of  any  one  of  them  for 
the  specific  point,  this  step  being  one,  of  course, 
which  you  may  dispense  with  if  a  subdivision  head 
is  so  apt  that  you  are  convinced  that  the  matter 
which  you  are  searching  for  can  be  in  no  other 
subdivision. 

f 

These  legal  problems  are  for  practice  work  in  illustrating  the  use  and  value  of  the  Law  Chart. 

LEGAL  PROBLEMS 

1 


Case  A  person  of  considerable  wealth  has  been  adjudged  an  habitual  drunkard.  After 

stated  such  adjudication  he  enters  into  a  contract  to  buy  a  yacht  but  breaches  the  contract. 

Law  Are  the  contracts  of  a  person  adjudged  an  habitual  drunkard  valid? 

question 

2 

Case  "  A  person  cutting  timber  from  his  land  by  mistake  cuts  timber  from  land  of  another 
stated  and  mixes  all  of  the  trees  together. 

Law  Does  confusion  of  goods  through  honest  mistake  divest  person  making  mistake  of  his 

question        title  to  his  portion  ? 

3 

Case  A  policeman  arrested  a  tramp  for  vagrancy  and  after  the  arrest  he  learned  that  a 

stated  reward  had  been  offered  for  the  tramp 's  arrest  for  the  commission  of  burglary  else- 

where. 

Law  Does  performance  of  service  for  which  a  reward  is  offered  without  knowledge  of  the 

question       offer  entitle  the  person  performing  the  service  to  the  reward? 

4 

Case  In  an  action  for  setting  fire  to  plaintiff's  haystack  defendant  sets  up  defense  that 

stated  plaintiff's  loss  is  covered  by  insurance. 

Law  Does  the  fact  that  property  burned  is  covered  by  insurance  relieve  person  setting 

question        fire  from  liability? 

5 

Case  A  public  officer  required  the  payment  of  a  fee  not  allowed  by  law  for  performing 

stated  a  service  he  was  bound  by  law  to  perform. 

Law  Does  demanding  a  fee  not  allowed  by  law  by  a  public  officer  constitute  extortion? 

question 

6 

Case  The  legislature  of  a  state  because  of  increasing  population  in  a  county  divided  the 

stated  county  and  made  two  counties  out  of  it. 

Law  Has  a  legislature  the  power  to  divide  a  county  and  create  two  new  counties? 


question 

See  how  quickly  you  can  locate  the  most  specific  titles  for  above  problems  by 

the  use  of  the  Law  Chart. 
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6.  After  having  examined  the  specific  place  in 
the  title  where  you  think  your  question  should  be 
answered,  if  your  search  is  unsatisfactory,  look 
about  you  at  that  place  for  what  we  have  described 
as  internal  cross  references,  which  may  set  you 
upon  the  track  of  collateral  matter  which  is  helpful 
or  may  set  you  right  as  to  the  exact  character  of 
the  question  which  you  are  looking  up. 

7.  After  having  completed  your  search  in  the 
original  volumes  of  the  publication  which  you  are 
examining  continue  it  through  the  supplemental 
volumes,  if  any,  of  such  publication,  or  in  other 
words,  run  it  down  to  date,  by  use  of  the  con- 
tinuances of  the  publication,  if  there  are  any.  For 
example,  in  the  use  of  Corpus  Juris,  never  cease 
your  search  until  you  have  also  examined  the  An- 
nual Annotations,  as  is  explained  to  you  in  Lec- 
ture No.  3  paragraph  47. 

8.  Finally,  bear  in  mind  that  practice  is  the  only 
method  by  which  facility  may  be  acquired,  and  that 
the  rewards  of  practice  are  just  as  certain  and  sat- 
isfying in  legal  research  as  they  are  in  any  other 
branch  of  endeavor. 


The  Law  Chart 


A  Practical  Working  Index  of  the  Standard  Law 
Titles  Under  the  Seven  Grand  Divisions: 

I  PERSONS      -      -     PAGE  39 
II  PROPERTY        -     PAGE  43 

III  CONTRACTS   -   page  41 

IV  TORTS     -     -     -    PAGE  44 
V  CRIMES      -    -   page  49 

VI  REMEDIES      -    page  45 
VII  GOVERNMENT  page  47 


DIRECTIONS 

FIRST:  Select  the  Grand  Division  that  Covers  Your  Question. 
SECOND:  Select  its  Pertinent  Subhead. 

THIRD:  Under  the  Subhead  Select  the  Most  Specific  Title. 


This  Index  Gives  Speed  and  Certainty 
in  Choosing  the  Most  Pertinent  Title 


All  Related  Titles  Are  Here  Grouped  Enabling  Lawyers 
at  Once  to  Compare  and  Discriminate  in  Selecting 
the  Right  Title.    Usually  the  Work  is  Half 
Done  When  the  Right  Title  is  Found. 


Important  Foot  Notes — See  page  49 

Vital  Information  Regarding  Certain  Titles  of  the  Law. — See  page  so 

Directions  for  Expert  Use  of  the  Analyses  at  Beginning  of 
Titles  and  of  the  Annotations. — See  page  si 
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I  PERSONS 


INCLUDING  ASSOCIATIONS,  PARTNERSHIPS,  AND 

CORPORATION  S 


Classes  of  Natural  Persons 
in  General 


Absentees, 

Adjoining  Landowners, 
Aliens, 

Ambassadors  and  Consuls, 

Amicus  Curiae, 

Bastards, 

Citizens, 

Convicts, 

Drunkards, 

Ind  ians, 

Infants, 

I  nn  Keepers, 

Insane  Persons, 

Manufactures, 

Paupers, 

Principal  and  Surety,  (*) 

Slaves, 

Spendthrifts, 


1 
1 
2 
2 
2 
7 
1 1 


C.J. 
C.J. 
C.J. 

ci: 


C 

C.J 
C.J 
13  C.J 
19  C.J 
31  C.J 

31  C.J 
22  Cyc 
22  Cyc 
26  Cyc 
30  Cyc 

32  Cyc 
36  Cyc 
36  Cyc 


Personal,  Civil,  and  Political 
Rights 

Aliens,  2  C.J. 

Citizens.  H  C.J. 

Civil  Rights,  11  C.J. 

Constitutional  Law.(*)  12  C.J. 

Convicts,  13  C.J. 

Domicile,  19  C.J. 

Elections,  20  C.J. 

Juries,  24  Cyc. 

Right  of  Privacy,  C.J. 

Searches  and  Seizures,  35  Cyc. 

Weapons,  40  Cyc. 


Health  and  Welfare 
Regulations 


Family  and  Domestic 
Relations 


Adoption  of  Children, 

Apprentices, 

Divorce, 

Guardian  and  Ward, 
Husband  and  Wife. 
Marriage, 

Master  and  Servant, 
Parent  and  Child, 


.1  C.J. 
4  CJ. 
19  C.J. 
28  C.J. 
30  C.J. 
26  Cyc. 
26  Cyc. 
29  Cyc. 


Adulteration. 

Asylums, 

food. 

Gamine, 

Health, 

Hospitals 

Inspection, 

Intoxicating  Liquors, 

Licenses,  (*) 

Monopolies, 

Poisons, 

WorK men's  Compensation 
Acts,  (11) 


26 


2  CJ. 
5  C.J. 
C.J. 

27  C.J. 

28  C.J. 

29  C.J. 

22  Cyc. 

23  Cyc. 
25  Cyc. 
27  Cyc. 
31  Cyc. 


Birth,  Death,  and  Sepulture 


Fiduciary  and  Representative 
Relations 


Cemeteries.  1 1  C.J. 

Concealment  of  BirtK  or 

Death,  12  C.J. 

Dead  Bodies,  17  C.J. 

Death.  17  C.J. 

Suicide,  37  Cyc. 


Agency,  (*)  (9) 
Attorney  and  Client, 
BroKers, 
Depositaries, 
Executors  and 

Administrators,  23  C.J. 
Factors, 

Guardian  and  Ward, 
Powers, 
Receivers,  (*) 
Trusts,  (*) 


2  C.J. 
6  C.J. 
9  C.J. 
18  C.J. 

CO.  24  C.J. 

25  C.J. 

28  C.J. 
31  Cyc. 
34  Cyc. 
39  Cyc. 


Names,  Signatures,  and  Seats 


Names, 

Seals, 

Signatures, 


29  Cyc. 

35  Cyc. 

36  Cyc. 


(Continued) 
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I  PERSONS 


Corporations,  Partnerships, 
and  Associations 
Generally 


Associations, (*)  5  C. 

Clubs,  11C 
Corporations,  (*)       14  C.J.  <&  1 4A  C  _ 
Joint  Adventures,  23  Cyc 

Joint  StocK  Companies,  23  Cyc 

Partnership*  3Q  Cyc 


Public  Services  and  Utilities 


Aortal  Navigation,  2  C.J. 

Bridges,  9  C.J. 

Canals,  9  C.J. 

Carriers,  lO  C.J. 

Drains.  19  C.J. 

Electricity,  20  C.J. 

Ferries,  25  C.J. 

Gas,  28  C.J. 

Public  Service,  C.J. 

Railroads,  33  Cyc. 

Shipping,  36  Cyc. 

Steam,  36  Cyc. 

Street  Railroads,  36  Cyc. 
Telegraphs  and  Telephones,  37  Cyc. 
Turnpikes  and  Toll  Roads.       38  Cyc. 

[Toll  Roads  in  Cyc] 

Warehousemen,  40  Cyc. 

Waters,  40  Cyc. 

Wharves.  40  Cyc. 


Corporations,  Associations, 
etc.,  for  Particular  Business 
or  Objects 


Abstracts  of  Title, 
Agriculture, 
Annuities, 
Asylums, 

Banks  and  Banking, 
Beneficial  Associations, 
Bridges, 

Building  and  Loan 

Associations. 
Canals, 
Cemeteries, 
Charities, 
Clubs, 

Colleges  and  Universities, 

Electricity, 

Exchanges, 

Ferries, 

Gas, 

Hospitals, 
Insurance,  (*) 
Mercantile  Agencies,. 
Mines  and  Minerals, 
Principal  and  Surety,  (*) 
Railroads, 
Religious  Societies, 
Schools  and  School 

Districts, 
Street  Railroads, 
Telegraphs  and  Telephones, 
Trade  Unions, 

[Labor  Unions  in  24  Cyc] 
Waters, 


Particular  Occupations 


2  7  Cyc. 
27  Cyc 

32  Cyc 

33  Cyc. 

34  Cyc. 

35  Cyc. 

36  Cyc 

37  Cyc. 

C.J. 

40  Cyc. 


Abstracts  of  Title, 

Aerial  Navigation, 

Agriculture, 

Animals, 

Apprentices, 

Architects, 

Attorney  and  Client, 

Auctions  and  Auctioneers, 

Banks  and  Banking, 

Brokers, 

Carriers, 

Commerce, 

Depositaries, 

Detectives, 

Druggists, 

Exchanges, 

Factors, 

Fish, 

Food, 

Game, 

Hawkers  and  Peddlers, 
Innkeepers, 
Insurance,  (*) 
Intoxicating  Liquors, 
Licenses,  (*) 
Livery-Stable  Keepers, 
Logging, 
Manufactures, 
Mercantile  Agencies, 
Mills, 

Mines  and  Minerals, 

Motor  Vehicles, 

Newspapers, 

Notaries, 

Pawnbrokers, 

Physicians  and  Surgeons, 

Pilots, 

Seamen, 

Theaters  and  Shows, 
Towage, 
Warehousemen, 
Wharves, 


1  C.J. 

2  C.J. 

2  C.J. 

3  C.J. 

4  C.J. 

5  C.J. 

6  C.J. 

6  C.J. 

7  C.J. 
9  C.J. 

IO  C.J. 
12  C.J. 
18  C.J. 

18  C.J. 

19  C.J. 
23  C.J. 

25  C.J. 

26  C.J. 
26C 

27  C 
29  C 

22  Cyc 

22  Cyc 

23  Cyc. 
25  Cyc. 
25  Cyc, 

25  Cyc. 

26  Cyc 

27  Cyc 
27  Cyc 

27  Cyc 

28  Cyc 

29  Cyc 

29  Cyc 

30  Cyc 
30  Cyc 
30  Cyc 
35  Cyc 
38  Cyc 
38  Cyc 
40  Cyc 
40  Cyc 


J« 
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Ill  CONTRACTS 


In  General 

Acknowledgments.  1  C.J. 

Alteration  of  Instruments*  2  C.J. 

Contracts,  (*)  13  C.J. 

Customs  and  Usages,  1  7  C.J. 

Frauds.  Statute  of  27  C.J. 

Holidays.  29  C.J. 

Interest.  22  Cyc. 

Seals,  35  Cyc. 

Signatures*  36  Cyc. 

Sunday.  37  Cyc. 

Time.  38  Cyc. 

Usury.  39  Cyc. 

Weights  and  Measures.  40  Cyc. 

Implied  and  Quasi  Contracts 

Accounts  and  Accounting*.  (2)  1  C.J. 

Contribution.  13  C.J. 

Money  Lent.  2  7  Cyc. 

Money  Paid,  27  Cyc. 

Money  Received,  27  Cyc. 

Principal  and  Surety,  (*)  32  Cyc. 

Use  and  Occupation*  39  Cyc. 

Work  and  Labor,  40  Cyc. 

Discharge  of  Contracts 

Contracts,  (*)  13  C.J. 

Accord  and  Satisfaction.  1  C.J. 

Alteration  of  Instruments,  2  C.J. 
Compositions  with  Creditors,    12  C.J. 

Compromise  and  Settlement,  12  C.J. 

Novation.  29  Cyc. 

Payment.  30  Cyc. 

Release.  34  Cyc. 

Tender.  38  Cyc. 

Particular  Classes 

Accord  and  Satisfaction.  1  C.J. 

Adoption  of  Children.  1  C.J. 

Agency.  (*)  (9)  2  C.J. 

Arbitration  and  Award.  5  C.J. 

Assignments.  (*)  '5  C.J. 

Bills  and  Notes.  8  C.J. 

Bonds.  (*)  9  C.J. 

Breach  of  Marriage  Promise.  9  C.J. 
Building  and  Construction 

Contracts.  9  C.J. 

Champerty  and  Maintenance,  11  C.J. 

Compositions  with  Creditors.  1  2  C.J. 

Compromise  and  Settlement.  12  C.J. 

Covenants.  15  C.J. 

Deeds,  (*)  18  C.J. 

Depositaries,  1  8  C.J. 

Escrows,  21  C.J. 

Exchange  of  Property.  23  C.J. 

Franchises. (*)  26  C.J. 

Gaming.  2  7  C.J. 

Gifts.  28  C.J. 


Guaranty.  (*} 
Indemnity.  (*) 
Interest. 

toint  Adventures, 
.and lord  and  Tenant. 
Liens.  (*) 
Lotteries. 
Monopolies. 
Mortgages. 
Novation. 
Partnership. 
Principal  and  Surety.  (*) 
Recognizances. 
Release. 
Rewards. 
Sales.  (*) 
Shipping. 
Stipulations. 
Subscriptions. 
Trading  Stamps. 
Und  ert  a  K  i  ngs . 
Vendor  and  Purchaser,  (*) 


28  C.J. 
31  C.J. 

22  Cyc. 

23  Cyc. 

24  Cyc. 

25  Cyc. 
25  Cyc. 
2  7  Cyc. 
2  7  Cyc. 

29  Cyc. 

30  Cyc 
32  Cyc. 
34  Cyc. 
34  Cyc. 

34  Cyc. 

35  Cyc. 

36  Cyc. 

36  Cyc. 

37  Cyc. 

38  Cyc. 

39  Cyc. 
39  Cyc. 


Bailments 


Animals. 

Bailments.  (*) 

Depositaries. 

Innkeepers, 

Livery-stable  Keepers. 

Motor  Vehicles, 

Pawnbrokers. 

Pledges, 

Warehousemen. 


Carriers 


Aerial  Navigation, 
Carriers, 
Ferries, 
Shipping, 


Employment 


Agency.  (*)  (9) 

Apprentices. 

Architects. 

Attorney  and  Client. 

Auctions  and  Auctioneers. 

Brokers, 

Factors, 

Master  and  Servant, 

Motor  Vehicles, 

Physicians  and  Surgeons. 

Salvage, 

Seamen, 

Towage, 

Work  and  Labor, 


Insurance 


*  •  J  • 


3  C.J 
6  C. 
18  C. 

22  Cyc. 

25  Cyc. 

28  Cyc. 

30  Cyc. 

31  Cyc. 
40  Cyc. 


2  C.J. 
lO  C.J. 
25  C.J. 
36  Cyc. 


2 
4 
5 
6 
6 
9 
25 


C.J 

c 
c 
c 

%± 

C.J. 
26  Cyc. 
28  Cyc. 
30  Cyc. 
35  Cyc. 
35  Cyc. 
38  Cyc. 
40  Cyc. 


Insurance.  (*) 
Accident  Insurance.  (1) 
Beneficial  Associations* 
Boiler  Insurance,  (1) 
Burglary  and  Theft 

Insurance,  (1  ) 
Credit  Insurance,  (1) 
Cyclone  ancKTornado 

Insurance,  (1) 
Fidelity  Insurance.  (1) 
Fire  Insurance,  (1 ) 
Hail  Insurance,  (1) 
Health  Insurance,  (1 ) 
Liability  Insurance  [see 

Employers'  Liability 

Insurance  in  Cyc]  (1) 
Life  Insurance,  (1) 
Lightning  Insurance,  (1) 
Live-Stock  Insurance,  (1) 
Lloyd's  Insurance,  (1) 
Marine  Insurance,  (1) 
Mutual  Benefit  Insurance, \1 ) 
Plate-Glass  Insurance,  (1) 
Rent  Insurance,  (1) 
Title  Insurance,  (1 ) 
Vehicle  Insurance,  (1) 


22  Cyc. 
1  C.J. 

7  C.J. 

8  C.J. 

9  C.J. 
15  C.J. 


17  C.J 

25  C  " 

26  C 
29  C 
29  C.J 

C.J 


J' 


25  Cyc. 

C.J. 
25  Cyc. 

25  Cyc. 

26  Cyc. 

29  Cyc. 

30  Cyc. 

C.J. 
38  Cyc. 
C.J. 
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Ill  CONTRACTS 


By  Persons  or  Corporations 
in  Particular  Status  or 
Occupation 


Agency,  (*)  (9) 

Aliens* 

Apprentices* 

Architects. 

Associations*  (*) 

Attorney  and  Client* 

Auctions  and  Auctioneers* 

BanKs  and  BanKing, 

Beneficial  Associations* 

BroKers. 

Building  and  Loan 

Associations* 
Clubs* 

Colleges  and  Universities* 
Convicts* 

Corporations*  (*)       14  C  J  (U 

Counties* 

Depositaries* 

DrunKards, 

Electricity* 

Exchanges, 

Factors* 

Food* 

Gas* 

Guardian  and  Ward* 

Husband  and  Wife, 

Indians* 

I  nf  a  nts* 

I  nn Keepers, 

Insane  Persons* 

Joint  Adventures* 

joint  StocK  Companies* 

Joint  Tenancy* 

Labor  Unions* 

Livery-Stable  Keepers* 

Logging, 

Manufactures* 

Master  and  Servant* 

Mercantile  Agencies, 

Municipal  Corporations*  (*) 

Mutual  Benefit  Insurance*  (1) 

Newspapers, 

Officers,  (*) 

Parent  and  Child, 

Partnership* 

Pawnbrokers, 

Physicians  and  Surgeons, 

Principal  and  Surety*  (*) 

Railro  ads* 

Receivers.  (*) 

Religious  Societies* 

Schools  and  School 

Districts* 
Slaves* 
Spendthrifts* 
Steam* 

Street  Railroads* 
Telegraphs  and  Telephones* 
Theaters  and  Shows* 
Trade  Unions* 

[Labor  Unions  in  24  Cyc] 
Warehousemen* 
Waters, 


C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
C.J. 

cj. 
c.j. 


9  C.J. 
1  1  C.J. 
1  1  C.J. 
13  C.J. 
14A  C.J. 
15  C.J. 

18  C.J. 

19  C.J. 

20  C.J. 
23  C.J. 

25  C.J. 

26  C.J. 
28  C.J. 
28  C.J. 

30  C.J. 

31  C.J. 
31  C.J. 

22  Cyc. 

22  Cyc. 

23  Cyc. 
23  Cyc. 

23  Cyc. 

24  Cyc. 

25  Cyc. 

25  Cyc. 

26  Cyc. 
26  Cyc. 

2  7  Cyc. 

28  Cyc. 

29  Cyc. 
29  Cyc. 
29  Cyc. 

29  Cyc. 

30  Cyc. 
30  Cyc. 
30  Cyc. 

32  Cyc. 

33  Cyc. 

34  Cyc. 

34  Cyc. 

35  Cyc. 

36  Cyc. 
36  Cyc. 
36  Cyc. 
36  Cyc. 

3  7  Cyc. 
38  Cyc. 

C.J. 

40  Cyc. 
40  Cyc. 


Involving  Particular  Estates 
or  Kinds  of  Property 


Abstracts  of  Title. 

Animals* 

Annuities* 

Bailments,  (*) 

Bonds,  (*) 

Boun  daries , 

Chattel  Mortgages, 

Copyright  and  Literary 

Property,  (6) 
Crops. 
Curtesy. 
Deeds.  (*) 
Dower, 
Easements.  (*> 
Exemptions, 
Fences* 
Fixtures, 
Food. 

Franchises,  (*) 
Good  Will. 
Homesteads, 
Improvements, 
Intoxicating  Liquors, 
Logging, 

Mines  and  Minerals* 

Mortgages, 

Motor  Vehicles* 

Partition, 

Party  Walls. 

Patents* 

Railroads* 

Sales,(*) 

Tenancy  in  Common, 
Trade-MarKs,  Trade-Names, 
and  Unfair  Competition, 
Trading  Stamps, 
Vendor  and  Purchaser*  (*) 
Waters* 
Wharves* 


C.J. 


13  C.J. 
17  C. 

17  C. 

18  C. 

19  C. 


1 

3 
3 
6 
9 
9 
1  1 


C.I 


19 

25 

25  C.J. 

26  C.J. 
26  C.J. 
26  C.J. 

28  C.J. 

29  C.J. 
31  C.J. 

23  Cyc. 
25  Cyc. 

27  Cyc. 
2  7  Cyc. 

28  Cyc 
30  Cyc. 
30  Cyc. 
30  Cyc. 
33  Cyc. 
35  Cyc. 
38  Cyc. 

38  Cyc. 

38  Cyc. 

39  Cyc. 

40  Cyc. 
40  Cyc. 
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II  PROPERTY 


Rinds  and  Classes 

Property.  (*)  32 

Animals,  3 

Annuities.  3 

BanKs  and  Banking,  7 

Bills  and  Notes,  8 

Cemeteries,  11 

Common  Lands,  12 

Conversion,  13 
Copyright  and  Literary 

Property,  (6)  13 

Crops,  1 7 

Dead  Bodies*  1  7 

Electricity*  20 

Explosives,  25 

Fences,  25 

Fish,  26 

Fixtures,  2  6 

Food,  26 

Franchises.  (*)  26 

Game,  2  7 

Gas.  28 

Good  "Will.  28 

Improvements.  31 

Intoxicating  Liquors,  23 

Logging,  25 

Mines  and  Minerals,  27 

Motor  Vehicles,  28 

Navigable  Waters,  29 

Party  Walls,  30 

Patents,  30 

Private  Roads,  32 

Public  Lands,  32 

Shipping.  36 

Slaves.  36 

Steam,  36 
Trade-MarRs,  Trade-Names, 

and  Unfair  Competition,  38 

Trading  Stamps,  38 

Waters,  4© 

Wharves  4© 

Woods  and  Forests  40 


Cyc. 
C.J. 
C.J. 

S:J: 

C.J. 
C.J. 
C.J. 

C.J. 
C.J. 

St 
S* 

C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
C.J. 

JF-J-. 

Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 

Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 


Particular  Estates,  Rights,  or 
Interests 


Estates,  (*)  (4) 

Bailments,  (*) 

Charities, 

Curtesy, 

Dower, 

Easements,  (*) 

Exemptions, 

Ground  Rents, 

Homesteads, 

Husband  and  Wife, 

£oint  Tenancy, 
.and  lord  and  Tenant 
Licenses,  (*) 
Liens  (*) 

Mechanics'  Liens, 
Perp  etuities. 
Powers, 

Tenancy  in  Common, 
Trusts.  (*) 


21  C.J. 

6  C.J. 
11  C.J. 
1  7  C.J. 
19  C.J. 
19  C.J. 
25  CJ. 

28  C.J. 

29  C.J. 

30  C.J. 

23  Cyc. 

24  Cyc. 

25  Cyc. 
25  Cyc. 
27  Cyc. 

30  Cyc, 

31  Cyc. 

38  Cyc. 

39  Cyc. 


Liens  and  Encumbrances 


Liens*  (*) 
Agriculture* 
Animals* 
Architects* 
Attac  hment* 
Attorney  and  Client* 
Bailments.  (*) 
BroKers, 

Chattel  Mortgagee. 
Executions* 
Factors* 
Garnishment, 


J: 


25  Cyc. 

2  C,  " 

3  C. 

5  C.J. 

6  C.J. 
6  C.J. 
6  C.J. 
9  C.J. 

11  C.J. 
23  C.J. 
25  C.J. 
28  C.J. 


Judgments*  (*)  23  Cyc. 

ivery-Stable  Keepers*  25  Cyc. 

Logging.  25  Cyc. 

Maritime  Liens*  26  Cyc. 

Mechanics' Liens*  27  Cyc. 

Mortgages*  27  Cyc. 

Pledges*  31  Cyc. 

Railroads,  33  Cyc. 

Sales.  (*)  35  Cyc. 

Taxation,  (*)  3  7  Cyc. 

Vendor  and  Purchaser,  (*)  39  Cyc. 

Incidents  to  Ownership  and 
Possession 


Abstracts  of  Title* 

Acknowledgments* 

Adjoining  Landowners* 

Boundaries* 

Covenants* 

Depositaries* 

Drains* 

Exemptions* 

Fences* 

Improvements* 
Navigable  Waters* 
Nuisances* 
Party  Walls. 
Pent  Roads. 
Records. 

Registration  of  Land  Titles. 

Salvage* 

Taxation.  (*) 

Trespass*  (*) 

Waste* 

Waters. 

Weights  and  Measures. 


1 

1 
1 

9 
15 
18 
19 

25 


C.J. 

§:* 
§:j: 

C.J. 
C.J. 
C.J. 
25  C.J. 
31  C.J. 
29  Cyc. 

29  Cyc. 
30Cyc. 

30  Cyc. 

34  Cyc. 

C.J. 

35  Cyc. 
3  7  Cyc. 
38  Cyc. 
40  Cyc. 
40  Cyc. 
40  Cyc. 


Acquisition  and  Disposition 


C.J. 
C.J. 
C.J. 
C.J. 


5 
6 
6 
7 
1 1 
1 1 


Abandonment,  (*)  1 
Accession,  1 
Acknowledgments,  1 
Adverse  Possession*  2 
Animals*  3 
Assignments.  (*)  5 
Assignments  for  Benefit  of 

Cred  itors. 
Auctions  and  Auctioneers* 
Bailments.  (*) 
BanKs  and  Banking. 
Champerty  and  Maintenance* 
Charities, 

Confusion  of  Goods, 
Conversion, 
Dedication, 
Deeds,  (*) 

Descent  and  Distribution* 
Eminent  Domain. 
Escheat* 
Escrbws, 
Estoppel,  (*) 
Exchange  of  Property* 
Executions* 
Executors  and 

Administrators,      23  C.J.  <&  24  C.J. 


C.J. 

g:i: 

cj. 

12  C.J. 

13  C.J. 
18  C.J. 
18  C.J. 
18  C.J. 

20  C.J. 

21  C.J. 
21  C.J. 
21  C.J. 
23  C.J. 
23  C.J. 


Finding  Lost  Goods. 
Frauds.  Statute  of 
Fraudulent  Conveyances* 
Gifts* 
Infants* 
Insane  Persons* 

iudicial  Sales*  (*) 
ost  Instruments* 
Partition* 
Perp  etuities 
Pledges* 
Powers* 
Sales,  (*) 
Salvage* 
Seals* 

Vendor  and  Purchaser,  (*) 
Wills. 


25  CJ. 
2  7  C..- 
2  7  C 
28  C._ 
31  C.J. 
22  Cyc. 

24  Cyc. 

25  Cyc. 
30  Cyc. 

30  Cyc. 

31  Cyc. 
31  Cyc. 
35  Cyc. 
35  Cyc. 
35  Cyc. 

39  Cyc. 

40  Cyc 
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IV  TORTS 


In  General 


Tofts.  (*) 


38  Cyc. 


Particular  Torts 

Abduction.  J  C.J. 

Abortion*  « 

Affray,  2  CJ. 

Animals,  3  ~'v 

Apprentices,  4  CJ- 

Arrest,  5  CJ- 

Assault  and  Battery,  5  CJ. 

Collision,  11  C.J. 

Conspiracy,  12  CJ. 

Dead  Bodies.  1  *  CJ. 

Death,  1  7  CJ. 

Explosives,  25  CJ. 

Extortion,  25  CJ- 

False  Imprisonment,  25  CJ. 

Fires.  26  CJ. 
Forcible  Entry  and  Detainer,     26  CJ. 

Fraud.  (*)                           26  CJ.  <Et  27  CJ. 

Fraudulent  Conveyances.  27  CJ. 

Kidnapping.  24  Cyc. 

Libel  and  Slander,  25  Cyc. 

Malicious  Prosecution,  26  Cyc. 

Negligence,  (*)  29  Cyc. 

Nuisances.  29  Cyc. 

Poisons*  31  Cyc. 

Rape,  33  Cyc. 

Right  of  Privacy,  CJ. 

Seduction,  35  Cyc. 

Threats,  38  Cyc. 

Trespass,  (*)  38  Cyc. 

Trover  and  Conversion,  38  Cyc. 

Usury.  39  Cyc. 

Waste,  40  Cyc. 

Waters.  40  Cyc. 

Weapons.  40  Cyc. 


By  Persons  or  Corporations 
in  Particular  Status  or 
Occupation 


Ag'ency,  (*)  (9) 
Asylums, 

Attorney  and  Client, 

Bailments,  (*) 

BanKs  and  BanKing', 

Bridg'es* 

BroKerSc 

Carriers. 

Charities. 

Colleges  and  Universities, 

Corporations.  (*)       14  CJ, 

Counties. 

Detectives. 

Druggists, 

Electricity. 

Executors  and 

Administrators.     23  C 
Explosives. 
Extortion. 
Factors. 
Ferries. 
Food. 
Gas. 

Guardian  and  Ward, 

Hospitals, 

Husband  and  Wife, 

Indians, 

Infants, 

InnkeeperSi 

Insane  Persons, 

Landlord  and  Tenant, 

Livery-Stable  Keepers. 

Logging, 


2 
5 
6 
6 
7 
9 
9 
IO 
1 1 
1  1 

CSt  14A 
15 
18 
19 
20 

J.  <a  24 
25 
25 
25 

25 
26 
28 
28 
30 
30 
31 
31 
22 
22 
24 
25 
25 


CJ. 
CJ. 


J. 
J- 
J. 
J- 
J- 


CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 

C.J. 
CJ. 
CJ. 
CJ. 
CJ. 

St 

C.J. 

CJ. 

CJ. 

C.J 

C.J. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 


Manufactures. 
Master  and  Servant. 
Mercantile  Agencies, 
Mines  and  Minerals, 
Motor  Vehicles, 
Municipal  Corporations,  (*) 
Parent  and  Child, 
Partnership, 
PawnbroRers, 
Physicians  and  Surgeons, 
Pilots, 
Railroads, 

Schools  and  School  Districts, 

Seamen, 

Shipping*. 

Steam , 

Street  Railroads, 

Telegraphs  and  Telephones, 

Theaters  and  Shows, 

Towage, 

Warehousemen, 

Waste. 

Waters. 

WorRmen's  Compensation 
Acts.  (1  1) 


26  Cyc. 

26  Cyc. 

27  Cyc. 

27  Cyc. 

28  Cyc 

28  Cyc. 

29  Cyc. 

30  Cyc. 
30  Cyc. 
30  Cyc. 
30  Cyc. 
33  Cyc. 
35  Cyc. 

35  Cyc. 

36  Cyc. 
36  Cyc. 

36  Cyc. 

37  Cyc. 

38  Cyc. 
38  Cyc. 
40  Cyc. 
40  Cyc. 
40  Cyc. 


Affecting  or  Involving 
Particular  Estates  or  IQinds 
of  Property 


Adjoining*  Landowners. 
Animals, 

Chattel  Mortg'ag'es, 
Copyright  and  Literary 

Property,  (6) 
Easements.  (*) 
Exemptions. 
Explosives. 
Fish. 
Food, 
Game. 

Joint  Tenancy, 
Landlord  and  Tenant, 
Logging. 

Mines  and  Minerals, 
Motor  Vehicles, 
Patents, 
Steam, 

Tenancy  in  Common, 
Trade-Mar Ks ,  Trade-Names, 

and  Unfair  Competition, 
Waters, 


1  CJ. 
3  CJ. 
11  CJ. 


13 
19 

25 
25 
26 
26 
27 


CJ. 

CJ. 
CJ. 
CJ. 

23  Cyc. 

24  Cyc. 

25  Cyc 

27  Cyc. 

28  Cyc. 
30  Cyc. 
36  Cyc. 
38  Cyc. 

38  Cyc. 
40  Cyc 


Accompanying  Use  of  Roads, 
Streets,  and  Public  Utilities 


Aerial  Navigation, 

Bridges. 

Canals. 

Carriers. 

Counties. 

Drains. 

Electricity. 

Ferries. 

Gas, 

Highways, 


2 
9 
9 
IO 
15 
19 
20 
25 
28 
29 


(Streets  and  Highways  in  Cyc, 

Motor  Vehicles,  28 

Municipal  Corporations,  (*)  28 

Railroads,  33 

Shipping'.  36 

Steam,  36 

Street  Railroads,  36 

Teleg'raphs  and  Telephones,  37 

Turnpikes  and  Toll  Roads,  38 

[Toll  Roads  in  Cyc] 

Warehousemen,  40 

Waters,  40 

Wharves*  40 


CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
C.J. 

Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 
Cyc. 

Cyc. 
Cyc. 
Cyc. 


44 


Questions  of  Pleading,  Practice  and  Evidence,  Peculiar  to 


VI 

In  General 


REMEDIES 

Process,  Bait,  and 


Actions.  (*) 

Arbitration  and  Award, 
Conflict  of  Laws,(*) 
Costs.  (*)  . 
Damages,  <*) 

Election  of  Remedies.  (*) 
Estoppel,  (*) 

Limitations  of  Actions.  (*) 
Parties.  (*) 
Pleading.  (*) 
Venue.  (*) 

WorKmen's  Compensation 
Acts*  (1 1) 


1  C.J. 

5  C.J. 
12  C.J. 
15  C.J. 
17  C.J. 

20  C.J. 

21  C.J. 
25  Cye. 

30  Cyc. 

31  Cyc. 
40  Cyc. 


Courts  and  Officers 


Courts.  (*) 
Federal  Courts.  (8) 
Justices  of  the  Peace, 
Amicus  Curiae, 
Attorney  and  Client, 
Attorney -General . 
ClerKs  of  Courts, 
Court  Commissioners, 
District  and  Prosecuting 

Attorneys, 
Grand  Juries, 
Judges, 
Reports, 

Sheriffs  and  Constables, 
United  States  Commissioners, 
United  States  Marshals, 
United  States  Supreme  Court 
Marshals, 


15  C.J. 
25  C.J. 
24  Cyc. 

2  C.J. 

e  C.J. 

e  c.j. 

11  C.J. 
15  C.J. 

18  C.J. 
28  C.J. 
23  Cyc. 

34  Cyc. 

35  Cyc. 
39  Cyc. 
39  Cyc. 

C.J. 


Incidents  to  Civil  Procedure 
in  General 


appearance 


Appear  anc  es  • 

Arrest, 

Bail. 

Ne  Exeat, 

Process,  (*) 

Recognizances, 

Scire  Facias, 

Searches  and  Seizures* 


Notice 


Lis  Pendens, 
Newspapers, 
Notice, 
Time, 


Trial 


iuries, 
ef  erences. 
Removal  of  Causes, 
Submission  of  Controversy, 
Trial.  (*) 


4  c.j. 

5  CJ. 
e  c.j. 

29  Cyc. 
32  Cyc. 

34  Cyc. 

35  Cyc. 
35  Cyc. 


25  Cyc. 
29  Cyc. 
29  Cyc. 
38  Cyc. 


24  Cyc. 
34  Cyc. 
34  Cyc. 

37  Cyc. 

38  Cyc. 


Means  and  Methods  of 
Proof 

AcRnowledg'ments.  1  C.J. 

Affidavits.  (*)  2  C.J. 

Alteration  of  Instruments,  2  C.J. 

Death,  17  C.J. 

Depositions,  18  C.J. 

Discovery,  18  C.J. 

Estoppel,  (*)  21  C.J. 

Evidence,  (*)          ,         22  C.J.  »  23  C.J. 

Frauds.  Statute  of  27  C.J. 

Lost  Instruments.  25  Cyc. 

Oaths  and  Affirmations,  29  Cyc. 

Records,  34  Cyc. 

Registration  of  Land  Titles,  C.J. 

Seals,  35  Cyc. 

Signatures,  36  Cyc. 

Witnesses,  (*)  40  Cyc. 


Abatement  and  Revival*  (*) 

Continuances, 

Costs,  (*) 

Deposits  in  Court, 
Dismissal  and  Nonsuit, 
Holidays, 
Interest, 
Recognizances. 
Removal  of  Causes, 
Searches  and  Seizures, 
Set-Off  and  Counterclaim,  (*) 
[Recoupment.  Set-Off.  and 
Counterclaim  in  Cyc] 
Stipulations. 

Submission  of  Controversy  . 

Sunday. 

Supersedeas* 

Tender* 

Time. 

Underta  King's. 


1  CJ. 

13  C.J. 

15  C.J. 

18  C.J. 

18  C.J. 

29  C.J. 
22  Cyc. 
34  Cyc. 

34  Cyc. 

35  Cyc. 
34  Cyc. 


36  Cyc. 
3  7  Cyc. 

37  Cyc. 

37  Cyc. 

38  Cyc. 

38  Cyc. 

39  Cyc. 


Judgments,  Orders,  and 

Enforcement  Thereof 

Assistance,  Writ  of  5  C.J. 

Attachment,  6  C.J. 

Audita  Querela*  6  C.J. 

Contempt*  13  C.J. 

Dismissal  and  Nonsuit*  18  C.J. 

Executions*  23  C.J. 

Exemptions*  25  C.J. 

Garnishment,  28  C.J. 

Homesteads*  29  C.J. 

Judg'ments,  (*)  23  Cyc. 

Judicial  Sales*  (*)  24  Cyc. 

Motions*  28  Cyc. 

Orders  of  Court*  (12)  29  Cyc. 

Sequestration*  35  Cyc. 

Supersedeas*  37  Cyc. 


(Continued) 
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Particular  Titles,  Will  Always  Be  Found  in  Such  Particular  Titles 

VI  REMEDIES 


New  Trial  and  Review  in 
Civil  Actions 


Appeal  and  Error,  (*)  (7)3  C.J.  <EL  4  C.J. 
Audita  Querela.  6  C.J. 

Certiorari.  (*)  1  1  C.J. 

Costs,  (*)  -  15  C.J. 

New  Trial,  <*)  29  Cyc 

Review,  34  Cyc. 


Extraordinary  Remedies 


Habeas  Corpus, 
Injunctions,  (*) 
Mandamus, 
Ne  Exeat, 
Prohibit  ion. 
Quo  'Warranto, 
Scire  Facias, 
Supersedeas, 


29  C.J. 

31  C.J. 
26  Cyc. 
29  Cyc. 
32  Cyc. 
32  Cyc. 
35  Cyc. 
37  Cyc 


Equity  and  Equitable  Relief 


Particular  Actions  and 
Proceedings 


Accounts  and  Accounting,  (2) 

Assumpsit,  Action  of 

Attachment, 

Audita  Querela, 

Bastards, 

Breach  of  Marriage  Promise, 

Cancellation  of  Instruments, 

Case,  Action  on  (3) 

Certiorari,  (*) 

Conspiracy, 

Contempt, 

Covenant.  Action  of 

Creditors'  Suits. 

Death. 

Debt.  Action  Of 

Detinue. 

Discovery. 

Divorce. 

Ejectment. 

Eminent  Domain. 

Entry.  Writ  of 

Fines.  Forfeitures,  and 

Penalties.  (*)  (5) 
Forcible  Entry  and  Detainer, 
Garnishment, 
Habeas  Corpus, 
Informations  in  Civil  Cases, 
Interpleader, 
Lis  Pendens, 
Mandamus, 
Mechanics'  Liens, 
Money  Lent, 
Money  Paid, 
Money  Received, 
Partition, 

Possessory  Warrant, 

Prohibition, 

Quieting'  Title, 

Quo  Warranto, 

Real  Actions, 

Receivers,  (*) 

Replevin, 

Scire  Facias, 

Searches  and  Seizures, 

Sequestrat  ion. 

Submission  of  Controversy, 

Summary  Proceedings, 

Trespass.  (*) 

Trespass  to  Try  Title. 

Trover  and  Conversion* 

Use  and  Occupation* 

Waste* 

WorK  and  Labor* 


1 

5 
6 
6 
7 
9 
9 
1  1 
1  1 


c.j. 
c.j. 

C.J. 
C.J. 
C.J. 
C.J. 
C.J. 

12  C.J. 

13  C.J. 
15  C.J. 

15  c.j. 
1  7  C.J. 
18  C.J. 
18  C.J. 

18  C.J. 

19  C.J. 

19  C.J. 

20  C.J. 
20  C.J. 

25  C.J. 

26  C.J. 

28  C.J. 

29  C.J. 
31  C.J. 

23  Cyc. 

25  Cyc. 

26  Cyc. 

27  Cyc. 
2  7  Cyc. 

2  7  Cyc. 
27  Cyc. 

30  Cyc. 

31  Cyc. 

32  Cyc. 
32  Cyc. 

32  Cyc. 

33  Cyc. 

34  Cyc. 

34  Cyc. 

35  Cyc. 
35  Cyc. 
35  Cyc. 

37  Cyc. 

3  7  Cyc. 

38  Cyc. 
38  Cyc. 

38  Cyc. 

39  Cyc. 

40  Cyc. 
40  Cyc. 


Accounts  and  Accounting'.  (2) 

Assistance,  Writ  of 

Cancellation  of  Instruments* 

Creditors*  Suits. 

Discovery* 

Equity.  (*) 

Estoppel.  (*) 

Injunctions.  (*) 

Interpleader. 

Marshaling'  Assets  and 

Securities.  (*) 
Ne  Exeat. 
Partition. 
Quieting  Title* 
Receivers.  (*) 
References. 

Reformation  of  Instruments* 
Specific  Performance* 
Subrogation.  (*) 


I 
5 
9 
15 
18 
21 
21 
31 


C.J. 

C.J 

C.J. 

c.j. 


23  Cyc. 

26  Cyc. 

29  Cyc. 

30  Cyc. 
32  Cyc. 
34  Cyc. 
34  Cyc. 
34  Cyc. 

36  Cyc. 

37  Cyc. 


Admiralty 


Admiralty,  (*) 
Collision, 

Marine  Insurance*  (1) 

Maritime  Liens* 

Pilots, 

Salvage, 

Seamen, 

Shipping*, 

Towag'e, 

Wharves, 


1  C.J. 
11  C.J. 
26  Cyc. 
26  Cyc. 
30  Cyc. 
35  Cyc. 

35  Cyc 

36  Cyc. 
38  Cyc. 
40  Cyc 


Bankruptcy  and  Insolvency 


Assignments  for  Benefit  of 

Creditors, 
Bankruptcy, 

Compositions  with  Creditors* 
Creditors'  Suits, 
Fraudulent  Conveyances, ' 
Insolvency, 
Receivers,  (*) 


5  C.J. 
7  C.J. 
12  C.J. 
15  C.J. 
27  C.J. 
22  Cyc 
34  Cyc 


Probate  Law 


Descent  and  Distribution* 

Escheat. 

Executors  and 

Administrators*  23  C.  J. 
Wills. 


1 6  C.J. 
SI  C.J. 

24  C.J. 
40  Cyc. 
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VII  GOVERNMENT 


Systems  and  Sources  of  Law 


Common  Law* 
Conflict  of  Laws,  (*) 
Constitutional  Law,  (*) 
Customs  and  Usages, 
Equity,  <*) 
International  Law, 
Parliamentary  Law* 
Reports, 
Statutes,  (*) 
Treaties* 


12  C.J. 

12  C.J. 

12  C.J. 

17  C.J. 

21  C.J. 
22  Cyc. 
2©  Cyc. 
34  Cyc. 
36  Cyc. 
38  Cyc. 


International  Law 


Aliens,  2  C.  J. 

Ambassadors  and  Consuls,  2  C.  J. 

Extradition,  25  C.  J. 

Extraterritoriality,  25  C.  J. 

Flag's,  26  C.  J. 

International  Law,  22  Cyc. 

Neutrality  Laws,  29  Cyc. 

Treaties,  38  Cyc. 

War,  40  Cyc. 


C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
C.J. 


Officers  and  Elections 


Ambassadors  and  Consuls,  2 

Amicus  Curiae,  2 

Attorney  and  Client,  fe 

Attorney -General.  6 

ClerKs  of  Courts,  1  l 

Coroners,  13 

Court  Commissioners,  15 

Detectives,  18 
District  and  Prosecuting* 

Attorneys,  18  C.J. 

Elections,  20  C.J. 

Extortion,  25  C.J. 

Grand  Juries,  28  C.J. 

Judges,  23  Cyc. 

Justices  of  the  Peace,  24  Cyc. 

otaries,  29  Cyc. 

Oaths  and  Affirmations,  29  Cyc. 

Officers,  (*)  29  Cyc. 

Registers  of  Deeds,  34  Cyc. 

Sheriffs  and  Constables,  35  Cyc. 
United  States  Commissioners,  39  Cyc. 

United  States  Marshals,  39  Cyc. 
United  States  Supreme  Court 

Marshals,  C.J. 


Citizenship  and  Domicile 


Aliens, 

Citizens, 

Domicile, 

Indians, 

Paupers* 

Slaves* 


2  C.J. 

1  1  C.J. 

19  C.J. 

31  C.J. 
30  Cyc. 
36  Cyc. 


Governmental  Powers  and 
Functions 


Public  Domain 


Mines  and  Minerals, 
Navigable  "Waters, 
Public  Lands, 


27  Cyc. 
29  Cyc. 
32  Cyc. 


Political  Bodies  and 
Divisions 


Counties,  15  C.J. 
Dependencies,  Colonies,  and 

British  Possessions,  18  C.J. 

District  of  Columbia,  18  C.J. 

Municipal  Corporations,  (*)  28  Cyc. 

Schools  and  School  Districts,  35  Cyc. 

States,  36  Cyc. 

Territories*  38  Cyc. 

Towns,  38  Cyc. 

United  States*  39  Cyc. 


Bounties,  9  C.J. 

Commerce,  12  C.J. 

Census,  1  1  C.J. 
Copyrig'ht  and  Literary 

Property,  (6)  13  C.J. 

Drains,  19  C.J. 

Elections,  20  C.J. 

Eminent  Domain,  20  C.J. 

Escheat.  21  C.J. 
Fines,  Forfeitures,  and 

Penalties,  (*)  (5)  25  C.J. 

Flags.  26  C.J. 

Franchises,  (*)  26  C.J. 

Highways,  29  C.J. 

[Streets and  Highways  in  Cyc] 

Levees,  25  Cyc. 

Newspapers,  29  Cyc. 

Patents,  30  Cyc. 

Paupers,  30  Cyc. 

Pensions,  30  Cyc. 

Post  Office,  31  Cyc. 

Records,  34  Cyc. 

Registration  of  Land  Titles,  C.J. 

Rewards,  34  Cyc. 
Schools  and  School  Districts,  35  Cyc. 

Seals,  35  Cyc. 

Searches  and  Seizures,  35  Cyc. 

Shipping,  36  Cyc. 
WorHmen's  Compensation 

Acts,  (11) 


(Continued) 
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VII  GOVERNMENT 


Revenue  and  Taxation 


Governmental  Institutions 


Counties, 
Customs  Duties, 
Internal  Revenue, 
Municipal  Corporations,  (*) 
Taxation,  (*) 


15  C.J. 

17  C.J. 
22  Cyc. 
28  Cyc. 
37  Cyc. 


War  and  Public  Safety 


Army  and  Navy, 

Insurrection, 

Militia* 

Riot, 

War. 


5  C.J. 
22  Cyc. 
27  Cyc. 
34  Cyc. 
40  Cyc. 


Governmental  Regulations 
and  Licenses 


Commerce, 

Ferries* 

Fish, 

Food, 

Game, 

HawKers  and  Peddlers, 

Health,  > 

Highways, 

[Streets  and  Highways  in 
Holidays, 
Inspection, 
Intoxicating  Liquors, 
Licenses,  (*) 
Lotteries, 
Manufactures, 
Mercantile  Agencies, 
Monopolies, 
Motor  Vehicles, 
Navigable  Waters, 
PawnbroKers, 
Physicians  and  Surgeons, 
Pilots, 
Poisons, 
Sunday, 

Theaters  and  Shows, 

Warehousemen, 

Waters, 

Weapons, 

Weights  and  Measures, 
Wharves, 

Woods  and  Forests, 


12 
25 
26 
26 
27 
29 


C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
C.J. 
29  C.J. 
29  C.J. 
Cyc] 

29  C.J. 

22  Cyc. 

23  Cyc. 
25  Cyc. 

25  Cyc. 

26  Cyc. 

27  Cyc. 

27  Cyc. 

28  Cyc. 

29  Cyc. 

30  Cyc. 
30  Cyc. 

30  Cyc. 

31  Cyc. 
3  7  Cyc. 
38  Cyc. 
40  Cyc. 
40  Cyc. 
40  Cyc. 
40  Cyc. 
40  Cyc. 
40  Cyc. 


Asylums.  5  C. 

Cemeteries,  1  1  C. 

Colleges  and  Universities,  1  1  C. 

Hospitals,  30  C.J. 

Prisons,  32  Cyc. 

Reformatories,  34  Cyc. 
Schools  and  School  Districts,  35  Cyc. 


Roads  and  Highways 


C.J. 
C.J. 


Bridg'es,  9 

Canals,  9 

Ferries,  25 

Highways,  29 

[Streets  and  Highways  in  Cyc] 

Municipal  Corporations,  (*)  28  Cyc. 

Navig'able  Waters,  29  Cyc. 

Pent  Roads,  30  Cyc. 

Private  Roads,  32  Cyc. 

TurnpiKes  and  Toir  Roads,  38  Cyc. 

[Toll  Roads  in  Cyc] 

Wharves,           .  40  Cyc. 


Public  Services  and  Utilities 


Aerial  Navigation,  2  C.J. 

Bridges,  9  C.J. 

Canals,  9  C.J. 

Carriers,  IO  C.J. 

Drains,  19  C.J. 

Electricity,  20  C.J. 

Ferries,  25  C.J. 

Gas,  28  C.J. 

Public  Service*  C.J. 

Railroads,  33  Cyc. 

Shipping  36  Cyc. 

Steam,  36  Cyc. 

Street  Railroads,  36  Cyo. 
Telegraphs  and  Telephones,  37  Cyc. 
TurnpiKes  and  Toll  Roads,        38  Cyc. 

[Toll  Roads  in  Cyc] 

Warehousemen,  40  Cyc. 

Waters,  40  Cyc. 

Wharves*  40  Cyc. 
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V  CRIMES 


Criminal  Law  and 
Procedure 


Criminal  Law.  (*) 
Indictments  snd 

Informations,  (*) 
Arrest, 
Bail, 
Conv  icts 
Costs.  (*) 
Extradition. 
Fines.  Forfeitures,  and 

Penalties.  (5) 
Grand  Juries, 
Habeas  Corpus* 

iuries, 
ardons. 
Prisons, 
Reformatories. 
Rewards. 

Searches  and  Seizures. 
Witnesses,  (*) 


16  CJ.  <St  1  7  CJ. 


31 
5 
e 

13 
15 


C.J. 
CJ. 
C.J. 
CJ. 
CJ. 


25  CJ. 

25  C.J. 

28  C.J. 

29  C.J. 
24  Cyc. 
29  Cyc. 
32  Cyc. 
34  Cyc. 

34  Cyc. 

35  Cyc. 
40  Cyc. 


Particular  Crimes 

Abduction. 

Abortion. 

Adulteration* 

Adultery* 

Affray. 

Animals. 

Apprentices, 

Arson, 

Assault  and  Battery, 

BanKs  and  Ban  King, 

Barratry. 

Bigamy. 

Blasphemy. 

Breach  of  the  Peace* 

Bribery. 

Burglary. 

Champerty  and  Maintenance* 

Common  Scold. 

Compounding  Felony. 

Concealment  of  Birth  or  Death 

Conspiracy. 

Counterfeiting. 

Crops. 

Dead  Bodies. 
Disorderly  Conduct* 
Disorderly  Houses. 
Disturbance  of  Public 

Meeting's. 
Drunkards. 
Dueling'. 
Embezzlement. 
Embracery* 
Escape. 
Extortion. 

*Basic  Title* 


1 
1 

2 
2 
2 
3 
4 
5 
5 
7 
7 
7 
8 
9 
9 
9 
1 1 


CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
CJ. 
12  CJ. 
12  CJ. 
12  CJ. 
12  CJ. 
15  CJ. 
17  CJ. 

17  CJ. 

18  CJ. 

1 8  CJ. 

1  8  C.J. 

19  CJ. 

19  C.J. 

20  CJ. 

20  CJ. 

21  CJ. 
25  CJ. 


False  Imprisonment.  25  CJ. 

False  Personation.  25  C.J. 

False  Pretenses,  25  C.J. 

Fences,  25  C.J. 

Fires*  26  CJ. 

Fish*  26  CJ. 

Flag's*  26  C.J. 

Food,  26  CJ. 
Forcible  Entry  and  Detainer,     26  C.J. 

Forgery,  26  C.J. 

Fornication,  26  C.J. 

Fraudulent  Conveyances.  27  C.J. 

Gaming,  27  C.J. 
Homicide,                      29  C.J.  &  30  CJ. 

Incest,  31  CJ. 

Insurrection,  22  Cyc. 

Intoxicating'  Liquors,  23  Cyc. 

Kidnapping.  24  Cyc. 

Larceny.  25  Cyc. 

Lewdness.  25  Cyc. 

Libel  and  Slander.  25  Cyc. 

Lotteries.  25  Cyc. 

Malicious  Mischief.  25  Cyc. 

Malicious  Prosecution.  26  Cyc. 

Mayhem.  26  Cyc. 

Misceg'enation.  27  Cyc. 

Neutrality  Laws.  29  Cyc. 

Nuisances.  29  Cyc. 

Obscenity.  29  Cyc. 

Obstructing*  Justice.  29  Cyc. 

Peonag'e,  30  Cyc. 

Perjury.  30  Cyc. 

Piracy.  30  Cyc. 

Poisons.  31  Cyc. 

Prize  Fighting',  32  Cyc. 

Profanity,  32  Cyc. 

Prostitution,  32  Cyc. 

Rape,  33  Cyc. 

Receiving'  Stolen  Goods*  34  Cyc. 

Rescue.  34  Cyc. 

Riot.  34  Cyc. 

Robbery*  34  Cyc. 

Seduction*  35  Cyc. 

Sodomy*  36  Cyc. 

Suicide,  37  Cyc. 

Sunday*  37  Cyc. 

Threats,  38  Cyc 

Treason,  38  Cyc. 

Trespass.  (*)  38  Cyc. 

Unlawful  Assembly.  39  Cyc 

Usury.  39  Cyc. 

Vagrancy,  39  Cyc. 

War,  40  Cyc. 

Weapons,  40  Cyc. 

White  Slavery,  (10)  CJ. 

Woods  and  Forests,  40  Cyc. 

[For  other  particular  offenses 
consult  cross  references  after 
analysis  of  Criminal  Law*  16 
CJ.  p  45] 


See  cross  references  following  title  analysis  in  Corpus  Juris  or 
Cyc  for  related  matters  treated  in  other  titles. 
fThe  thousands  of  words  and  phrases  alphabetically  arrang'ed  throughout 
Corpus  Juris  and  Cyc  furnish  additional  means  of  finding  the  law  through  the 
cross  references  there  g'iven.  e.g.  if  the  Law  Chart  does  not  suggest  BanKs  and 
BanKing  as  the  place  to  looR  for  a  discussion  of  certified  checKs.  the  reference 
following  Certified  ChecR.  11  C.  J.  p  78  will  do  so. 

1.  Treated  in  Am.  Dig.  under  title  Insurance. 

2.  Includes  matter  treated  in  Am.  Dig',  under  titles  Account;  Account*  Action 
on;  Account  Stated. 

3.  Treated  in  Am.  Dig.  under  title  Action  on  the  Case. 

4.  Includes   also  matter  treated   in  Am.   Dig',  under  titles  Estates  Tail;  Life 
Estates;  Remainders;  Reversions. 

5.  Includes  also  matter   treated  in  Am.    Dig*,  under  titles    Forfeitures  and 
Penalties. 

6.  Includes  also  matter  treated  in  Am.  Dig*,  under  title  Literary  Property. 

7.  Includes  also  matter  treated  in  Am.  Dig.  under  title  Exceptions*.  Bill  of. 

8.  Treated  in  Am.  Dig.  under  title  Courts. 

9.  Treated  in  Am.  Dig.  under  title  Principal  and  Agent. 

10.  Treated  in  Am.  Dig.  and  Cyc  Annotations  under  title  Prostitution. 

11.  Treated  in  Am.  Dig.  under  title  Master  and  Servant.    Published  as  Pamphlet 
for  Corpus  Juris. 

12.  Treated  in  Am    Dig.  under  title  Motions. 
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Vital  Information  Regarding  Certain 
Titles  of  the  Law 

Questions  of  Pleading,  Practice  and  Evidence,  Peculiar  to  Particular  Titles,  Will  Always 

Be  Found  in  Such  Particular  Titles 


Crimes 


1.  .For  genera'  principles  of  criminal  law, 

see  Criminal  Law,  not  specific  crime 
titles  (25). 

2.  For   principles   of   specific    crimes,  see 

such  titles,  not  Criminal  Law  (25). 

3.  For  prosecutions  for  violation  of  muni- 

cipal ordinances,  sec  Municipal  Cor- 
porations, not  Criminal  Law  (26). 

4.  For   questions  of  evidence   in  criminal 

prosecutions,  see  Criminal  Law.  not 
Evidence  (26). 

Persons 

5.  For  associations,  corporations,  and  part- 

nerships for  particular  purposes,  see 
the  particular,   not  the  general  titles 

(34)  . 

(.  For  annulment  of  marriage  as  distin- 
guished from  divorce,  see  Marriage,  not 
Divorce  (35). 

7.  For  actions  for  separate  maintenance, 

see   Husband  and   Wife,  not  Divorce 

(35)  . 

8.  For  actions  for  injuries  to  seamen,  see 

Seamen,  not  Master  and  Servant  (36). 

9.  For  asylums  for  the  insane,  see  Asylums, 

not  Insane  Persons  (39). 


Property 

10.  For  sales  of  realty,  see  Vendor  and  Pur- 

chaser, not  Sales  (53). 

11.  For  sale  of  personalty,  see  Sales,  not 

Vendor  and  Purchaser  (53). 

12.  For  mortgages  of  personalty,  see  Chattel 

Mortgages,  not  Mortgages  (53). 

13.  For  exemptions  of  realty  from  seizure 

for  debt,  see  Homesteads,  not  Exemp- 
tions (53). 

14.  For  intestate  succession,  see  Descent  and 

Distribution,  not  Executors  and  Ad- 
ministrators, (55). 

15.  For   proceedings    for    establishment  of 

city  streets,  see  Municipal  Corpora- 
tions, not  Highways  (60). 

16.  For  fraudulent   conveyances  as  ground 

for  arrest,  attachment,  or  supplemen- 
tary proceedings,  see  Arrest.  Attach- 


ment, or  Execution,  not  Fraudulent 
Conveyances  (61). 

17.  For  conveyances  in   fraud   of  right  of 

husband  or  wife,  see  Husband  and  Wife 
(61). 

Contracts 

18.  For   general   principles  of   the   law  of 

contracts,  see  Contracts  (71). 

19.  For  all  principles  of  the  law  of  illegality 

of  contracts,  see  Contracts  (73). 

20.  For    distinction    between    Accord  and 

Satisfaction  and  Compromise  and  Settle- 
ment, see  Compromise  and  Settlement. 

21.  For  covenants  common  to  all  instruments 

of  conveyance,  sec  Covenants,  not 
Deeds,  Mortgages,  or  Leases  (75). 

22.  For    railroad    construction    and  repair 

contracts,  see  Building  Contracts,  not 
Railroads  (76). 

23.  For   contracts   for   municipal  improve- 

ments, see  Counties  and  Municipal  Cor- 
porations, not  Building  Contracts  (76). 

24.  For  validity  of  building  regulations,  see 

Municipal  Corporations,  not  Building 
Contracts  (76). 

25.  For  rights  and  duties  of  railroads  and 

street  railroads  other  than  as  carriers 
see  Railroads  and  Street  Railroads,  not 
Carriers  (77). 

26.  For  carriers  by  water,  see  Shipping,  not 

Carriers  (77). 


Torts 


27.  For    capacity   of   particular    classes  of 

persons  to  commit  tort,  see  titles  on 
such  classes,  not  Torts  (82). 

28.  For  general  principles  of  law  of  torts, 

see  Torts  (83). 

29.  For  specific  application  of  the  law  of 

torts,  see  specific  tort  titles,  (83). 

30.  For   general   principles  of  the  law  of 

negligence,  see  Negligence  (84). 

31.  For  specific  applications  of  the  law  of 

negligence,  see  specific  titles,  not  Negli- 
gence (84). 

32.  For  fraud  as  invalidating  any  particu- 

lar act.  see  title  covering  such  act,  not 
Fraud  (85). 

33.  For  obstruction  of  streets  and  highways 

as  nuisance,  see  Municipal  Corporations 
and  Highways,  not  Nuisances,  (86). 


34.  For  injunctions  against  conspiracies,  see 

Injunctions,  not  Conspiracy  (88). 

35.  For  statutory  criminal  frauds  not  con- 

stituting false  pretenses,  see  Fraud, 
not  False  Pretenses  (91). 

Procedure 

36.  For  general  questions  of  pleading,  prac- 

tice, and  evidence,  see  pleading,  prac- 
tice and  evidence  titles. 

37.  For  questions  of  pleading,  practice,  and 

evidence  as  peculiar  to  particular  titles, 
see  such  titles. 

38.  For  dismissal  of  appeal,  see  Appeal  and 

Error,  not  Dismissal  and  Nonsuit  (107). 

39.  For   nonsuit    for   failure  of  proof,  see 

Trial,  not  Dismissal  and  Nonsuit  (107). 

40.  For   trials  by   court  without   jury,  see 

Trial,  not  Courts  (108). 

41.  For  equitable  relief  by  injunction  against 

judgments,  see  Judgments,  not  Injunc- 
tions (115). 

42.  For  review  of  criminal  cases,  see  Crim- 

inal Law,  not  Appeal  and  Error  (27, 
116). 

43.  For  appeals  to  courts  of  record  f  rorrf  jus- 

tices of  the  peace,  see  Justices  of  the 
Peace,  not  Appeal  and  Error  (116). 

Government 

44.  For  right  to  trial  by  jury,  see  Juries,  not 

Constitutional  Law  (123). 

45.  For  privileges  from  searches  and  seiz- 

ures, see  Searches  and  Seizures,  not 
Constitutional  Law  (123). 

46.  For  pleading  and  evidence  of  statutes,  see 

Statutes,  not  Pleading  or  Evidence 
(124). 

47.  For  treaties  wih  Indian  tribes,  see  In- 

dians, not  Treaties  (125). 

48.  For  all  questions  of  procedure  in  civil 

actions  peculiar  to  practice  before  jus- 
tices of  the  peace,  see  Justices  of  the 
Peace,  not  procedural  titles  (131). 

49.  For  criminal  proceedings  before  justice 

of  the  peace  as  committing  magistrate, 
see  Criminal  Law,  not  Justices  of  the 
Peace  (131). 

50.  For   taxes   imposed   by  local  authority, 

see  the  title  relating  to  such  authority, 
as  Municipal  Corporations,  not  Taxa- 
tion (132). 


The  numerals  in  parenthesis  refer  to  paragraphs  in  Dr.  Kiser's 
lectures  on  Legal  Research  which  will  prove  invaluable  to  anyone 
engaged  in  Legal  Research.    See  page  13. 
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FINDING  THE  LAW 

By  Using  the  Law  Chart,  the  Analyses  in  Corpus  Juris- Cyc  ^ 

and  the  Annotations 


1.  Fix  definitely  in  your  mind  the  legal 
principle  sought. 

2.  Carefully  select  the  Grand  Division 
your  principle  falls  under. 

3.  Locate  the  subdivision  heading  under 
which  it  falls. 

4.  Choose  the  title  in  the  subdivision  cover- 
ing the  particular  principle  sought. 

5.  - Turn  to  the  analysis  of  that  title  in 
Corpus  Juris  or  Cyc  if  the  title  does  not  yet 
appear  in  Corpus  Juris,  and  select  with  dis- 
crimination, after  •  careful  reading  of  all 
chapter  headings,  the  heading  indicated  by  a 
Roman  numeral  and  black  letter  line  cover- 
ing the  principle  sought. 

6.  Carefully  select  the  pertinent  heading 
in  the  next  lower  subdivision  indicated  by  a 
capital  letter. 

NOTE:  (In  Corpus  Juris  the  analyses  of 
large  titles  are  divided  into  two  parts,  first, 
a  skeleton  analysis  containing  merely  the 
chapter  headings  (black-faced  lines)  and  the 
first  subdivisions  thereof  indicated  by  capital 
letters,  and,  second,  a  sub  or  detailed  analysis. 
The  smaller  titles  contain  only  the  detailed 
analysis;  hence,  if  you  are  examining  one  of 
the  smaller  titles,  disregard  entirely  the  rule 
laid  down  in  paragraph  7,  following: 

7.  Note  the  page  number  opposite  your 
chapter  heading  and  turn  immediately  to  the 
sub-analysis,  which  is  a  detailed  analysis, 
where  you  will  find  the  chapter  heading  already 
found  in  your  skeleton  analysis  and  the  par- 
ticular first  subdivision,  designated  by  a  capital 
letter,  which  you  have  already  selected. 

8.  Next  select  the  right  heading  in  the  next 
lower  subdivision  which  you  will  find  indicated 
by  Arabic  numerals  equally  distant  from  the 
margin. 


9.  Next  select  the  right  heading  in  the  next 
lower  subdivision  which  you  will  find  desig- 
nated by  small  letters. 

10.  Next  select  the  right  heading  in  the 
next  lower  subdivision  which  you  will  find 
designated  by  Arabic  numerals  enclosed  in 
parentheses. 

If  by  this  time  you  do  not  arrive  at  a  perti- 
nent heading  which  is  not  further  subdivided 
(a  section  heading  which  indicates  the  page 
where  your  precise  point  is  discussed)  examine 
the  next  lower  subdivision,  designated  by  small 
letters  enclosed  in  parentheses.  Often  you 
come  to  the  analysis  line  indicating  the  page 
number  and  section  number  of  your  specific 
point  before  going  through  as  manv  subdivi- 
sions as  indicated  above. 

1 1.  To  find  the  last  expression  of  the  courts 
on  your  principle  examine  the  annotations  to 
Corpus  Juris  and  Cyc. 

12.  The  annotations  are  arranged  by  titles 
in  alphabetical  order  so  that  having  located 
your  principle  in  Corpus  Juris  or  Cyc  you  may 
turn  to  the  same  title,  page,  and  note  num- 
ber in  Annotations  and  there  you  will  find  all 
the  late  cases  and  new  law  on  your  proposition. 

13.  In  the  Annotations  you  will  find  matter 
marked  New.  This  new  matter  is  put  in  the 
Annotations  at  a  place  corresponding  as  nearly 
as  may  be  to  the  place  where  it  would  have 
been  in  the  text  if  it  had  been  in  existence  when 
the  text  was  written.  You  may  not  be  able 
to  find  your  point  in  Corpus  Juris  or  Cyc  al- 
though you  find  the  appropriate  place  for  its 
treatment  had  it  been  decided.  In  such  case 
look  in  the  Annotations  in  the  corresponding 
place.  If  it  has  yet  been  enunciated  by  the 
courts  it  will  be  in  Annotations. 
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LEGAL  PROBLEMS 


Case 
stated 

Law 
question 

Case 
stated 

Law 
question 


Plaintiff  was  struck  by  a  street  car  and  received  injuries  which  clearly  required  the 
care  of  a  physician.   He  refused  medical  aid  and  thus  made  his  injuries  more  severe. 

Can  failure  to  procure  necessary  medical  aid  be  set  up  in  mitigation  of  damages? 


Plaintiff  was  injured  by  stepping  into  a  hole  between  the  rails  of  a  defendant's  street 
railroad.  While  in  such  situation,  a  nervous  shock  resulted  from  fear  of  being  run 
over  by  an  approaching  car. 

Is  fright  and  mental  shock  accompanying  personal  injury  an  element  of  damages 
for  which  recovery  may  be  had? 
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DAMAGES 

By  Donald  J.  Kiser* 
[Matters  not  In  this  Title,  treated  elsewhere  In  this  Work,  see  Cross  References  Infra  p  707] 

ANALYSIS 

L  DEFINITIONS  AND  DISTINCTIONS  [§§  1-51]  p  710 

A.  Damages  Generally  [}  1]  p  710 

B.  Particular  Classes  and  Descriptions  of  Damages  [$§  2-51 J  p  710 

1.  Acbumulative  Damages  [}  2]  p  710 

2.  Actual  Damages  [}  3]  p  710 

3.  Added  Damages  [§  4]  p  711 

4.  Affirmative  Damages  [§  5]  p  711 

5.  Civil  Damages  [§  6]  p  711 

6.  Compensatory  Damages       7]  p  711 

7.  Consequential  Damages   [5  8]  p  711 

8.  Continuing  Damages  [§  9]  p  711 

9.  Cosmetic  Damages  [§  10]  p  711 

10.  Direct  Damages  [$  11]  p  711 

11.  Double  Damages  [$  12]  p  711 

12.  Enhanced  Damages  [§  13]  p  712 

13.  Estimated  Damages  [§  14]  p  712 

14.  Excessive  Damages  [§  15]  p  712 

15.  Ex  Contractu  Damages  [$  16]  p  712 

16.  Ex  Delicto  Damages  [§  17]  p  712 

17.  Exemplary  Damages  [§  18]  p  712 

18.  Fee  Damages  [$  19]  p  712 

19.  General  Damages  [$  20]  p  712 

20.  Gross  Damages  [§  21]  p  713 

21.  Imaginary  Damages  [5  22]  p  713 

22.  Inadequate  Damages  [§  23]  p  713 

23.  Incidental  Damages  [§  24]  p  713 

24.  Indeterminate  Damages  [§  25]  p  713 

25.  Individual  Damages  [$  26]  p  713 

26.  Intervening  Damages  [§  27]  p  713  . 

27.  Irreparable  Damages  [§  28]  p  713 

28.  Land  Damages  [$  29]  p  714 

29.  Legal  Damages  [§  30]  p  714 

30.  Liquidated  Damages  [$  31]  p  714 

31.  Multiple  Damages  [§  32]  p  714 

32.  Necessary  Damages  [§  33]  p  714 

33.  Nominal  Damages  [$  34]  p  714 

34.  Nonpecuniary  Damages  [§  35]  p  714 

35.  Pecuniary  Damages  [$  36]  p  714 

36.  Permanent  Damages  [$  37]  p  714 

37.  Presumptive  Damages   [§  38]  p  714 

38.  Proximate  Damages  [§  39]  p  714 

39.  Punitive  or  Punitory  Damages  [§  40]  p  714 

40.  Remote  Damages  [§  41]  p  715 

41.  Special  Damages  [§  42]  p  715 

'  42.  Speculative  Damages  [§  43]  p  716 

43.  Stipulated  Damages  [§  44]  p  716 

44.  Substantial  Damages  [§  45]  p  716 

45.  Temperate  Damages  [\  46]  p  716 

46.  Temporary  Damages  [§  47]  p  716 

47.  Triple  Damages  [§  48]  p  716 

48.  Uncertain  Damages  [§  49]  p  716 


•Author  of  "Compromise  and  Settlement"  12  C.  J.  p  312,  "Conflict  of  Laws"  12  C.  J.  p  427,  "Contracts"  13  C.  J. 
p  214,  "Customs  and  Usages"  17  C.  J.  p  444,  "Workmen's  Compensation  Acts"  C.  J.;  and  contributing  editor  of  Cy- 
clopedia of  Law  and  Procedure. 


For  later  cases,  developments  and  chanffee  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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49.  Unliquidated  Damages  [§  50]  p  716 

50.  Vindictive  Damages  [$  51]  p  716 

II.  NATURE  AND  EXISTENCE  OF  RIGHT  TO  DAMAGES  IN  GENERAL  [$$  52-56]  p  716 

A.  Basic  Principles  [§  52]  p  716 

B.  Effect  of  Nature  or  Form  of  Action  [§  53]  p  717, 

C.  Character  of  Injury  [§  54]  p  717 

D.  Presumption  of  Damages  [§  55]  p  718 

E.  Property  Right  in  Damages  [§  56]  p  719 

HI.  WHAT  LAW  GOVERNS  [§  57]  p  719 

IV.  NOMINAL  DAMAGES  [$$  58-67]  p  720 

A.  Nature  and  Theory  in  General  [§  58]  p  720 

B.  Absence  of  Proof  as  to  Actual  Damage  [§  59]  p  720 

C.  Absence  of  Actual  Damages  [§  60]  p  724 

D.  Actual  Damage  Uncertain  or  Unascertainable  [§  61]  p  725 

E.  Actual  Damages  Established  [§  62]  p  725 

F.  Actual  Loss  Not  Proper  Element  of  Compensatory  Damages  [§  63]  p  726 

G.  Technical  or  Trivial  Wrongs  [§  64]  p  726 

H.  Wrong  Resulting  in  Benefit  [§  65]  p  726 

I.  Subsequent  Reparation  of  Loss  [§  66]  p  727 
J.  Amount  [§  67]  p  727 

V.  COMPENSATORY  DAMAGES  [§$  68-230]  p  727 
A.  General  Principles  [}$  68-104]  p  727 

1.  Nature  and  Theory  of  Compensatory  Damages  [§  68]  p  727 

2.  Natural  and  Proximate  Consequences  [§§  69-85]  p  728 

a.  In  General  [§  69]  p  728 

b.  Distinction  between  Terms  [§  70]  p  734 

c.  Proximate  Cause  [j§  71-74]  p  734 

(1)  In  General  [5  71]  p  734 

(2)  Intervening  Causes  [§  72]  p  735 

(3)  Concurring  Causes  [§  73]  p  740 

(4)  Innocent  and  Wrongful  Causes  [§  74]  p  741 
8.  Natural  and  Probable  Consequences  [§§  75-85]  p  741' 

1  (1)  In  General  [$  75]  p  741 
(2)  Contracts   [§§  76-80]  p  742 

(a)  General  Rule  [§  76]  p  742 

(b)  Special  Circumstances  [§  77]  p  746 

(c)  Collateral  Contracts  and  Transactions  [§  78]  p  748 

(d)  Injuries  to  Third  Persons  [$  79]  p  749 

(e)  Concurrence  with  Natural  Causes  [§  80]  p  749 
r(3)  Torts  [§§  81-84]  p  750 

(a)  General  Rule  [§  81]  p  750 

(b)  Unforeseen  and  Unanticipated  Consequences  [§  82]  p  751 

(c)  Extraordinary  Circumstances  [$  83]  p  752 

(d)  Injuries  to  Third  Persons  [$  84]  p  752 

(4)  Cases  Permitting  Election  between  Contract  and  Tort  [§  85]  p  752 

3.  Uncertain,  Speculative,  and  Contingent  Consequences  [§§  86-91]  p  753 

a.  General  Rule  [§  86]  p  753 

b.  Sources  of  Uncertainty  [§§  87-90]  p  754 

(1)  In  General  [§  87]  p  754 

(2)  Uncertainty  as  to  Existence  [$  88]  p  754 

(3)  Uncertainty  as  to  Cause  [§  89]  p  755 

(4)  Uncertainty  as  to  Measure  or  Extent  [§  90]  p  756 

c.  Degree  of  Certainty  Required  [§  91]  p  759 

4.  Prospective  and  Anticipated  Consequences  [§§  92-95]  p  761 

a.  General  Rule  [§  92]  p  761 

b.  Contracts  [$  93]  p  762 

c.  Torts  m  94-95]  p  762 

(1)  Injuries  to  Person  [§  94]  p  762 

(2)  Injuries  to  Property  [§  95]  p  766 

5.  Avoidable  Consequences  [§§  96-104]  .  p  767 

a.  Duty  to  Prevent  or  Reduce  Damages  in  General  [$  96]  p  767 

b.  Necessity  of  Reasonable  Expenditure  [§  97]  p  770 

c.  Effect  of  Promise  of  Wrongdoer  to  Avoid  or  Lighten  Loss  [$  98]  p  771 

d.  Applications  of  Rules  [§  99-104]  p  771 

(1)  Breach  of  Contract  [$$  99-100]  p  771 


For  lat»r  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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(a)  In  General  [§  99]  p  771 

(b)  Contracts  for  Services  or  Use  of  Instrumentality  [§  100]  p  775 

(2)  Injury  to  Property  [§  101]  p  776 

(3)  Injury  to  Person  [§§  102-104]  p  778 

(a)  In  General  [f  102]  p  778 

(b)  Duty  to  Procure  Medical  Attention  [§  103]  p  779 
(e)  Duty  to  Undergo  Surgical  Operation  [§  104]  p  779 

B.  Particular  Elements  of  Compensation  [§§  105^165]  p  780 

1.  Pecuniary  Losses  [].§  105-149]  p  780 

a.  In  General  [§  105]  p  780 

b.  Lost  Time  and  Earnings  [§  106]  p  780 

c.  Services  [$  107]  p  782 

d.  Earning  Capacity  [§  108]  p  782 

6.  Destruction,  Deprivation,  or  Loss  of  Use  of  Property  [§§  109-111]  p  785 

(1)  In  General  [§  109]  p  785 

(2)  Crops  [§  110]  p  785 

(3)  Animals  [§  111]  p  785 

f.  Profits  [§§  112-120]  p  785 

(1)  In  General  [§  112]  p  785 

(2)  Contracts    [§§  113-115]  p  788 

(a)  Zw  GeweraZ  [§  113]  p  788 

(b)  Contemplation  of  the  Parties  [$  114]  p  793 

(c)  Collateral  Contracts  [§  115]  p  793 

(3)  Torts  [$$  116-120]  p  794 

(a)  In  General  [$  116]  p  794 

(b)  Interruption  of  Business  [§§  117-119]  p  795 

aa.  In  General  [§  117]  p  795 
bb..Afeit>  Business  [§  118]  p  797 
cc.  Illegal  Business  [§  119]  p  797 
(e)  Injury  to  Crops  [§  120]  p  797 

g.  Financial  Credit  and  Reputation  [§  121]  p  797 

h.  Business,  Trade,  or  Patronage  [§  122]  p  797 

i.  Rents  [$  123]  p  798 
j.  Expenses   [§§  124-135]  p  798 

(1)  In  General  [$  124]  p  798 

(2)  Breach  of  Contract  [$$  125-126]  p  798 

(a)  In  General  [§  125]  p  798 

(b)  Expenses  Incurred  in  Reliance  upon  Contract  [$  126]  p  800 

(3)  Injuries  to  Person  [$§  127-130]  p  801 

(a)  In  General  [§  127]  p  801 

(b)  Medical  Attention,  Nursing,  and  Medicine  [§$  128-130]  p  801 

aa.  In  General  [§  128]  p  801  . 

bb.  Necessity  of  Payment  or  Liability  Therefor  [$  129]  p  803 
ce.  Future  Expenditures  [§  130]  p  805 

(4)  Injury  to  Property  [5  131]  p  805 

(5)  Expenses  Incurred  in  Reducing  Damages  [5  132]  p  806 

(6)  Expenses  of  Litigation  and  Attorneys' Fees  [§§  133-135]  p  807 

(a)  In  General  [§  133]  p  807  . 

(b)  In  Connection  with  Exemplary  Damages  [§  134]  p  SOS 

(c)  Expenses  in  Collateral  Proceedings  [§  135]  p  S09 
k.  Interest  [§§  136-149]  p  811 

(1)  Contracts    [$$  136-143]  p  811 

(a)  In  General  [§  136]  p  811. 

(b)  Unliquidated  Claims  [§$  137-140]  p  815 

aa.  In  General  [§  137]  p  815 

bb.  Existence  of  Set-Off  or  Counterclaim  [§  138]  p  818 
ec.  Where  Right  to  Recover  or  Amount  of  Debt  Disputed  [J  139]  p  SIS 
dd.  Agreements  Respecting  Liquidation  [§  140]  p  818 
'(c)  Default  [§  141]  p  818 

(d)  Compound  Interest  [§  142]  p  819 

(e)  What  Law  Governs  [$  143]  p  819 

(2)  Torts         144-148]  p  820 

(a)  In  General  [§  144]  p  820 

(b)  Wrongs  to  Person  [§  145]  p  824 

(c)  Wrongs  to  Personal  Property  [§  146]  p  824 

(d)  Wrongs  to  Real  Property  [§  147]  p  825 

(e)  What  Law  Governs  [§  148]  p  826 

(3)  Equity  [§  149]  p  826 

2.  Physical  Pain  and  Suffering  [§  150]  p  826 
 3.  Mental  Pain  and  Suffering  [§§  151-161]  p  828 

For  later  caaes,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a.  In  General  [5  151]  p  828 

b.  As  Independent  Ground  of  Recovery  [$  152]  p  831 

c.  Accompanying  Physical  Injury  to  Person        153-154]  p  832 

(1)  In  General  [$  153]  p  832 

(2)  Disfigurement  [$  154]  p  835 

d.  Accompanying  Injury  to  Another  [§  155]  p  835 

e.  Accompanying  Injury  to  Property  [$  156]  p  836 

f.  Accompanying  Breach  of  Contract  [§  157]  p  837 

g.  Particular  Forms  of  Mental  Suffering  [§§  158-161]  p  838 

(1)  Fright  or  Shock  [$  158]  p  838 

(2)  Humiliation,  Indignity,  and  Insult  [§  159]  p  841 

(3)  Vexation  or  Inconvenience  [§  160]  p  841 

(4)  Worry  or  Apprehension  of  Future  Consequences  [§  161]  p  842 

4.  Disfigurement  of  Person  [§  162]  p  843 

5.  Disease  and  Physical  Impairment  Generally  [§  163]  p  843 

6.  Impairment  of  Mental  Faculties  [§  164]  p  843 

7.  Exposure  to  Danger  [§  165]  p  843 
C.  Measure  and  Amount  [§$  166-222]  p  844 

1.  In  General  [§  166]  p  844 

2.  Choice  as  to  Method  of  Determination  [§  167]  p  846 

3.  Measure  of  Entire  Award  [§§  168-194]  p  847 

a.  Contracts  [$$  168-179]  p  847 

(1)  In  General  [§  168]  p  847 

(2)  Part  Performance  [§  169]  p  852 

(3)  Defective  Performance  [§  170]  p  853 

(4)  Delay  in  Performance  [§  171]  p  854 

(5)  Prevention  of  Performance  [§  172]  p  855 

(6)  Particular  Classes  of  Contracts  [§§  173-179]  p  859 

(a)  Work,  Labor,  and  Services  [$  173]  p  859 

(b)  Board,  Lodging,  or  Support  [§  174]  p  861 

(c)  Division  of  Profits,  Losses,  or  Expenses  [§  175]  p  862 

(d)  Granting  Special  Privileges  or  Restraining  Competition  [§  176]  p  862 

(e)  Payment  or  Loan  of  Money  [§  177]  p  863 

(f)  Payment  or  Delivery  of  Property  [§  178]  p  865 

(g)  Betterment  or  Improvement  of  Land  [§  179]  p  867 

b.  Torts'  [U  180-194]  p  868 

(1)  In  General  [§  180]  p  868 

(2)  Injuries  to  Person  [§  181]  p  869 

(3)  Injuries  to  Personal  Property  [§§  182-186]  p  876 

(a)  Total  Loss  or  Destruction  [§  182]  p  876 

(b)  Injuries  Short  of  Loss  or  Destruction  [§  183]  p  877 

(c)  Detention  or  Deprivation  of  Use  [§  184]  p  878 

(d)  Injuries  -to  Animals  [§  185]  p  879 

(e)  Character  of  Claimant's  Interest  [§  186]  p  880 
'(4)  Injuries  to  Real  Property  [§§  187-194]  p  880 

(a)  In  General  [§  187]  p  880 

(b)  Particular  Kinds  of  Property  [§§  188-193]  p  884 

aa.  Buildings  and  Other  Structures  [§  188]  p  885 

bb.  Fences  [§  189]  p  886 

cc.  Crops  [§  190]  p  887 

dd.  Trees  and  Shrubs  [§  191]  p  891 

ee.  Soil  [{  192]  p  893 

ff.  Pasture  and  Meadow  Land  [$  193]  p  893 

(c)  Character  of  Claimant's  Interest  [\  194]  p  894 

4.  Measure  of  Particular  Elements  [§§  195-222]  p  894 

a.  Loss  of  Time  and  Earnings  [§  195]  p  894 

b.  Impairment  of  Earning  Capacity  [§  196]  p  897, 

c.  Value  of  Personalty  or  Realty  [$  197]  p  907 

d.  Rental  Value  [§  198]  p  910 

e.  Profits  [$  199]  p  910 

f.  Loss  of  Business  [§  200]  p  914 

g.  Expenses  [§  201]  p  914 

h.  Interest  [$$  202-220]  p  917 

(1)  Rate  m  202-205]  p  917 

(a)  In  General  [§  202]  p  917 

(b)  Coupons  and  Periodical  Installments  of  Interest  [§  203]  p  918 

(c)  What  Law  Governs  [§  204]  p  918 

(d)  Change  of  Legal  Rate  [5  205]  p  919 

(2)  Period  for  Which  Computed  [§§  206-220]  p  919 

(a)  Breach  of  Contract  [§§  206-216]  p  919 
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aa.  In  General  [§  206]  p  919 
bb.  Payment  of  Money  [§§  207-216]  p  919 
(aa)  On  a  Day  Certain  [§  207]  p  919 
(bb)  On  a  Day  Capable  of  Ascertainment  [§  208]  p  919 
(cc)  Payment  by  Note  [§  209]  p  920 

(dd)  Payment  on  Happening  of  Event  or  Condition  [§  210]  p  920 
(ee)   Contract  Silent  as  to  Time  [$  211]  p  920 
(ff)  Goods  Sold  and  Delivered  [§  212]  p  920 
(gg)  Loans  and  Advances  [§  213]  p  921 
(hh)  Accounts  [$  214]  p  921 

(ii)  Work  Done  and  Material  Furnished  [§  215]  p  922 
(jj)  Penal  Bonds  [§  216]  p  922 
r(b)  Money  Wrongfully  Obtained  or  Used  [§  217]  p  922 

(c)  Money  Held  to  Use  of  Another  [§  218]  p  923 

(d)  Judgments,  Verdicts,  and  Awards  [$  219]  p  923 

(e)  Damages  for  Torts  [§  220]  p  924 
i.  Physical  Pain  and  Suffering  [§  221]  p  924 
j.  Mental  Pain  and  Suffering  [§  222]  p  925 

D.  Aggravation  of  Damages  [§  223]  p  926 

E.  Mitigation  or  Reduction  of  Damages  [§§  224-230]  p  926 

1.  In  General  [§  224]  p  926 

2.  Breach  of  Contract  [§  225]  p  927 

3.  Torts  [§5  226-230]  p  928 

a.  In  General  [§  226]  p  928 
\  b.  Payment  of  Compensation  [§  227]  p  928 

c.  Insurance  or  Other  Collateral  Compensation  [§  228]  p  929 

d.  Joint  Tenancy,  or  Tenancy  in  Common  of  Plaintiff  [§  229]  p  930 

e.  Contributory  Negligence  [§  230]  p  930 

VI.  LIQUIDATED  DAMAGES  [$$  231-267]  p  931 

A.  In  General  [$  231]  p  931 

B.  Distinction  between  Penalty  and  Liquidated  Damages  [§  232]  p  932 

C.  Determination  of  Character  of  Provision        233-259]  p  934 

1.  In  General  [%  233]  p  934 

2.  Intent  of  Parties  [§  234]  p  935 

3.  Preference  for  Construction  as  Penalty  [§  235]  p  937 

4.  Use  of  Particular  Words  or  Terms  [§  236]  p  938 

5.  Difficulty  of  Measuring  Damages  [§  237]  p  941 

6.  Reasonableness  of  Provision  [§  238]  p  943 

7.  Collateral  Character  of  Provision  [§  239]  p  916 

8.  Amount  Varying  with  Extent  of.  Breach  [§  240]  p  947 

9.  Amount  Fixed  by  Duration  of  Default  or  Delay  [§  241]  p  947 

10.  Deposits  and  Part  Payments  [§  242]  p  948  . 

11.  Retention  of  Payment  to  Secure  Performance  [§  243]  p  950 

12.  Bond  in  Penalty  of  Stated  Sum  [§  244]  p  950 

13.  Provision  for  Waiver  [§  245]  p  951 

14.  Nature  of  Principal  Contract  [§$  246-251]  p  951 

a.  Contract  for  Performance  of  Single  Act  or  Condition  [§  246]  p  951 

b.  Contract  for  Performance  of  Several  Acts  or  Conditions        247-249]  p  951 

(1)  In  General  [§  247]  p  951 

(2)  Conditions  Varying  in  Importance  [§  248]  p  952 

(3)  Certainty  as  to  Actual  Damages  [§  249]  p  953 

c.  Contract  Admitting  of  Part  or  Substantial  Performance  [J  250]  p  954 

d.  Alternative  Agreements  [§  251]  p  954 

15.  Particular  Classes  of  Contracts  [§§  252-259]  p  954 

a.  Payment  of  Money  [§  252]  p  954 

b.  Sale  of  Personalty  [§  253]  p  956 

c.  Sale  of  Realty  [§  254]  p  956 

d.  Lease  [§  255]  p  957 

e.  Employment  [§  256]  p  958 

f.  Hire  [§  257]  p  959 

g.  Refraining  from  Business  or  Profession  [?  25S]  p  959 

h.  Stipulations  against  Delay  [§  259]  p  960 

D.  Scope  of  Provision  [§  260]  p  962 

E.  Right  to  Enforce  Provision  [§$  261-265]  p  963 

1.  In  General  [§  261]  p  963 

2.  Partial  or  Substantial  Performance  [§  262]  p  964 

3.  Default  or  Delay  Due  to  Plaintiff  [§  263]  p  964 

4.  Necessity  of  Actual  Damages       264]  p  965 

5.  Waiver  [§  265]  p  966 
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F.  Amount  of  Recovery  [M  266-207]  p  966 

1.  Liquidated  Damages  [§  266]  p  966 

2.  Penalty  [$  267]  p  968 

VII.  EXEMPLARY  DAMAGES  [H  268-298]  p  968 

A.  Nature  and  Theory  in  General  [§  268]  p  968 

B.  Constitutional  and  Statutory  Provisions  [$  269]  p  973 

C.  Necessity  of  Actual  Damage  [§  270]  p  974 

D.  Injuries  for  Which  Allowable  [§§  271-278]  p  974 

1.  In  General  [$  271]  p  974 

2.  Breach  of  Contract  [§  272]  p  976 

3.  Torts  [H  273-277]  p  977 

a.  In  General  [$  273]  p  977 

b.  Injuries  to  Person  [§  274]  p  979 

c.  Injury  to  Property  [$$  275-277]  p  979 

(1)  In  General  [$  275]  p  979 

(2)  Personalty   [$  276]  p  980 
■(3)  Realty  [§  277]  p  980 

4.  4c*s  Punishable  as  Crimes  [\  278]  p  981 

E.  Grounds  for  Award  [$§  279-285]  p  982 

1.  Zra  GeweraZ  [§  279]  p  982 

2.  Malice,  Wantonness,  or  Oppression  [$$  280-283]  p  983 

a.  7w  General  [$  280]  p  983 

b.  ^Lc*  Mer<%  Unlawful  [$  281]  p  984 
e.  4c*  Forcibly  Done  [§  282]  p  985 

d.  ##ec*  o/  Good  Faith- or  Estoppel  [§  283]  p  985 

3.  Negligence  [§  284]  p  986 

4.  Frawd  [§  285]  p  988 

F.  Persons  Entitled  to  Recover  [§  286]  p  988 

G.  Persons  Liable  [§§  287-292]  p  988 

1.  Jw  GeraeraZ  [5  287]  p  988 

2.  Jomf  Defendants  [§  288]  p  989 

3.  Z^ec*  o/  Dea*fe  o/  TFrow^r^oer  [§  289]  p  989 

4.  4c*s  o/  Agent  or  Servant  [§§  290-291]  p  989 

a.  Zw  GeweraZ  [$  290]  p  989 

b.  Ratification  [§  291]  p  992 

5.  Acts  of  Attorney  [§  292]  p  993 

H.  Amount  and  Elements  [§§  293-297]  p  993 

1.  Zra  GeweraZ  [§  293]  p  993 

2.  Financial  Condition  of  Parties  [$$  294-296]  p  995 

a.  Zre  GeweraZ  [§  294]  p  995 

b.  Defendant  [§  295]  p  995 

c.  Plaintiff  [§  296]  p  996 

3.  Attorney's  Fees  and  Expenses  [§  297]  p  996 

I.  Mitigation  [§  298]  p  997 

Vni.  MULTIPLE  DAMAGES  [$  299]  p  997 

IX.  PLEADING  [$$  300-321]  p  998 

A.  Introductory  [§  300]  p  998 

B.  Declaration,  Complaint,  or  Petition  [§§  301-317]  p  998 

1.  Allegation  of  Damages  in  General  [§  301]  p  998 

2.  Mistake  in  Designation  of  Rule  or  of  Kind  of  Damages  [$  302]  p  1000 

3.  Damages  Accruing  after  Commencement  of  Suit  [§  303]  p  1000 

4.  Nominal  Damages  [$  304]  p  1000 

5.  General  Damaaes  [§  305]  p  1001 

6.  Special  Damages  [§§  306-307]  p  1002 

a.  Necessity  of  Allegation  [§  306]  p  1002 

b.  Sufficiency  of  Allegations  [§  307]  p  1004 

7.  Liquidated  Damages  [§  308]  p  1005 

8.  Exemplary  Damages  [§  309]  j)  1005 

9.  Statutory  or  Multiple  Damages  [§  310]  p  1007 

10.  Particular  Elements  of  Damages  [§§  311-317]  p  1007 

a.  Personal  Injuries  in  General  [§  311]  p  1007 

b.  Loss  of  T«e  [§  312]  p  1014 

c.  Impairment  of  Earning  Capacitij  [§  313]  p  1015 

d.  Loss  of  Profits  [$  314]  p  1017' 

e.  Expenses  [*  315]  p  1017 

f.  Ben*  [5  316]  p  1019 

g.  Interest  [§  317]  p  1019 
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C.  Plea  or  Answer  [$$  318-319]  p  1020 

1.  In  General  [§  318]  p  1020 

2.  Matters  in  Mitigation  [§  319]  p  1020 

D.  Issues,  Proof,  and  Variance  [§§  320-321]  p  1021 

1.  In  General  [$  320]  p  1021 

2.  Amount  of  Recovery  [§  321]  p  1023 

X.  EVIDENCE  [U  322-341]  p  1023 

A.  Presumptions  and  Burden  of  Proof  [§  322]  p  1023 

B.  Admissibility  [J$  323-339]  p  102G 

1.  In  General  [$  323]  p  1026 

2.  Breach  of  Contract  [}  324]  p  1027 

3.  Injuries  to  the  Person  [§§  325-335]  p  1028 

a.  In  General  [§  325]  p  1028 

b.  Previous  and  Subsequent  Condition  [§  326]  p  1031 
C.  Character  and  Habits  of  Injured  Person  [§§  327-328]  p  1034 

(1)  On  Behalf  of  Plaintiff  [$  327]  p  1034 

(2)  On  Behalf  of  Defendant  [§  328]  p  1034 

d.  Permanency  of  Injury  and  Future  Consequences  [$  329]  p  1035 

e.  Medical  Attention  [§  330]  p  1036 

f.  Expectancy  of  Life  [§  331]  p  1036 

g.  Domestic  Relations  of  Person  Injured  [§  332]  p  1036 

h.  Financial  Condition  [§  333]  p  1037 

i.  Loss  of  Earnings  or  Impairment  of  Earning  Capacity  [§  334]  p  10371 
j.  Expenses  Incurred  [§  335]  p  1038 

4.  Injuries  to  Property  [§§  336-338]  p  1038 

a.  In  General  [§  336]  p  1038 

b.  Value  [$  337]  p  1039 

c.  Expenses  Incurred  [§  338]  p  1041 

5.  Exemplary  Damages  [§  339]  p  1041 

C.  Weight  and  Sufficiency  [§§  340-341]  p  1042 

1.  In  General  [$  340]  p  1042 

2.  Exemplary  Damages   [$  341]  p  1042 

XL  PROCEEDINGS  FOR  ASSESSMENT  [$$  342-396]  p  1042 

A.  Assessment  on  Default  or  Interlocutory  Judgment  [§§  342-356]  p  1042 

1.  Necessity  [§  342]  p  1042 

2.  Authority  and  Mode  of  Assessment  [§§  343-348]  p  1043 

a.  '  In  General  [§  343]  p  1043 

b.  Assessment  by  Court  [§  344]  p  1043 

c.  Assessment  by  Clerk  or  Prothonotary  [$  345]  p  1043 
,      d.  Assessment  by  Commissioner  or  Auditor  [$  346]  p  1044 

e.  Assessment  by  Referee  [§  347]  p  1044 

f.  Assessment  by  Jury  [§  348]  p  1044 

3.  Condition  of  Cause  [$  349]  p  1046 

4.  Time  of  Assessment  [§  350]  p  1046 

5.  Notice  to  Defendant  [§  351]  p  1047 

6.  Writ  of  Inquiry  [§  352]  p  1047 

7.  Hearing  in  Behalf  of  Defaulted  Party  [$$  353-354]  p  1048 

a.  Right  and  Extent  of  [§  353]  p  1048 

b.  Evidence  [§  354]  p  1049 

8.  Verdict  or  Finding  [§  355]  p  1051 

9.  Setting  Aside  Inquest  [§  356]  p  1051 

B.  Physical  Examination  of  Person  Injured  [§§  357-360]  p  1052 

1.  In  General  [j  357]  p  1052 

2.  Time  for  Application  [§  358]  p  1056 

3.  Making  of  Examination,  Report,  and  Fees       359]  p  1057 

4.  Withdrawal  of  Request  [5  360]  p  1057 

C.  Questions  of  Law  and  Fact  [§  361]  p  1057 

D.  Instructions  [$$  362-389]  p  1061 

1.  Duty  of  Court  to  Instruct  [$§  362-363]  p  1061 

a.  In  General  [§  362]  p  1061 

b.  Exclusion  of  Remote  or  Speculative  Damages  [$  363]  p  1063 

2.  Form  and  Requisites  [§§  364-376]  p  1063 

a.  In  General  [§  364]  p  1063 

b.  Conformity  to  Pleadings   [§§  365-366]  p  1064 

(1)  In  General  [§  365]  p  1064 

(2)  Several  Grounds  of  Action  [§  366]  p  1065 

c.  Conformity  to  Evidence  [§  367]  p  1065 
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d.  Restriction  of  Jury  to  Evidence  [§  368]  p  1066 

e.  Invading  Province  of  Jury  [§§  369-373]  p  1067 

(1)  In  General  [$  309]  p  1067 

(2)  Directing  Award  of  Damages  [§  370]  p  1068 

(3)  Influencing  Amount  of  Recovery  [§  371]  p  1068 

(4)  Reference  to  Ad  Damnum  f§  372]  p  1069 

(5)  Ignoring  Elements  or  Grounds  of  Recovery  [$  373]  p  1069 

f.  Alternative  Instructions  [§  374]  p  1060 

g.  Permitting  Double  Recovery  [§  375]  p  1070 

h.  Contradictory  or  Misleading  Instructions  [§  376]  p  1071 

3.  Construction  [$  377]  p  1072 

4.  Instructions  as  to  Particular  Matters  [§§  378-386]  p  1074 

a.  Aggravation  of  Previous  Disability  [§  378]  p  1074 

b.  Duty  to  Mitigate  Damages  [§  379]  p  1074 

c.  Pain  and  Suffering  [$§  380-381]  p  1075 

(1)  In  General  [$  380]  p  1075 

(2)  Future  Consequences;  Pain  and  Suffering  [§  381]  p  1075 

d.  Loss  of  Time  or  Earnings  [§  382]  p  1077 

e.  Future  Disability  [§  383]  p  1078 

f.  Medical  Expenses,  Nurse  Hire,  Etc.  [§  384]  p  1079 

g.  Profits  [§  385]  p  1080 

h.  Use  of  Mortality  and  Annuity  Tables  [§  386]  p  1080 

5.  Exemplary  Damages  [§§  387-389]  p  1081 

a.  Necessity  of  Instruction  [§  387]  p  1081  ' 

b.  Excluding  Recovery  [§  388]  p  1081 

c.  Form  and  Sufficiency  [§  389]  p  1081 
E.  Verdict   [§$  390-394]  p  1082 

1.  Form  and  Requisites  TH  390-393]  p  1082 

a.  In  General  [§  390]  p  1082 

b.  Itemization  of  Damages  [§  391]  p  1083 

C.  Inconsistency,  Ambiguity,  or  Uncertainly  [§  392]  p  1084 

d.  Verdict  against  Joint  Defendants  [§  393]  p  1084 

2.  Correction  of  Errors  [$  394]  p  1084  ' 

T.  Time  as  of  Which  Assessment  Made  [§  395]  p  1085 
G.  Assessment  of  Multiple  Damages  [§  396]  p  1086 

XII.  EXCESSIVE  OR  INADEQUATE  DAMAGES  [§§  397-466]  p  1087 

A.  In  General  [§  397]  p  1087 

B.  Particular  Matters  Affecting  Decision  as  to  Propriety  of  Award  [§§  398-406]  p  1089 

1.  Limitation  by  Public  Policy  [§  398]  p  1089 

2.  Limitations  by  Death  Act  [§  399]  p  1089 

3.  Limitations  in  Workmen's  Compensation  Act  [§  400]  p  1089 

4.  Right:  to  Award  Exemplary  Damages  [§  401]  p  1090 

5.  Proportion  between  Income  on  Award  and  Diminution  of  Earnings  [§  402]  p  1090 

6.  Purchasing  Power  of  Award  [§  403]  p  1090 

7.  Plaintiff's  Estimate  [§  404]  p  1090 

8.  Estimates  of  Witnesses  Generally  [§  405]  p  1090 

9.  Previous  Verdicts  [§  406]  p  1090 

C.  Particular  Awards  Considered  [§§  407-466]  p  1090  ■  r 

1.  Personal  Injuries  [§§  407-464]  p  1090 

a.  General  Statement  [§  407]  p  1090 

b.  Serious  or  Complicated  Injuries  Generally  [§  408]  p  1090 
C.  Injuries  to  Head  [$$  409-414]  p  1095 

(1)  In  General  [§  409]  p  1095 

(2)  Skull  [§  410]  p  1096 

(3)  Face  [§  411]  p  1096 

(4)  Nose  [§  412]  p  1096 

(5)  Jaw  [$  413]  p  1097 

(6)  Teeth  [§  414]  p  1097 

3.  Injury  to  Body  [§§  415-420]  p  1097 

(1)  In  General  [$  415]  p  1097 

(2)  Back  [$  416]  p  1097 

(3)  Spine  [$  417]  p  1098 

(4)  Ribs  [§  418]  p  1099 

(5)  Pelvis  [§  419]  p  1099 

(6)  Hernia  [$  420]  p  1099 

e.  Injuries  to  Internal  Organs         421-424]  p  1100 

(1)  In  General  [§  421]  p  1100 

(2)  Heart  [$  422]  p  1100 

(3)  Lungs  [§  423]  p  1100 
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(4)  Kidneys  [§  424]  p  1100 

f.  Injuries  to  Shoulder  or  Arm  [§§  425-435]  p  1101 

(1)  Loss  or  Impairment  of  the  Use  of  Arm  Generally  [§  425]  p  1101 

(2)  Injuries  to  Collar  Bone  [§  426]  p  1101 

(3)  Injuries  to  Shoulder  [§  427]  p  1101 

(4)  Fractures    [$  428]  p  1102 

(5)  Loss  of  Arm  [$  429]  p  1102 

(6)  Injuries  to  Elbow  [§  430]  p  1102 

(7)  Injuries  to  Forearm  [§  431]  p  1103 

(8)  Injuries  to  Wrist  [§  432]  p  1103 

(9)  Injuries  to  Hand  [§  433]  p  1103 

(10)  Injuries  to  Fingers  [§  434]  p  1104 

(11)  Injury  in  Connection  with  Injury  to  Leg  [§  435]  p  1105 

g.  Injuries  to  Hip  or  Leg  [§§  436-446]  p  1105 

(1)  In  General  [§  436]  p  1105 

(2)  Injuries  to  Hip  [$  437]  p  1107 

(3)  Fractures   [$  438]  p  1107 

(4)  Loss  of  One  Leg  [§  439]  p  1108 

(5)  Loss  of  Both  Legs  [§  440]  p  1110 

(6)  Loss  of  Foot  or  Leg  below  the  Knee  [§  441]  p  1110 

(7)  Shortening  of  Leg  [§  442]  p  1111 

(8)  Injuries  to  Knee  [§  443]  p  1112 

(9)  Injuries  to  Ankle  [§  444]  p  1112 

(10)  Injuries  to  Feet  [§  445]  p  1113 

(11)  Injuries  to  Toes  [§  446]  p  1113 

h.  Injuries  to  Brain  and  Nervous  System  [§§  447-451]  p  1113 

(1)  Concussion  of  Brain   [§  447]  p  1114 

(2)  Mental  Impairment  [§  448]  p  1114 

(3)  Epilepsy  [$  449]  p  1114 

(4)  Nervous  Shock  and  Injury  to  Nervous  System  Generally  [§  450]  p  1114 

(5)  Paralysis  [$  451]  p  1115 

i.  Injuries  to  Sight  or  Hearing  [§§  452-456]  p  1116 

(1)  In  General  [§  452]  p  1116 

(2)  Loss  of  Eye  [§  453]  p  1116 

(3)  Impairment  of  Sight  and  Blindness  [$  454]  p  1116 

(4)  Injury  to  Hearing  [§  455]  p  1117 

(5)  Temporary  Injury  to  Eyes  [§  456]  p  1117 
j.  Traumatic  Diseases  [§§  457-458]  p  1117 

(1)  In  General  [§  457]  p  1117 

(2)  Neurasthenia   [§  458]  p  1117 

k.  Injuries  Peculiar  to  Women  [§§  459—460]  p  1118 

(1)  In  General  [$  459]  p  1118 

(2)  Miscarriage    [§  460]  p  1119 
1.  Burns  and  Scalds  [§  461]  p  1119 

m.  Electric  Shocks  and  Burns  [§  462]  p  1119 

n.  Bites  of  Animals  [§  463]  p  1120 

o.  Miscellaneous  Minor  Injuries  [§  464]  p  1120 

2.  Injuries  to  Property  [§  465]  p  1121 

3.  Breach  of  Contract  [§  466]  p  1122 

CROSS  REFERENCES 


Abatement  of  action  for  damages  see  Abatement  ana 
Revival  §§  303-433. 


Damages: 
Caused  by: 
Animal: 

To  person  or  personal  property  see  Animals  §  387. 
To  realty  see  Animals  §  472. 
Artificial  watercourse,  ditch,  or  canal  see  Waters 

[40  Cyc  665].  • 
Dam  or  mill  pond  see  Waters  [40  Cyc  692]. 
Escape  or  explosion  of  gas  see  Gas  [20  Cyc  1179]. 
Explosion : 

Generally  see  Explosives  [19  Cyc  18]. 
Of  gas  see  Gas  [20  Cyc  1179]. 
Flowage  by  construction  of  boom  see  Navigable 

Waters  [29  Cyc  322]. 
Fraudulent  or  illeeal  assessment  of  taxes  see  Tax- 
ation [37  Cyc  986]. 
Motor  vehicle  see  Motor  Vehicles  [28  Cyc  48]. 
Operation  of: 

Gas  or  oil  well  see  Mines  and  Minerals  T27  Cyc 
783]. 

Mine  see  Mines  and  Minerals  [27  Cyc  783]. 
Poison   sold    without   being   properlv   labeled  see 

Poisons  [31  Cyc  8971. 
Public  improvement  see  Municipal  Corporations  [28 

Cyc  1065]. 

Tree  on  adjoining  land  see  Adjoining  landowners  § 

921. 

Vacation  of  highway  see  Highways  [37  Cyc  192]. 


Account  stated  for  unliquidated  damages  see  Accounts 

and  Accounting-  §  308. 
Amount  claimed  as  fixing  jurisdiction  see  Appeal  and 

Error  §§  137-147;  Courts  §§  53-55;  Federal  Courts; 

Justices  of  the  Peace  [24  Cyc  461]. 
Attachment  for  unliquidated  damages  see  Attachment 

§  111. 

Bar  of  action  for  continuing  damages  from  tort  by  prior 

recovery  see  Judgments  [23  Cyc  1187]. 
Book  account  as  to  unliquidated  damages  see  Accounts 

and  Accounting  §  233. 
Causes  of  action  for  damages  see  Contracts  13  C.  J.  P 

214,  and  cross  references  page  234;  Torts  [38  Cyc 

408,  and  cross  references  page  411]. 
Civil  damages  acts  see  Intoxicating  Liquors   [23  Cyc 

309]. 

Claim  for  unliquidated  damages  as  provable  in  bank- 
ruptcy see  Bankruptcy  §  503. 

Community  property  in  damages  see  Husband  and  Wife 
[21  Cyc  1650]. 

Contribution  between  persons  liable  for  damages  see 
Contribution  13  C.  J.  p  820. 

Counterclaim  for  unliquidated  damages  see  Set-off  and 
Counterclaim  [34  Cyc  700].  ■ 

Criminal  prosecution  after  recovery  of  damages  in  civil 
action  see  Criminal  law  §  68. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[}  157]    f.   Accompanying  Breach  of  Contract.8' 

According  to  the  weight  of  authority  in  an  action 
for  breach  of  contract,  damages  cannot  be  recovered 
for  mental  suffering  alone,  there  being  no  allegation 
of  any  other  damage.88  However,  where  the  char- 
acter of  the  contract  is  of  such  a  nature  that  a  natu- 
ral and  probable  consequence  of  the  breach  will  be 
to  inflict  mental  pain  or  anguish  upon  the  person 
to  whom  performance  is  due,  some  courts  have  held 
that  the  parties  may  be  presumed  to  have  contracted 
with  reference  to  mental  anguish  as  an  element  of 


damages  and  that  a  recovery  may  be  had  therefor. ,T 
It  has  been  held  that  the  contracts  contained  in 
tickets  of  admission  to  places  of  amusement  are  not 
of  this  character.88  Further,  where  the  circum- 
stances attending  the  breach  of  contract  are  of  such 
a  character  as  in  themselves  to  constitute  a  tort,  it 
has  been  held  that  there  may  be  a  recovery  for  in- 
jury to  the  feelings  and  mental  suffering.88  Dam- 
ages for  mental  suffering  in  actions  for  breach  of 
contract  cannot  in  any  event  be  recovered  by  one 
with  whom  there  is  no  privity,  or,  in  other  words, 
such  damages  to  one  not  a  party  to  the  contract  will 


mental  suffering.  Carter  v.  Oster, 
134  Mo.  A.  146,  112  SW  995. 

[b]  Application  of  role. — In  an  ac- 
tion for  wrongfully  evicting  plain- 
tiff and  his  wife  from  a  house,  and 
injuring  their  personal  property,  it 
was  not  error  to  admit  evidence  that 
by  reason  of  the  pregnancy  of  the 
wife,  and  the  fact  that  they  had  no 
place  to  go,  they  were  humiliated  and 
suffered  mental  -anguish.  McClure  v. 
Campbell,  42  Wash.  252,  84  P  825. 

84.  Wyman  v.  Leavitt,  71  Me.  227, 
36  AmR  303;  White  v.  Sander,  168 
Mass.  296,  47  NE  90;  Ewing  v.  Pitts- 
burgh, etc.,  R.  Co.,  147  Pa.  40,  23  A 
340,  30  AmSR  709,  14  LRA  666;  Gulf, 
etc.,  R.  Co.  v.  Trott,  86  Tex.  412,  25 
SW  419,  40  AmSR  866. 

85.  Breach  of  contract  of: 
Carriage  see  Carriers  §  1278. 
Marriage    see   Breach    of  Marriage 

Promise   §  92. 
Transmission  of  telegram  see  Tele- 
graphs  and   Telephones    [37  Cyc 
1775]. 

Transportation  of  corpse  see  Carriers 

§  472. 

Transportation  of  baggage  see  Car- 
riers §  1600. 

86.  U.  S.  — Southern  Express  Co.  v. 
Beyers,  240  U.  S.  612,  36  SCt  410,  60 
L.  ed.  825,  LRA1917A  197;  McBride 
v.  Sunset  Telephone  Co.,  96  Fed.  81; 
Wilcox  v.  Richmond,  etc.,  R.  Co.,  52 
Fed.  264,  3  CCA  73,  17  LRA  804. 

Ala. — Birmingham  Waterworks  Co. 
V.  Vinter,  164  Ala.  490,  51  S  356. 

Colo. — Hall  v.  Jackson,  24  Colo.  A. 
225,  134  P  151. 

Dak. — Russell  v.  Western  Union 
Tel.  Co.,  3  Dak.  315,  19  NW  408. 

Iowa. — Smith  v.  Sanborn  State 
Bank,  147  Iowa  640,  126  NW  779,  140 
AmSR  336,  30  LRANS  517. 

Mo. — Connell  v.  Western  Union  Tel. 
Co.,  116  Mo.  34,  22  SW  345,  38  AmSR 
575,  20  LRA  172;  Trigg  v.  St.  Louis, 
etc.,  R.  Co.,  74  Mo.  147,  41  AmR  305; 
Smith  v.  Pullman  Co.,  138  Mo.  A.  238, 
119  SW  1072. 

N.  Y.— Norton  v.  Kull,  74  Misc. 
476,  132  NYS  387. 

Tex. — Southwestern  Tel.,  etc.,  Co. 
v.  Solomon,  54  Tex.  Civ.  A.  306,  117 
SW  214. 

Wis. — Walsh  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  23,  24  AmR  376. 

Eng. — Hamlin  v.  Great  Northern  R. 
Co.,  1  H.  &  N.  408,  156  Reprint  1261. 

[a]  Applications  of  role. — (1)  In 
an  action  against  a  water  company 
for  breach  of  contract  to  supply  wa- 
ter to  plaintiff  at  his  residence,  it 
was  error  to  charge  that  plaintiff 
could  recover  for  "distress"  and  "out- 
raged feelings,"  those  terms  cover- 
ing mental  anguish.  Birmingham 
Waterworks  Co.  v.  Vinter,  164  Ala. 
490,  51  S  356.  (2)  Plaintiffs  sister, 
having  left  with  defendant  films  and 
contracted  for  the  development  of 
them  and  the  making  of  photographs 
from  them,  without  any  suggestion 
or  notice  to  defendant  that  she  was 
acting  for  plaintiff,  but  merely  say- 
ing that  they  were  pictures  of  her 
sister's  little  girl  who  was  dead,  and 
that  they  were  the  only  films  there 
were  of  her,  plaintiff  cannot  recover 
for  mental  anguish  for  their  loss. 
Thomason  v.  Hackney,  etc.,  Co.  159 
N.  C.  299,  74  SE  1022,  47  LRANS  1120. 

[b]  In  Louisiana,  damages  are  re- 
coverable for  deprivation  of  intellec- 
tual enjoyment  and  mental  suffering 


resulting  from  the  breach  of  a  con- 
tract. Lewis  v.  Holmes,  109  La.  1030, 
34  S  66,  61  LRA  274. 

87.  Ala. — Southern  R.  Co.  v.  Rowe, 
73  S  634;  Pullman  Co.  v.  Meyer,  195 
Ala.  397,  70  S  763;  Loy  v.  Reid,  11 
Ala.  A.  231,  65  S  855;  Birmingham 
Transfer,  etc.,  Co.  v.  Still,  7  Ala.  A. 
556,  61  S  611;  Browning  v.  Fies,  4  Ala. 
A.  580,  58  S  931;  Taxlcab  Co.  v. 
Grant,  3  Ala.  A.  393,  57  S  141. 

Colo. — Hall  v.  Jackson,  24  Colo.  A. 
225,  134  P  151. 

Ind. — Renihan  v.  Wright,  125  Ind. 
536,  25  NE  822,  21  AmSR  249,  9  LRA 
514. 

La. — O'Meallle  v.  Moreau,  116  La. 
1020.  41  S  243;  Lewis  v.  Holmes,  109 
La.  1030,  34  S  66,  61  LRA  274. 

Mich. — McConnell  v.  U.  S.  Express 
Co.,  179  Mich.  522,  146  NW  428,  Ann 
Casl915D  80. 

N.  Y. — Aaron  v.  Ward,  203  N.  Y. 
351,  96  NE  736  [aft  136  App.  Div.  818, 
121  NYS  673]. 

Oh. — Pullman  Co.  v.  Willett,  27  Oh. 
Cir.  Ct.  649. 

Tex. — Pullman  Co.  v.  Moise,  (Civ. 
A.)  187  SW  249;  Freeman  v.  Clark, 
(Civ.  A.)  177  SW  1188;  Pullman  Pal- 
ace Car  Co.  v.  Hooker,  41  Tex.  Civ. 
A.  607,  9<8  SW  1009;  Dunn  v.  Smith, 
(Civ.  A.)  74  SW  576.  See  Missouri, 
etc.,  R.  Co.  v.  Linton,  (Civ.  A.)  141 
SW  129  (recognizing  rule). 

Wash. — Wright  v.  Beardsley,  46 
Wash.  16,  89  P  172. 

Eng. — Coppin  v.  Braithwaite,  8  Jur. 
875. 

But  see  Miner  v.  Canadian  Pac.  R. 
Co.,  3  Alta.  L.  408  (holding  that  there 
could  be  no  recovery  for  mental  an- 
guish due  to  delay  in  the  transporta- 
tion of  the  corpse  by  a  railroad  com- 
pany). 

[a]  IUuBtrations. — (1)  Undertak- 
ers who  contract  with  parents  to  keep 
safely  the  body  of  their  deceased 
child  until  ' they  should  be  ready  to 
inter  the  same  are  liable,  on  breach 
of  such  contract,  to  damages  for 
mental  anguish  caused  thereby. 
Renihan  v.  Wright,  125  Ind.  536,  25 
•NE  822,  21  AmSR  249,  9  LRA  514. 
(2)  Where  defendant  breached  his 
agreement  to  embalm  properly  the 
body  of  plaintiff's  child,  plaintiff  is 
entitled  to  recover  damages  for  men- 
tal pain  and  anguish  suffered  because 
of  the  decomposition  of  the  body  be- 
fore burial.  Loy  v.  Reid,  11  Ala.  A. 
231,  65  S  855.  (3)  Where  decedent's 
mother  and  his  brothers  and  sister 
united  in  purchasing  a  coffin  and  robe, 
in  which  to  bury  deceased,  and  de- 
fendant substituted  a  pine  box  for 
the  coffin  purchased,  which  was  too 
small  to  contain  decedent's  remains, 
but  in  which  they  were  buried,  dece- 
dent's mother  and  brothers  and  sis- 
ter were  entitled  to  recover  for  men- 
tal anguish  suffered  thereby  in  a 
joint  action  against  defendant  for 
a  breach  of  contract.  Dunn  v.  Smith, 
(Tex.  Civ.  A.)  74  SW  576.  (4)  When 
plaintiff's  and  their  guests,  one  hun- 
dred in  all,  on  getting  off  the  train 
found  that  a  park  which  they  had 
engaged  from  defendant  for  their  pic- 
nic was  occupied  by  another  party, 
although  defendant  tendered  them  a 
less  eligible  place,  which  they  re- 
fused to  take,  they  were  entitled  to 
damages  for  their  disappointment, 
annoyance,  vexation,  and  mortifica- 
tion.    O'Meallle  v.  Moreau,  116  La. 
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1020,  41  S  243.  (5)  In  computing 
damages  for  the  breach  of  a  contract 
of  a  fashionable  milliner  to  furnish 
the  dresses  for  the  trousseau  of  a 
bride  of  wealth  and  high  social  stand- 
ing, the  court  will  consider,  not  alone 
the  disappointment  of  the  bride  in 
not  having  the  dresses  in  time  for 
the  wedding,  and  her  mortification 
and  humiliation  In  going  to  her  hus- 
band unprovided  with  a  suitable 
trousseau,  but  also  the  fact  that  en- 
tertainments had  been  planned  in 
her  honor  op  her  wedding  tour,  and 
at  her  arrival  at  the  home  of  her 
husband,  which  entertainments  she 
had  to  forego  for  want  of  the  dresses. 
Lewis  v.  Holmes,  109  La.  1030,  34  S 
66,  61  LRA  274.  (6)  While  a  person 
may,  under  the  Civil  Rights  Act,  have 
been  denied  admission  to  a  bath- 
house, provided  she  was  not  excluded 
on  account  of  race,  creed,  or  color, 
where  a  bathhouse  proprietor  vol- 
untarily contracted  to  admit  her  to 
the  premises,  and  agreed  to  furnish 
facilities  for  bathing,  her  status  be- 
came similar  to  that  of  a  passenger 
of  a  common  carrier  or  guest  of  an 
innkeeper,  and,  on  her  improper  ex- 
pulsion, she  is  entitled  to  recover 
damages  for  the  indignity  and  hu- 
miliation suffered  by  a  public  expul- 
sion. Aaron  v.  Ward,  203  N.  Y.  351, 
96  NE  736  [aft  136  App.  Div.  818,  121 
NYS  673]. 

[b]  Applications  of  rale. — (1)  A 
woman  passenger  whose  clothes  were 
stolen  from  her  sleeping  car  berth  by 
cutting  the  screen  from  an  open  win- 
dow, and'who  in  consequence,  clad  in 
a  nightgown  and  kimono,  had  to  walk 
through  the  train,  including  another 
sleeper,  several  day  coaches,  and  one 
or  more  smoking  rooms  to  reach  her 
trunk  in  the  baggage  car,  from  de- 
fendant's failure  to  exercise  reason- 
able care  to  guard  her  clothes  from 
theft,  might  recover  for  such  humili- 
ation and  embarrassment.  Pullman 
Co.  v.  Moise,  (Tex.  Civ.  A.)  187  SW 
249.  (2)  In  an  action  by  parents  for 
breach  of  a  contract  to  bury  the  body 
of  a  child  in  the  usual  manner,  actual 
damages  for  mental  anguish  because 
of  the  improper  burial  of  the  child 
may  be  recovered.  Wright  v.  Beards- 
ley,  46  Wash.  16,  89  P  172. 

88.  Buenzle  v.  Newport  Amuse- 
ment Assoc.,  29  R.  I.  23,  68  A  721,  14 
LRANS  1242. 

[a]  Illustration. — Plaintiff  who 
had  been  informed  that  admission  to 
defendant's  dance  hall  was  denied  to 
men  in  uniform  presented  himself  in 
citizen's  clothing  at  the  hall  and  pur- 
chased a  ticket,  thereby  making  him- 
self liable  to  punishment  for  a  breach 
of  regulations,  and  subsequently  re- 
turned to  the  hall  in  naval  uniform, 
presented  his  ticket  and  was  refused 
admission.  It  was  held  that  he  could 
not  recover  for  mental  suffering  and 
humiliation.  Buenzle  v.  Newport 
Amusement  Assoc.,  29  R.  I.  23,  68  A 
721,  14  LRANS  1242. 

89.  Enders  v.  Skannal,  35  La.  Ann. 
1000;  Beaulieu  v.  Great  Northern  R. 
Co.,  103  Minn.  47,  114  NW  353,  19 
LRANS  564,  14  AnnCas  462;  Lindh  v. 
Great  Northern  R.  Co.,  99  Minn.  408, 
109  NW  823,  7  LRANS  1018. 

[a]  Illustrations. —  (1)  In  an  ac- 
tion for  breach  of  a  contract  allowing 
him  to  erect  and  maintain  a  sawmill 
and  cut  timber  on  land,  one  may  re- 
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be  deemed  too  remote,  and  not  a  natural  and  prob- 
able consequence  of  the  breach.90 

[§  158]  g.  Particular  Forms  of  Mental  Suffer- 
ing— (1)  Fright  or  Shock.  Where  fright  or  mental 
shock  accompanies  an  injury  to  the  person  there  may 
be  a  recovery  therefor,91  or  for  the  physical  conse- 


quences resulting  therefrom.92  According  to  the 
weight  of  authority,  mental  suffering  due  to  fright 
or  shock  unaccompanied  by  any  other  element  of 
actual  damage  cannot  be  made  the  basis  of  a  re- 
covery.93 Likewise,  in  many  jurisdictions  there  can 
be  no  recovery  for  physical  results  consequent  upon 


cover  special  damages  for  injuries 
to  feelings  because  of  violence  in 
driving  off  his  son  and  employees. 
Enders  v.  Skannal,  35  La.  Ann.  1000. 
(2)  An  action  ex  delicto  to  recover 
damages  to  injured  feelings  lies  at 
the  suit  of  a  husband  against  a  car- 
rier for  soiling  and  ruining  the  cas- 
ket containing  the  body  of  his  dead 
wife,  and  disfiguring  the  corpse  by 
negligently  exposing  it  to  rain.  Lindh 
v.  Great  Northern  R.  Co.,  99  Minn. 
408,  109  NW  823,  7  LRANS  1018. 

90.  Gulf,  etc.,  R.  Co.  v.  Overton, 
101  Tex.  583,  110  SW  736,  19  LRANS 
500;  Nichols  v.  Eddy,  (Tex.  Civ.  A.) 
24  SW  316;  Wells  v.  Fuller,  4  Tex. 
Civ.  A.  213,  23  SW  412.  See  also 
Thomason  v.  Hackney,  etc.,  Co.,  159 
N.  C.  299,  74  SE  1022,  47  LRANS 
1120  (where  rule  is  applied);  Mis- 
souri, etc.,  R.  Co.  v.  Vandiver,  57  Tex. 
Civ.  A.  470,  122  SW  955  (holding 
plaintiff  could  not  recover  for  suf- 
ferings of  daughter  and  sister-in- 
law). 

[a]  Illustration. — Damages  for 
mental  suffering  of  a  mother,  caused 
by  breach  of  contract  of  an  express 
company  to  ship  the  corpse  of  her 
child,  cannot  be  recovered,  the  con- 
tract having  been  made  in  the  name 
of  her  husband,  and  her  existence 
not  having  been  disclosed  to  the  com- 
pany. Wells  v.  Fuller,  4  Tex.  Civ. 
A.  213,  23  SW  412. 

[b]  Application  of  rale. — Mental 
anguish,  experienced  by  a  prospective 
groom  on  the  damaging  by  a  railroad 
of  the  wedding  trousseau  of  his  bride 
to  be,  was  too  remote  a  form  of 
damage  to  entitle  the  groom  to  re- 
cover therefor  against  the  railroad, 
which  did  not  know  of  the  intended 
marriage.  Eller  v.  Carolina,  etc., 
R.  Co.,  140  N.  C.  140,  52  SE  305,  3 
LRANS  225,  6  AnnCas  46. 

91.  U.  S. — Pennsylvania  Co.  v. 
White,  242  Fed.  437,  155  CCA  213; 
Illinois  Cent.  R.  Co.  v.  Nelson,  213 
Fed.  69,  128  CCA  525;  Denver,  etc.,  R. 
Co.  v.  Roller.  100  Fed.  738.  41  CCA 
22,  49  LRA  77.  But  see  The  Queen, 
40  Fed.  694  (holding  that,  in  the 
absence  of  actual  physical  injuries 
resulting  in  incapacity  for  work  or 
some  expense  incurred,  a  person 
thrown  from  a  boat  into  the  water 
as  the  result  of  a  collision  could  not 
recover  damages  for  fright  alone). 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  325. 

Cal. — Easton  v.  United  Trade 
School  Contracting  Co.,  173  Cal.  199, 
159  P  597,  LRA1917A  394. 

Conn. — Masters  v.  Warren,  27  Conn. 
293;  Seger  v.  Barkhamsted,  22  Conn. 
290. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Brunker,  128  Ind.  542,  26  NE  178; 
Pittsburgh,  etc.,  R.  Co.  v.  Sponier,  85 
Ind.  165. 

Iowa. — Watson  v.  Dilts,  116  Iowa 
249,  89  NW  1068,  57  LRA  559. 

La. — Stewart  v.  Arkansas  South- 
ern R.  Co.,  112  La.  764,  36  S  676. 

Mass. — Driscoll  v.  Gaffey,  207  Mass. 
102,  92  NE  1010;  Warren  v.  Boston, 
etc.,  R.  Co.,  163  Mass.  484,  40  NE 
895;  Canning  v.  Williamstown,  1 
Cush.  451. 

Mich. — Howe  v.  Chicago,  etc.,  R. 
Co.,  139  Mich.  638.  103  NW  185;  Styles 
v.  Decatur,  131  Mich.  443,  91  NW  622. 

Mo. — McCardle  v.  George  B.  Peck 
Dry  Goods  Co.,  191  Mo.  A.  263,  177 
SW  1095;  Lowe  v.  Metropolitan  St. 
R.  Co.,  (A.)  130  SW  119;  Bouillon  v. 
Laclede  Gas  Light  Co.,  148  Mo.  A. 
462,  129  SW  401. 

N.  J. — Kennell  v.  Gershonovitz,  84 
N.  J.  L.  577,  87  A  130;  Shay  v.  Cam- 
den, etc.,  R.  Co..  66  N.  J.  L.  334,  49 


A  547;  Consolidated  Tract.  Co.  v. 
Lambertson,  60  N.  J.  L.  457,  38  A  684; 
Consolidated  Tract.  Co.  v.  Lambert- 
son,  59  N.  J.  L.  297,  36  A  100  [af£ 
60  N.  J.  L.  452,  38  A  683];  Buchanan 
v.  West  Jersey  R.  Co.,  52  N.  J.  L.  265, 
19  A  254. 

N.  Y. — Lofink  v.  Interborough  Rap- 
id Transit  Co.,  102  App.  Div.  275,  92 
NYS  386,  16  NYAnnCas  68;  Buckbee 
v.  Third  Ave.  R.  Co.,  64  App.  Div.  360, 

72  NYS  217;  O'Flaherty  v.  Nassau 
Electric  R.  Co.,  34  App.  Div.  74,  54 
NYS  96  [aff  165  N.  Y.  624  mem,  59 
NE  1128  mem];  Jones  v.  Brooklyn 
Heights  R.  Co.,  23  App.  Div.  141,  48 
NYS  914,  5  NYAnnCas  124;  Mundy  v. 
Levy  Bros.  Realty  Co.,  170  NYS 
994. 

Pa. — Samarra  v.  Allegheny  Valley 
St.  R.  Co.,  238  Pa.  469,  86  A  287; 
Ewing  v.  Pittsburg,  etc.,  R.  Co.,  147 
Pa.  40.  23  A  340,  30  AmSR  709,  14 
LRA  666. 

Porto  Rico. — Fernandez  v.  Valdes, 
4  Porto  Rico  Fed.  48. 

S.  C. — Folk  v.  Seaboard  Air  Line 
R..  99  S.  C.  284,  83  SE  452;  Mack  v. 
South  Bound  R.  Co.,  52  S.  C.  323, 
29  SE  905,  68  AmSR  913.  40  LRA  679. 

Tex. — Texas,  etc.,  R.  Co.  v.  Ras- 
mussen,  (Civ.  A.)  181  SW  212. 

Vt.— Godeau  v.  Blood,  52  Vt.  251, 
36  AmR  751. 

Wis. — Stutz  v.  Chicago,  etc.,  R.  Co., 

73  Wis.  147,  40  NW  653,  9  AmSR  769. 
Eng. — Dulieu  v.  White,  [1901]  2  K. 

B.  669. 

[a]  Illustrations. — (1)  A  railroad 
fireman,  who  in  a  wreck  had  his  arm 
broken  and  was  pinned  to  the  ground 
so  close  to  a  fire  that  there  was  dan- 
ger of  its  burning  him  before  he 
could  be  released,  may  testify  that  he 
was  at  the  time  in  pain  and  fear  of 
being  burned.  Illinois.  Cent.  R.  Co. 
v.  Nelson,  212  Fed.  69,  128  CCA  525. 
See  to  same  effect  Louisville,  etc.,  R. 
Co.  v.  Brown  127  Ky.  732,  106  SW 
795,  32  KyL  552,  13  LRANS  1135.  (2) 
An  electric  shock  received  by  a  pas- 
senger on  a  trolley  car  is  a  direct 
physical  and  personal  assault,  for  the 
mental  consequences  of  which  the 
company,  if  negligent,  may  be  held 
liable.  Buckbee  v.  Third  Ave.  R.  Co., 
64  App.  Div.  360,  72  NYS  217. 

[b]  Sufficiency  of  1  injury. — If 
plaintiff  was  injured,  although  slight- 
ly, by  being  swept  by  a  large  volume 
of  water  against  a  fence,  an  instruc- 
tion that  there  could  be  no  recovery 
for  fright  or  mental  distress  was 
properly  refused.  Southern  R.  v. 
Owen,  156  Ky.  827,  162  SW  110. 

92.  Cal. — Easton  v.  United  Trade 
School  Contracting  Co.,  173  Cal.  199, 
159  P  597,  LRA1917A  394;  Razzo  v. 
Varni,  81  Cal.  289,  22  P  848. 

Ga. — Southern  R.  Co.  v.  Jackson, 
146  Ga.  243,  91  SE  28. 

111. — Elgin,  etc.,  Tract.  Co.  v.  Wil- 
son, 217  111.  47,  55,  75  NE  436  [cit 
Cyc] ;  Chicago,  etc.,  R.  Co.  v.  Averill, 
127  111.  A.  275  [aff  224  111.  516,  79  NE 
654]. 

Mass. — Bell  v.  New  York,  etc.,  R. 
Co.,  217  Mass.  408.  104  NE  963;  Dris- 
coll v.  Gaffey,  207  Mass.  102,  92  NE 
1010;  Cameron  v.  New  England  Tel., 
etc.,  Co.,  182  Mass.  310,  65  NE  385. 

Mo. — McCardle  v.  George  B.  Peck 
Dry  Goods  Co.,  191  Mo.  A.  263.  177 
SW  1095;  Lowe  v.  Metropolitan  St. 
R.  Co.,  (A.)  130  SW  119;  Bouillon  v. 
Laclede  Gas  Light  Co.,  148  Mo.  A. 
462,  129  SW  401;  Dreyfus  v.  St.  Louis, 
etc.,  R.  Co.,  124  Mo.  A.  585,  102  SW 
53. 

N.  J. — Shay  v.  Camden,  etc.,  R.  Co., 
66  N.  J.  L.  334,  49  A  547. 

N.  Y. — Hack  v.  Dady,  142  App.  Div. 
948,  127  NYS  26. 


N.  D. — Wilson  v.  Northern  Pac.  R 
Co.,  30  N.  D.  456,  153  NW  429,  LRA 
1915E  991. 

Pa. — Samarra  v.  Allegheny  Valley 
St.  R.  Co.,  238  Pa.  469,  86  A  287;  Hus- 
ton v.  Freemansburg  Borough,  212 
Pa.  548,  61  A  1022,  3  LRANS  49. 

Porto  Rico. — Roa  v.  Puig,  19  Porto 
Rico  366. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Corley,  (Civ.  A.)  26  SW  903  [aff  87 
Tex.  432,  29  SW  231]. 

Wis. — Stutz  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  147,  40  NW  653,  9  AmSR  769. 

[a]  Illustrations. — (1)  A  woman 
who,  on  discovering  that  she  was 
about  to  be  run  down  by  an  engine 
approaching  a  crossing  in  a  grossly 
negiigent  manner,  leaped  from  the 
track  and  fell  is  entitled  to  recover 
for  resulting  injury. '  Southern  R.  Co. 
v.  Jackson,  146  Ga.  243,  91  SE  28. 
(2)  In  an  action  for  injuries  to  a  fe- 
male passenger  from  an  unusual  jar 
of  the  train,  where  the  jury  were 
warranted  in  finding  that  the  mis- 
carriage of  plaintiff  was  caused  by 
internal  injury,  coupled  with  a  ner- 
vous shock,  the  rule  forbidding  re- 
covery for  fright  does  not  prevent  a 
recovery  for  the  miscarriage.  Bell 
v.  New  York,  etc.,  Co.,  217  Mass.  408, 
104  NE  963. 

[b]  Application  of  role. — "Many 
cases  have  been  before  the  courts  in 
which  the  question  of  a  recovery  for 
mental  pain  alone,  and  for  physical 
disability  produced  by  fright,  unac- 
companied by  physical  impact,  have 
been  decided;  and  the  decisions  on 
these  questions  are  in  conflict,  though 
it  is  probably  true  that  the  numeri- 
cal weight  of  authority  denies  the 
right  of  action.  But  the  cases  so 
holding  are  not  in  harmony  as  to  the 
reasons  given  for  denying  the  right 
of  action;  some  of  them  hold  that 
the  injury  is  not  the  proximate  re- 
sult of  the  alleged  negligent  or 
wrongful  act,  while  others  refuse  a 
recovery  for  the  reason  that  it  is 
practically  impossible  to  satisfactor- 
ily administer  any  other  rule  and 
serve  the  purposes  of  justice."  Wat- 
son v.  Dilts,  116  Iowa  249,  250,  89 
NW  1068,  93  AmSR  239.  57  LRA 
559. 

93.  Ala. — Bachelder  v.  Morgan,  179 
Ala.  339.  60  S  815,  AnnCasl915C  88S. 

Cal. — Easton  v.  United  Trade 
School  Contracting  Co.,  173  Cal.  199, 
159  P  597,  LRA1917A  394. 

Ga. — Williamson  v.  Central  of 
Georgia  R.  Co.,  127  Ga.  125,  56  SE 
119. 

111. — Braun  v.  Craven,  175  111.  401, 
51  NE  657,  42  LRA  199;  Owens  v. 
Chicago  Tel.  Co.,  159  111.  A.  80;  West 
Chicago  St.  R.  Co.  v.  Liebig,  79  111.  A. 

567. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Mc- 
Ginnis,  46  Kan.  109,  26  P  453. 

Ky. — Kentucky  Tract.,  etc.,  Co.  v. 
Bain.  161  Ky.  44,  170  SW  499;  South- 
ern R.  Co.  v.  Owen,  156  Ky.  827,  162 
SW  110;  Chesapeake,  etc.,  R.  Co.  v. 
Robinett,  151  Ky.  778,  152  SW  976,  45 
LRANS  433;  McGee  v.  Vanover,  14* 
Ky.  737,  147  SW  742.  AnnCasl913E 
500;  Reed  v.  Ford,  112  SW  600,  33 
KyL  1029,  19  LRANS  225. 

Me. — Wyman  v.  Leavitt,  71  Me. 
227.  36  AmR  303. 

Mass. — McCarthy  v.  Boston  El.  R. 
Co.,  223  Mass.  568,  112  NE  235;  Smith 
v.  Postal  Tel.  Cable  Co.,  174  Mass. 
576,  55  NE  380,  75  AmSR  374,  47  LRA 
323;  Spade  v.  Lynn,  etc.,  R.  Co.,  172 
Mass.  488,  52  NE  747,  70  AmSR  29S. 
43  LRA  832;  White  v.  Sander.  168 
Mass.  296,  47  NE  90;  Spade  v.  Lynn, 
etc.,  Co..  168  Mass.  285,  47  NE  88, 
60  AmSR  393,  38  LRA  512;  Canning  v. 
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such  mere  fright.94  A  more  logical  view  is  that,  in 
the  case  of  physical  consequences  of  fright,  the 
fright  occasioned  by  defendant's  wrongful  act  is 
an  intervening  but  not  a  controlling  cause  and  that 


a  recovery  may  be  had  for  the  physical  consequences 
as  the  natural  and  proximate  consequences  of  the 
original  wrongful  act.98  The  rule  allowing  a  recov- 
ery for  mental  suffering  alone,  in  cases  of  willful 


Williamstown,  1  Cush.  451. 

Mich. — Nelson  v.  Crawford,  122 
Mich.  466,  81  NW  335,  80  AmSR  577. 

Minn. — Sanderson  v.  Northern  Pac. 
R.  Co.,  88  Minn.  162,  92  NW  542,  60 
LRA  403;  Keyes  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  290,  30  NW  888. 

Mo. — Deming  v.  Chicago,  etc.,  R. 
Co.,  80  Mo.  A.  152;  Strange  v.  Mis- 
souri Pac.  R.  Co.,  61  Mo.  A  586. 

N.  J. — Porter  v.  Delaware,  etc.,  R. 
Co.,  73  N.  J.  L.  405,  63  A  860;  Flem- 
ing v.  Lobel,  (Sup.)  59  A  28. 

N.  Y. — Mitchell  v."  Rochester,  etc., 
R.  Co.,  151  N.  Y.  107,  45  NE  354,  56 
AmSR  604,  34  LRA  781,  3  AnnCas 
283;  Hack  v.  Dady,  142  App.  Div.  948, 
127  NYS  26;  Hack  v.  Dady,  142  App. 
Div.  510,  127  NYS  22;  Hutchinson  v. 
Stern,  115  App.  Div.  791,  101  NYS 
145  [app  dism  189  N.  Y.  577  mem,  82 
NE  1128  mem];  Newton  v.  New  York, 
etc.,  R.  Co.,  106  App.  Div.  415,  94  NYS 
825 

N.  C. — Arthur  v.  Henry,  157  N.  C. 
438,  73  SE  211. 

Oh. — Ohliger  v.  Toledo  Traction 
Co.,  23  Oh.  Cir.  Ct.  265;  Cleveland  City 
R.  Co.  v.  Ebert,  10  Oh.  Cir.  Dec.  291; 
Huffman  v.  Toledo,  etc.,  R.  Co.,  9 
OhS&CP  748,  7  OhNP  67. 

Pa. — Samarra  v.  Allegheny  "Valley 
St.  R.  Co.,  238  Pa.  469,  86  A  287;  Hess 
v.  American  Pipe  Mfg.  Co.,  221  Pa. 
S7,  70  A  294;  Ewing  v.  Pittsburg,  etc., 
R.  Co.,  147  Pa.  40,  23  A  340,  30  AmSR 
709,  14  LRA  666. 

Tenn. — Memphis  St.  R.  Co.  v.  Bern- 
stein, 137  Tenn.  637,  194  SW  902. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Trott, 
86  Tex.  412,  25  SW  419,  40  AmSR  866; 
Southern  Pac.  Co.  v.  Ammons,  (Civ. 
A.)  26  SW  135. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Tinsley,  116  Va.  600.  82  SE  732. 

Can. — Roch  v.  Denis,  16  Rev.  Leg. 
569  [aft  4  Montr.  Super.  134]. 

Ont. — Geiger  v.  Grand  Trunk  R.  Co., 
10  Ont.  L.  511,  5  OntWR  434,  6  Ont 
WR  482  [foil  subsequently  overr  case 
of  Victorian  R.  Comrs.  v.  Coultas,  13 
App.  Cas.  222];  Henderson  v.  Canada 
Atlantic  R.  Co.,  25  Ont.  A.  437  [app 
dism  29  Can.  S.  C.  632]. 

[a]  Reason  for  rule, — "The  ex- 
emption from  liability  for  mere 
fright,  terror,  alarm,  or  anxiety  does 
not  rest  on  the  assumption  that 
these  do  not  constitute  an  actual  in- 
jury. They  do  in  fact  deprive  one 
of  enjoyment  and  of  comfort,  cause 
real  suffering,  and  to  a  greater  or 
less  extent  disqualify  one  for  the 
time  being  from  doing  the  duties  of 
life.  If  these  results  flow  from  a 
wrongful  or  negligent  act,  a  recovery 
therefor  cannot  be  denied  on  the 
ground  that  the  injury  is  fanciful  and 
not  real.  Nor  can  it  be  maintained 
that  these  results  may  not  be  the 
direct  and  immediate  consequence  of 
the  negligence.  Danger  excites 
alarm.  Pew  people  are  wholly  in- 
sensible to  the  emotions  caused  by 
imminent  danger,  though  some  are 
less  affected  than  others.  It  must 
also  be  admitted  that  a  timid  or  sen- 
sitive person  may  suffer  not  only  in 
mind,  but  also  in  body,  from  such  a 
cause.  Great  emotion  may  and  some- 
times does,  produce  physical  effects. 
The  action  of  the  heart,  the  circula- 
tion of  the  blood,  the  temperature  of 
the  body,  as  well  as  the  nerves  and 
the  appetite,  may  all  be  affected.  A 
physical  injury  may  be  directly  trace- 
able to  fright,  and  so  may  be  caused 
by  it.  We  cannot  say,  therefore, 
that  such  consequences  may  not  flow 
proximately  from  unintentional  neg- 
ligence, and  if  compensation  in  dam- 
ages may  be  recovered  for  a  physical 
injury  so  caused,  it  is  hard  on  prin- 
ciple to  say  why  there  should  not 
also  be  a  recovery  for  the  mere  men- 
tal suffering  when  not  accompanied 
by  any  perceptible  physical  effects. 
It  would  seem  therefore  that  the  real 


reason  for  refusing  damages  sus- 
tained from  mere  fright  must  be 
something  different;  and  it  probably 
rests  on  the  ground  that  in  practice 
it  is  impossible  satisfactorily  to  ad- 
minister any  other  rule."  Spade  v. 
Lynn,  etc.,  R.  Co.,  168  Mass.  285, 
288,  47  NE  88,  60  AmSR  393,  38  LRA 
512. 

[b]  Illustration. — A  woman  can- 
not recover  for  pain  and  suffering 
resulting  solely  from  fright,  unac- 
companied by  physical  injury,  super- 
induced by  one  who,  without  seeing 
her  or  knowing  of  her  presence,  and 
without  trespassing  on  her  premises, 
assaulted  a  third  person  who  occu- 
pied a  room  in  her  house.  Reed  v. 
Ford,  112  SW  600,  33  KyL  1029,  19 
LRANS  225. 

[c]  In  Massachusetts  the  rule  is 
that  there  must  be  a  physical  injury 
from  without.  Megathlin  v.  Boston 
El.  R.  Co.,  220  Mass.  558,  108  NE 
362. 

94.  U.  S. — Jones  v.  Western  Union 
Tel.  Co..  233  Fed,  301. 

Ga. — Southern  R.  Co.  v.  Jackson, 
146  Ga.  243,  91  SE  28. 

111. — Braun  v.  Craven,  175  111.  401, 
51  NE  657,  42  LRA  199;  Phillips  v. 
Dickerson,  85  111.  11,  28  AmR  607; 
West  Chicago  St.  R.  Co.  v.  Liebig,  79 
111.  A.  567. 

Ky. — McGee  v.  Vanover,  148  Ky. 
737,  147  SW  742,  AnnCasl913E 
500;  Morse  v.  Chesapeake,  etc.,  R.  Co., 
117  Ky.  11  77  SW  361,  25  KyL  1159. 

Mass. — Smith  v.  Postal  Tel.  Cable 
Co.,  174  Mass.  576,  55  NE  380,  75 
AmSR  374,  47  LRA  323;  White  v. 
Sander,  168  Mass.  296,  47  NE  90; 
Spade  v.  Lynn,  etc.,  R.  Co.,  168  Mass. 
285,  47  NE  88,  60  AmSR  393,  38  LRA 
512. 

Mich. — Goldman  v.  Detroit  United 
R.  Co.,  166  NW  1007;  Nelson  v.  Craw- 
ford, 122  Mich.  >66,  81  NW  335,  80 
AmSR  577. 

Mo. — Trigg  v.  St.  Louis,  etc.,  R.  Co., 
74  Mo.  147,  41  AmR  305;  Crutcher  v. 
The  Big  Four,  132  Mo.  A.  311,  111  SW 
891;  Deming  v.  Chicago,  etc.,  R.  Co., 
80  Mo.  A.  152. 

N.  J. — Ward  v.  West  Jersey,  etc., 
R.  Co.,  65  N.  J.  L.  383,  47  A  561. 

N.  Y. — Mitchell  v.  Rochester  R.  Co., 
151  N.  Y.  107,  45  NE  354,  56  AmSR 
604,  34  LRA  781,  3  AnnCas  283;  Hack 
v.  Dady,  134  App.  Div.  253,  118  NYS 
906;  Lehman  v.  Brooklyn  City  R.  Co., 
47  Hun  355.  But  see  Cohn  v.  Ansonia 
Realty  Co.,  162  App.  Div.  791,  792,  148 
NYS  39  (holding  that,  where  a  moth- 
er, upon  seeing  her  two  children 
ascending  in  an  elevator  car  which 
was  unattended  by  an  operator,  faint- 
ed from  fright  and  fell  through  the 
open  door  into  the  elevator  shaft, 
there  might  be  recovery,  the  court 
saying:  "For  fright  alone,  uncon- 
nected with  physical  injury,  it  is  true 
that  no  recovery  can  be  had,  but 
when  the  fright  results  in  an  actual 
physical  injury  a  different  rule  pre- 
vails"). 

Pa. — Applebaum  v.  Philadelphia 
Rapid  Transit  Co.,  244  Pa.  82,  90  A 
462;  Samarra  v.  Allegheny  Valley  St. 
R.  Co.,  238  Pa.  469.  86  A  287;  Ewing 
v.  Pittsburg,  etc.,  R.  Co.,  147  Pa.  40, 
23  A  340,  30  AmSR  709,  14  LRA  666; 
Reardon  v.  Philadelphia  Rapid  Tran- 
sit Co.,  43  Pa.  Super.  344.  See  Kra- 
mer v.  Pittsburgh  R.  Co.,  247  Pa.  352, 
93  A  461  (holding  the  question  of  ex- 
istence of  physical  injury-one  for  the 
jury). 

Oh. — Miller  v.  Baltimore,  etc.,  R. 
Co.,  78  Oh.  309,  85  NE  499,  125  AmSR 
699,  18  LRANS  949. 

See  Washington,  etc.,  R.  Co.  v. 
Dashiell,  7  App.  (D.  C.)  507  (holding 
that  plaintiff  could  not  recover  for 
an  impairment  of  the  nervous  sys- 
tem resulting  from  a  nervous  shock 
at  the  time  of  a  collision  in  addition 
to   damages   for  physical   pain  and 
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suffering). 

"If  it  be  admitted  that  no  recovery 
can  be  had  for  fright  occasioned  by 
the  negligence  of  another.  It  is  some- 
what difficult  to  understand  how  a 
defendant  would  be  liable  for  its  con- 
sequences. Assuming  that  fright 
cannot  form  the  basis  of  an  action,  it 
is  obvious  that  no  recovery  can  be 
had  for  injuries  resulting  therefrom. 
That  the  result  may  be  nervous  dis- 
ease, blindness,  insanity,  or  even  a 
miscarriage,  in  no  way  changes  the 
principle.  These  results  merely  show 
the  degree  of  fright  or  the  extent  of 
the  damages.  The  right  of  action 
must  still  depend  upon  the  question 
whether  a  recovery  may  be  had  for 
fright.  If  it  can,  then  an  action  may 
be  maintained  ...  no  matter  how 
grave  or  serious  the  consequences. 
Therefore  the  logical  result  of  the 
respondent's  concession  would  seem 
to  be,  not  only  that  no  recovery  can 
be  had  for  mere  fright,  but  also  that 
none  can  be  had  for  injuries  which 
are  the  direct  consequences  of  it." 
Jones  v.  Western  Union  Tel.  Co.,  233 
Fed.  301,  304  [quot  Mitchell  v.  Roch- 
ester R.  Co.,  151  N.  Y.  107,  109.  45  NE 
354,  56  AmSR  604,  34  LRA  781,  3  Ann 
Cas  283]. 

[a]  Season  for  rule. — "If  the  right 
of  recovery  in  this  class  of  cases 
should  be  once  established,  it  would 
naturally  result  in  a  flood  of  litigation 
in  cases  where  the  injury  complained 
of  may  be  easily  feigned  without  de- 
tection, and  where  the  damages  must 
rest  upon  mere  conjecture  or  specu- 
lation. The  difficulty  which  often  ex- 
ists in  cases  of  alleged  physical  in- 
jury, in  determining  whether  they 
exist,  and  if  so,  whether  they  were 
caused  by  the  negligent  act  of  the 
defendant,  would  not  only  be  greatly 
increased,  but  a  wide  field  would  be 
opened  for  fictitious  or  speculative 
claims.  To  establish  such  a  doctrine 
would  be  contrary  to  principles  of 
public  policy."  Mitchell  v.  Rochester 
R.  Co.,  151  N.  Y.  107,  110,  45  NE  354, 

56  AmSR  604,  34  LRA  781. 

[b]  Illustration. — Where  a  defend- 
ant, after  an  altercation  with  plain- 
tiff's father,  threw  a  stone  through 
the  blinds  of  one  of  the  windows  of 
his  house  and  greatly  frightened 
plaintiff,  although  she  was  not  struck 
or  touched,  but  without  intent  to  in- 
jure her,  he  was  not  liable  for  dam- 
ages caused  by  her  fright.  White  v. 
Sander,  168  Mass.  296,  47  NE  90. 

[c]  Miscarriage  due  to  fright 
alone  is  not  a  ground  for  recovery. 
Nelson  v.  Crawford.  122  Mich.  466. 
81  NW  335,  80  AmSR  577  (holding, 
where  defendant  dressed  in  woman's 
clothes  went  to  the  residence  of 
plaintiff,  whom  he  frightened  by  fol- 
lowing her  into  her  house  and  strik- 
ing the  floor  with  his  parasol,  the 
fright,  as  alleged,  having  the  effect 
of  producing  a  miscarriage  on  plain- 
tiff, that  a  verdict  should  be  di- 
rected for  defendant,  there  being  no 
attempt  to  do  bodily  injury,  and  it 
not  appearing  that  defendant  intend- 
ed any  wrong,  or  contemplated  the 
alleged  consequences  of  his  acts); 
Mitchell  v.  Rochester,  etc.,  R.  Co.,  151 
N.  Y.  107,  45  NE  354,  56  AmSR  604, 
34  LRA  781;  Morris  v.  Lackawanna, 
etc..  R.  Co.,  228  Pa.  198,  77  A  445. 

95.  Ala. — Alabama  Fuel,  etc.,  Co. 
v.  Baladoni,  (A.)  73  S  205;  Spearman 
v.  McCrary,  4  Ala.  A.  473,  58  S  927 
[certiorari  den  58  S  1038  mem]. 
•  Iowa. — Watson  v.  Dilts,  116  Iowa 
249,  252,  89  NW  1068,  93  AmSR  239, 

57  LRA  559. 

Kan. — Whitsel  v.  Watts,  98  Kan. 
508,  159  P  401,  LRA1917A  70S. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Har- 
ris, 121  Md.  254,  88  A  282;  Green  v. 
Shoemaker,  111  Md.  69,  73  A  688.  23 
LRANS  667. 

Minn. — Purcell  v.  St.  Paul  City  R. 
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tort,96  will,  it  has  been  held,  permit  a  recovery  for 
injury  flowing  from  fright  alone  caused  hy  the 
wanton  and  willful  acts  of  defendant.97  It  is  ob- 
vious that  there  can  be  no  recovery  for  fright  which 
is  not  the  natural  and  proximate  consequence  of 


defendant's  act,98  and  of  a  legal  wrong  against 
plaintiff.99  The  rule  permitting  recovery  for  fright 
does -not  require  that  the  direct  physical  injuries 
be  permanent  or  severe.1  Although  the  sole  physi- 
cal injury  may  have  resulted  from  an  attempt  to 


Co.,  48  Minn.  134,  50  NW  1034,  16 
LRA  203;  Smith  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  169,  14  NW  797. 

N.  Y. — Cohn  v.  Ansonia  Realty  Co., 
162  App.  Div.  791.  148  NYS  39. 

N.  C. — Arthur  v.  Henry,  157  N.  C. 
438,  73  SE  211;  Kimberly  v.  How- 
land,  143  N.  C.  398,  55  SE  778,  7 
LRANS  545;  Watkins  v.  Kaolin.  Mfg. 
Co.,  131  N.  C.  536,  42  SE  983. 

R.  I. — Simone  v.  Rhode  Island  Co., 
28  R.  I.  186,  66  A  202,  9  LRA  740. 

S.  C. — Mack  v.  South  Bound  R.  Co., 
52  S.  C.  323,  29  SE  905,  68  AmSR  913, 
40  LRA  679. 

S.  D. — Sternhagen  v.  Kozel,  167  NW 
398. 

Tenn. — Memphis  St.  R.  Co.  v. 
Bernstein,  137  Tenn.  637,  194  SW  902. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hayter, 
93  Tex.  239,  242,  54  SW  944,  77 
AmSR  856,  47  LRA  325;  Hill  v.  Kim- 
ball, 76  Tex.  210,  215,  13  SW  59,  7 
LRA  618;  Weatherford,  etc.,  R.  Co. 
v.  Crutcher,  (Civ.  A.)  141  SW  137; 
Alexander  v.  St.  Louis  Southwestern 
R.  Co.,  57  Tex.  Civ.  A.  407,  122  SW 
572;  St.  Louis  Southwestern  R.  Co.  v. 
Murdock,  54  Tex.  Civ.  A.  249,  116  SW 
139;  Hendrix  v.  Texas,  etc.,  R.  Co.,  40 
Tex.  Civ.  A.  291,  89  SW  461;  Deni- 
son,  etc.,  R.  Co.  v.  Barry,  (Civ.  A.) 
80  SW  634  [mod  on  other  grounds  98 
Tex.  248,  83  SW  5];  Gulf,  etc.,  R.  Co. 
v.  Hayter,  (Civ.  A.)  55  SW  128; 
Houston,  etc.,  R.  Co.  v.  McKen- 
zie,  (Civ.  A.)  41  SW  831;  Yoakum  v. 
Kroeger,  (Civ.  A.)  27  SW  953. 

Wash. — O'Meara  v.  Russell,  90 
Wash.  557.  156  P  550,  LRA1916E  743. 

Wis. — Pankopf  v.  Hinkley,  141  Wis. 
146,  123  NW  625,  24  LRANS  1159. 

Eng. — Coyle  v.  Watson,  [1915]  A. 
C.  1  (where  it  is  said  that  Victo- 
rian R.  Comrs.  v.  Coultas,  13  App. 
Cas.  222,  8  ERC  405,  can  no  longer  be 
treated  as  a  decision  of  guiding  au- 
thority); Dulieu  v.  White,  [1901]  2 
K.  B.  669  [not  foil  Victorian 
R.  Comrs.  v.  Coultas,  supra];  Wilkin- 
son v.  Downton,  [1897]  2  Q.  B.  57; 
Bell  v.  Great  Northern  R.  Co.,  L.  R. 
26  Ir.  428;  Solomons  v.  Stepney  Bor- 
ough Council,  69  J.  P.  360.  But  see 
Victorian  R.  Comrs.  v.  Coultas,  su- 
pra [appr  The  Notting  Hill,  9  P.  D. 
105]  (holding  that  damages  in  a  case 
of  negligent  collision  must  be  the 
natural  and  reasonable  result  of  de- 
fendant's act;  damages  for  a  nervous 
shock  or  mental  injury  caused  by 
fright  at  an  impending  collision  are 
too  remote). 

Ont. — Fitzpatrick  v.  Great  Western 
R.  Co.,  12  U.  C.  Q.  B.  645.  But  see 
Geiger  v.  Grand  Trunk  R.  Co.,  10  Ont. 
L.  511,  5  OntWR  434,  6  OntWR  482 
[foil  subsequently  overr  case  of  Vic- 
torian R.  Comrs.  v.  Coultas,  supra]. 

N.  B. — Kirkpatrick  v.  Canadian 
Pac.  R.  Co.,  35  N.  B.  598. 

Que. — Montreal  St.  R.  Co.  v.  Walk- 
er, 13  Que.  K.  B.  324. 

See  also  Sloane  v.  Southern  Califor- 
nia R.  Co..  Ill  Cal.  668.  44  P  320,  32 
LRA  193  (recognizing  the  rule  in  an 
action  based  upon  injuries  to  the 
nervous  system'  resulting  from  ex- 
citement and  humiliation). 

"It  is  within  the  common  observa- 
tion of  all  that  fright  may,  and  usual- 
ly does,  affect  the  nervous  system, 
which  is  a  distinctive  part  of  the 
physical  system,  and  ccntrols  the 
health  to  a  very  great  extent  and  that 
an  entirely  sound  body .  is  never 
found  with  a  diseased .  nervous  or- 
ganization; consequently  one  who 
voluntarily  causes  a  diseased  condi- 
tion of  the  latter  must  anticipate  the 
consequence  which  follows  it.  The 
nerves  being,  as  a  matter  of  fact,  a 
part  of  the  physical  system,  if  they 
are  affected  by  fright  to  such'  an 


extent  as  to  cause  physical  pain,  it 
seems  to  us  that  the  injury  resulting 
therefrom  is  the  direct  result  of  the 
act  producing  the  fright."  Watson 
v.  Dilts,  116  Iowa  249,  252,  89  NW 
1068,  93  AmSR  239,  57  LRA  559. 

"That  a  physical  personal  injury 
may  be  produced  through  a  strong 
emotion  of  the  mind  there  can  be  no 
doubt.  The  fact  that  it  is  more-  dif- 
ficult to  produce  such  ah  injury 
through  the  operation  of  the  mind 
than  by  direct  physical  means  af- 
fords no  sufficient  ground  for  refus- 
ing compensation  in  an  action  at  law 
when  the  injury  is  intentionally  or 
negligently  inflicted.  It  may  be  more 
difficult  to  prove  the  connection  be- 
tween the  alleged  cause  and  the  in- 
jury, but  if  it  be  proved,  and  the  in- 
jury be  the  proximate  result  of  the 
cause,  we  can  not  say  that  a  recovery 
should  not, be  had."  Hill  v.  Kimball, 
supra. 

"We  conclude  that  where  a  physi- 
cal injury  results  from  a  fright  or 
other  mental  shock,  caused  by  the 
wrongful  act  or  omission  of  another, 
the  injured  party  is  entitled  to  re- 
cover his  damages,  provided  the  act 
or  omission  is  the  proximate  cause 
of  the  injury,  and  the  injury  ought, 
in  the  light  of  all  the  circumstances, 
to  have  been  foreseen  as  a  natural 
and  probable  consequence  thereof." 
Gulf,  etc.,  R.  Co.  v.  Hayter,  supra. 

[a]  Illustration.. — Where  plaintiff, 
on  discovering  that  her  two  children 
had  entered  an  elevator  negligently 
left  unattended  and  that  it  was  as- 
cending with  them,  was  so  over- 
come by  fright  that  she  fainted  and 
fell  into  the  elevator  shaft,  she  was 
entitled  to  recover  for  the  resulting 
personal  injuries.  Cohn  v.  Ansonia  Re- 
alty Co.,  162  App.  Div.  791,  148  NYS  39. 

[b]  Applications  of  rale. — (1) 
Where  negligenoe  causes  fright  with 
no  precedent  impact  or  injury  to  the 
person,  and  the  frightened  person  in 
a  justified  attempt  to  escape  from 
the  apprehended  danger  receives 
physical  injury,  damages  may  be  re- 
covered. O'Meara  v.  Russell,  90 
Wash.  557,  156  P  550,  LRA1916E  743. 
(2)  Where  the  servants  of  a  tele- 
graph company  lawfully  entering  on 
the  land  to  remove  poles  were  guilty 
of  wrongful  acts  while  prosecuting 
the  work,  resulting  in  injury  to  the 
wife  of  the  landowner,  the  company 
was  liable  therefor,  although  there 
was  no  direct  physical  injury  to  her. 
May  v.  Western  Union  Tel.  Co.,  157 
N.  C.  416.  72  SE  1059,  37  LRANS  912. 

[c]  Miscarriage  due  to  fright  may 
be  recovered  for.  Hill  v.  Kimball,  76 
Tex.  210,  13  SW  59.  7  LRA  618;  Du- 
lieu v.  White.  [1901]  2  K.  B.  669. 

[d]  In  Georgia  "no  recovery  can 
be  had  on  account  of  fright  alone, 
caused  by  less  than  such  gross  neg- 
ligence on  the  part  of  one  acquainted 
with  the  condition  of  the  plaintiff, 
or  with  the  facts  and  circumstances 
surrounding  the  plaintiff,  as  would 
authorize  the  conclusion  that  the  de- 
fendant must  have  known  that  cer- 
tain definite  physical  injuries  would 
naturally  flow  from  or  follow  the 
fright  or  nervous  excitement  brought 
about  by  him;  or  unless  the  fright, 
resulting  in  physical  injuries  or  im- 
pairment of  health,  should  have  been 
brought  about  deliberately,  mali- 
ciously, or  wantonly  by  the  defend- 
ant, through  an  utter  disregard  of 
the  natural  and  probable  conse- 
quences to  the  injured  party,  or  from 
a  wilful  intent  to  so  injure  the 
party."  Goddard  v.  Watters,  14  Ga. 
A.  722,  726.  82  SE  304. 

[e]  In  Massachusetts  (1)  the  rule 
is  that,  to  sustain  a  recovery  be- 


cause of  fright,  it  must  be  in  con- 
nection with  a  physical  injury  from 
without.  See  supra  note  93.  (2)  It 
has  been  held,  however,  that,  where 
excitement  and  fright  caused  plain- 
tiff to  faint  and  fall,  thereby  sustain- 
ing physical  injuries,  there  might  be 
a  recovery.  Conley  v.  United  Drug 
Co.,  218  Mass.  238,  105  NE  975,  LRA 
1915D  830.  (3)  It  is  not  necessary 
that  the  physical  injury  from  with- 
out should  be  indicated  upon  the  sur- 
face of  the  body  by  a  bruise  or  oth- 
erwise. Driscoll  v.  Gaffney,  207 
Mass.  102,  92  NE  1010.  (4)  An  in- 
ternal injury  caused  by  a  blow  from 
without  is  none  the  less  an  injury 
from  the  fact  that  it  is  wholly  inter- 
nal or  from  the  fact  that  its  true  na- 
ture cannot  be  accurately  determined 
except  by  a  post  mortem  examina- 
tion. Driscoll  v.  Gaffney,  207  Mass. 
102,  92  NE  1010. 

96.  See  supra  §  152. 

97.  Chattanooga  R.  etc.,  Co.  v. 
Deakins,  3  Tenn.  Civ.  A.  28;  Jeppsen 
v.  Jensen,  47  Utah  536,  155  P  429. 

[a]  XUturtration.— Recovery  may 
be  had  for  injuries  resulting  from 
fright  alone,  where  the  fright  was 
caused  by  wanton  and  willful  acts 
of  defendant,  although  such  acts  were 
directed  against  plaintiff's  husband 
in  her  presence  and  not  against  her 
personally.  Jeppsen  v.  Jensen,  47 
Utah  536,  155  P  429,  LRA1916D  614. 

98.  Philipps  v.  Dickerson,  85  111. 
11,  28  AmR  607;  Renner  v.  Canfield, 
36  Minn.  90,  30  NW  435,  1  AmSR  654; 
Slingerland  v.  East  Jersey  Water 
Co.,  58  N.  J.  L.  411,  33  A  843;  Fox  v. 
Borkey,  126  Pa.  164,  17  A  604. 

[a]  Illustration. — Where  fright 
occasioning  plaintiff's  miscarriage 
was  caused  by  a  quarrel  between  de- 
fendant and  plaintiff's  husband  and 
another  within  plaintiff's  hearing, 
but  out  of  her  sight,  and  it  was  not 
shown  that  defendant  knew  either 
of  her  condition  or  that  she  over- 
heard the  quarrel,  the  court  said: 
"The  result  complained  of  was  not 
such  a  consequence  as,  in  the  ordi- 
nary course  of  things,  would  flow 
from  defendant's  conduct.  He  had 
no  reason  to  apprehend  that  what 
took  place  .  .  .  would  occasion  dan- 
ger to  some  third  person,  who  was 
not  present,  through  fright.  The  in- 
jury in  question  not  being  one  which 
the  defendant  could  reasonably  be 
expected  to  anticipate  as  likely  to 
ensue  from  his  conduct,  we  cannot 
regard  it  as  the  natural  consequence 
thereof,  for  which  defendant  is  le- 
gally responsible."  Phillips  v.  Dick- 
erson, 85  111.  11,  16,  28  AmR  607. 

99.  Sanderson  v.  Northern  Pac.  R. 
Co.,  88  Minn.  162,  92  NW  542,  97  Am 
SR  509,  60  LRA  403. 

[a]  Illustration. — A  mother  can- 
not recover  for  fright,  although  re- 
sulting in  physical  injury,  where 
such  fright  is  due  solely  to  an  at- 
tempt to  eject  her  children  from  a 
railroad  train,  there  being  no  tort 
as  against  her  and  no  fear  on  her 
part  of  any  physical  injury  or  physi- 
cal violence.  Sanderson  v.  Northern 
Pac.  R.  Co.,  88  Minn.  162,  92  NW  542, 
97  AmSR  509,  60  LRA  403. 

1.  Pennsvlvania  Co.  v.  White,  242 
Fed.  437.  155  CCA  213;  Philadelphia, 
etc.,  R.  Co.  v.  Mitchell,  107  Md.  600, 
608,  69  A  422,  17  LRANS  974;  Por- 
ter v.  Delaware,  etc.,  R.  Co.,  73  N.  J. 
L.  405,  63  A  860;  Chattanooga  R.,  etc., 
Co.  v.  Deakins,  3  Tenn.  Civ.  A.  28. 

"While  the  physical  impact  or  in- 
jury requisite  for  the  purpose  under 
discussion  must  be  actual  it  need  not 
be  such  as  to  occasion  an  external 
wound  or  bruise.  Severe  and  even 
incurable  internal  injuries,  of  which 
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at  first  supposed  they  would,  there  can  be  a  full 
recovery  for  the  entire  result.78 

[{  103]  (b)  Duty  to  Procure  Medical  Atten- 
tion. It  is  the  duty  of  a  person  injured  to  procure 
medical  attention  if  the  nature  of  the  injury  is  such 
as  reasonably  to  require  it;74  and  evidence  of  plain- 
tiff's failure  in  this  regard,  whereby  the  injuries 
were  aggravated,  is  admissible  in  mitigation  of  dam- 
ages.75 But  the  fact  that  medical  aid  and  attention 
was  not  procured  will  not  defeat  a  recovery  where 
the  circumstances  are  not  such  as  reasonably  to  in- 
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dicate  their  necessity.™  The  wrongdoer  is  liable 
for  all  the  actual  consequences  of  the  injury  whether 
the  method  of  treatment  adopted  by  the  injured  per- 
son was  or  was  not  the  best  possible  one.77 

[5  104]  (c)  Duty  to  Undergo  Surgical  Opera- 
tion. Where  one  has  been  hurt  by  the  negligence 
of  another  he  is  not  bound,  as  a  matter  of  law,  to 
undergo  a  serious  and  critical  surgical  operation 
which  would  necessarily  be  attended  by  some  risk 
of  failure 78  or  of  death,79  but  the  person  injured 
must  be  permitted  to  exercise  a  liberty  of  choice  un- 


vey,  104  Ind.  409,  3  NE 
908. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ba- 
ker, 158  Ky.  224,  164  SW  799;  Louis- 
ville, etc.,  R.  Co.  v.  Grimes,  150  Ky. 
219,  222,  150  SW  346  [quot  Cyc] ;  Il- 
linois Cent.  R.  Co.  v.  Gheen,  112  Ky. 
695,  66  SW  639,  23  KyL  1952,  68 
SW  1087,  24  KyL  68. 

Minn. — Beck  v.  Chicago,  etc.,  R.  Co., 
134  Minn.  363,  159  NW  831. 

Mo. — Fullerton  v.  Fordyce,  144 
Mo.  519,  44  SW  1053;  Webb  v.  Met- 
ropolitan St.  R.  Co.,  89  Mo.  A.  604. 

N.  Y. — Lyons  v.  Erie  R.  Co.,  57  N. 
T.  489. 

Oh— Heintz  v.  Caldwell,  16  Oh.  Cir. 
Ct.  630. 

Pa. — Benson  v.  Altoona,  etc.,  R.  Co., 
228  Pa.  290,  77  A  492. 

S.  C. — Berry  v.  Greenville,  84  S.  C. 
122,  65  SE  1030,  19  AnnCas  978. 

Tenn. — Arkansas  River  Packet  Co. 
v.  Hobbs,  105  Tenn.  29,  58  SW  278. 

Tex. — Southern  Tract  Co.  v.  Wil- 
son, (Civ.  A.)  187  SW  536;  Snyder 
Ice,  etc.,  Co.  v.  Bowron,  (Civ.  A.) 
156  SW  550,  556  [cit  Cyc];  Texas, 
etc.,  R.  Co.  v.  Mosley,  (Civ.  A.)  124 
SW  485;  International,  etc.,  R.  Co. 
v.  Duncan,  55  Tex.  Civ.  A.  440,  121 
SW  362;  St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  (Civ.  A.)  94  SW  162; 
Trinity,  etc.,  R.  Co.  v.  O'Brien,  18 
Tex.  Civ.  A.  690,  46  SW  389. 

[a]  Application  of  rule. — Ordi- 
nary care  to  reduce  the  consequences 
of  the  injury  does  not  require  an  in- 
jured person  to  have  his  arm  broken 
over,  in  order  to  break  up  a  cartila- 
ginous mass  around  a  joint;  and 
hence  evidence  that  this  could  be 
done  was  properly  excluded.  Sny- 
der Ice,  etc.,  Co.  v.  Bowron,  (Tex. 
Civ.  A.)  156  SW  550. 

73.  Ala. — Postal  Tel.  Cable  Co.  v. 
Hulsey,  132  Ala.  444,  31  S  527. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Grimes,  150  Ky.  219,  222,  150  SW 
346  [quot  Cyc]. 

N.  T. — Radman  v.  Haberstro,  1 
NTS  561  [aff  119  N.  T.  659  mem,  23 
NE  1150  mem]. 

Oh. — Toledo  v.  Radbone,  23  Oh. 
Cir.  Ct.  268. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Mc- 
Means,  (Civ.  A.)  188  SW  692;  Mis- 
souri, etc.,  R.  Co.  v.  McCormick,  (Civ. 
A.)  160  SW  429;  Trinity,  etc.,  R.  Co. 
v.  O'Brien,  18  Tex.  Civ.  A.  690,  46  SW 
389 

Wis. — Sallady  v.  Dodgeville,  85 
Wis.  318,  55  NW  696,  20  LRA  541. 

[a]  Illustrations. —  (1)  A  person 
injured  cannot  be  held  guilty  of  con- 
tributory negligence  for  having  re- 
turned to  work  and  used  the  injured 
limb  before  complete  recovery,  in  the 
absence  of  bad  faith,  and  from  mere 
ignorance.  Toledo  Electric  St.  R.  Co. 
v.  Tucker,  13  Oh.  Cir.  Ct.  411,  7  Oh. 
Cir.  Dec.  169.  (2)  So  where  one 
whose  hand  was  injured  by  the  negli- 
gence of  defendant  employed  at  the 
time  a  physician  or  surgeon  compe- 
tent to  treat  an  injury  of  that  kind, 
and  obeyed  his  instructions,  and  was 
not  negligent  on  his  part  in  treating 
the  wound,  which  progressed  from 
causes  beyond  the  control  of  the  sur- 
geon until  the  arm  had  to  be  am- 
putated, he  is  entitled  to  recover  for 
the  loss  of  his  arm.  Radman  v. 
Haberstro,  1  NTS  561.  (3)  Where 
plaintiff  in  an  action  for  damages  re- 
sulting from  a  broken  leg  became  af- 
flicted with  nausea  before  he  was 
able  to  sit  up,  and  upon  turning  par- 


tially over  in  bed  to  avoid  vomiting 
on  the  bed  rebroke  the  leg,  it  was 
held  that  the  accident  causing  the 
original  fracture  was  the  proximate 
cause  of  the  rebreakage.  Postal  Tel. 
Cable  Co.  v.  Hulsey,  132  Ala.  444,  31 
S  527. 

74.  Del. — Graboski  v.  New  Castle 
Leather  Co.,  22  Del.  145,  64  A  74. 

D.  C. — American  Realty  Co.  v. 
Thompkins,  37  App.  87. 

111. — Kennedy  v.  Busse,  60  111.  A. 
440.  See  Clark  v.  Chicago,  174  111. 
A.  145. 

Ind. — Citizens'  St.  R.  Co.  v.  Hobbs, 
15  Ind.  A.  610,  43  NE  479,  44  NE  377. 
See  Chicago,  etc.,  R.  Co.  v.  Spilker, 
134  Ind.  380,  33  NE  280,  34  NE  218 
(holding  it  proper  for  plaintiff  to 
have  followed  the  advice  of  her  phy- 
sician). 

Ky. — Illinois  Cent.  R.  Co.  v.  Gheen, 
112  Ky.  695,  66  SW  639,  23  KyL  1952, 
68  SW  1087,  24  KyL  68. 

La. — Joiner  v.  Texas,  etc.,  R.  Co., 
128  La.  1050,  55  S  670. 

Md. — United  R.,  etc.,  Co.  v.  Dean, 
117  Md.  686,  84  A  75. 

Mich. — Youmans  v.  Padden,  1  Mich. 
N.  P.  127. 

Mo. — Glasgow  v.  Metropolitan  St. 
R.  Co.',  191  Mo.  347,  89  SW  915. 

Nev. — Murphy  v.  Southern  Pac.  Co., 
31  Nev.  120,  101  P  322,  21  AnnCas 
502. 

S.  C. — Berry  v.  Greenville,  84  S.  C. 
122,  65  SE  1030,  19  AnnCas  978. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  (Civ.  A.)  94  SW  162. 

Wash. — Harding  v.  Ostrander  R., 
etc.,  Co.,  64  Wash.  224,  116  P  635. 

[a]  Application  of  role. — Where 
a  servant  employed  by  a  lumber  com- 
pany to  cut  timber  in  the  woods  sus- 
tained a  personal  injury  while  in  the 
woods,  and  discovered  that  the  com- 
pany would  not  perform  its  duty  to 
convey  him  to  a  hospital  maintained 
by  wages  retained  by  the  company, 
the  servant,  physically  and  mentally 
able,  must  make  reasonable  efforts 
to  reach  the  hospital,  or  otherwise 
to  secure  medical  attention,  and 
thereby  minimize  the  injuries;  and 
where  he  failed  to  do  so  the  company 
was  not  liable  for  the  damages  oc- 
casioned thereby.  Harding  v.  Ostran- 
der R.,  etc.,  Co.,  (Wash.)  116  P  635. 

[b]  Evidence  held  Insufficient  to 
show  that  failure  to  call  a  physician 
sooner  contributed  to  a  miscarriage. 
Joiner  v.  Texas,  etc.,  R.  Co.,  128  La. 
1050,  55  S  670. 

Contributory  negligence  see  Negli- 
gence [29  Cyc  532]. 

75.  Citizens'  St.  R.  Co.  v.  Hobbs, 
15  Ind.  A.  610.  43  NE  479,  44  NE  377; 
Missouri,  etc.,  R.  Co.  v.  Aycock,  (Tex. 
Civ.  A.)  135  SW  198;  St.  Louis  South- 
western R.  Co.  v.  Johnson,  (Tex.  Civ. 
A.)  94  SW  162;  Robertson  v.  Texas, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  79  SW  96; 
Waxahachie  v.  Connor,  (Tex.  Civ.  A.) 
35  SW  692. 

[a]  One  who  negligently  delays 
calling  a  physician,  and  whose  con- 
sequent damages  are  thereby  aggra- 
vated, cannot  recover  for  the  increase 
of  his  injuries  or  damages  but  only 
such  damages  as  would  have  been 
sustained  had  he  not  been  guilty  of 
negligence  in  failing  to  obtain  medi- 
cal treatment.  Robertson  v.  Texas, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  79  SW  96. 

76.  Ala. — Sloss-Sheffleld  Steel,  etc., 
Co.  v.  Salser,  158  Ala.  511,  48  S  374. 

111. — Galesburg  v.  Rahn,  45  111.  A. 
351;  Elgin  v.  Riordan,  21  111.  A.  600. 

66 


Oh. — Toledo  v.  Radbone.  23  Oh.  Cir. 
Ct  268 

Tex. — Texas,  etc.,  R.  Co.  v.  Neal, 
(Civ.  A.)  33  SW  693. 

Ont. — Sawyer  v.  Canadian  Pac.  R, 
Co.,  7  OntWN  166,  18  DomLR  799. 

[a]  Illustrations, —  (1)  An  injured 
person  who  from  the  circumstances 
might  reasonably  believe  that  his  in- 
jury is  of  such  a  character  that  rest 
alone  will  afford  a  speedy  recovery 
is  not  required  to  incur  the  expense 
of  nursing  and  medical  attendance, 
as  a  condition  to  his  right  to  recover 
adequate  damages,  if  any,  against  the 
wrongdoer.  Kennedy  v.  Busse,  60 
IH,  A.  440.  (2)  Where  a  pregnant 
woman  fell  by  reason  of  a  hole  in 
the  floor  in  defendant's  station,  It 
was  not  negligence  on  her  part  to 
fail  to  send  for  a  physician  at  the 
time,  the  injury  not  creating  an  ap- 
prehension of  immediate  danger  to 
her  life  or  health.  Texas,  etc.,  R.  Co. 
v.  Neal,  (Tex.  Civ.  A.)  33  SW  693. 
(3)  Testimony  that  a  passenger  who 
contracted  a  cold  from  exposure  on 
defendant's  train  was  directed  to  con- 
sult a  throat  specialist  does  not  alone 
raise  an  issue  for  the  jury  as  to 
whether  the  passenger  failed  to  pro- 
cure competent  medical  treatment. 
Missouri,  etc.,  R.  Co.  v.  Dellmon, 
(Tex.  Civ.  A.)   171  SW  799. 

[b]  Applications  of  rule. — (1)  It 
was  proper  to  refuse  to  allow  a  phy- 
sician to  state  whether,  judging  from 
the  wound  as  it  appeared  when  plain- 
tiff first  came  to  see  him,  it  could 
have  been  entirely  cured  if  plaintiff 
had  had  it  treated,  where  defendant's 
regular  physician  who  dressed  it  did 
not  consider  it  serious,  and  gave 
plaintiff  no  instructions  about  com- 
ing again,  and  testified  that  it  was 
his  duty  to  look  after  such  cases. 
Sloss-Shefneld  Steel,  etc.,  Co.  v.  Sal- 
ser, 158  Ala.  511,  48  S  374.  (2) 
Where  a  person,  on  receiving  what  he 
supposed  to  be  a  trifling  injury,  treat- 
ed it  with  home  remedies  for  sev- 
eral weeks,  when  he  discovered  that 
it  was  not  healing,  and  then  em- 
ployed a  physician,  he  is  not  there- 
by barred  from  recovery.  Toledo  v. 
Radbone,  23  Oh.  Cir.  Ct.  268. 

77.  Graboski  v.  New  Castle  Leath- 
er Co.,  22  Del.  145,  64  A  74;  Mis- 
souri, etc.,  R.  Co.  v.  McCormick, 
(Tex.  Civ.  A.)  160  SW  429;  Rowe  v. 
Whatcom  County  R.,  etc.,  Co.,  44 
Wash.  658,  87  P  921. 

[a]  Application  of  rule. — The  mere 
fact  that  the  injured  person  refused 
to  permit  the  use  of  a  hypodermic  in 
easing  him  did  not  show  a  want  of 
proper  treatment.  Pecos,  etc.,  R.  Co 
v.  McMeans,  (Tex.  Civ.  A.)  188  SW 
692. 

78.  Louisville,  etc.,  R.  Co.  v.  Ker- 
rick,  178  Ky.  486,  199  SW  44;  Stokes 
v.  Long.  52  Mont.  470,  159  P  28;  Mar- 
tin v.  Pittsburgh  R.  Co.,  238  Pa.  528, 
86  A  299,  48  LRANS  115;  Mattts  v. 
Philadelphia  Tract.  Co.,  6  Pa.  Dist. 
94,  19  Pa.  Co.  106. 

[a]  Application  of  rule.— An  In- 
jured passenger,  after  one  unsuccess- 
ful operation,  is  not  required  to  sub- 
mit to  a  major  operation  to  reduce 
the  damages  caused  by  the  carrier's 
negligence.  Freeman  v.  Chicago,  etc., 
R.  Co..  52  Mont.  1,  154  P  912. 

79.  Missouri,  etc.,  R.  Co.  v.  Han- 
ning,  (Tex.  Civ.  A.)  41  SW  196  [rev  on 
other  grounds  91  Tex.  347,  43  SW 
508];  Mattis  v.  Philadelphia  Tract. 
Co..  6  Pa.  Dist.  94.  19  Pa.  Co.  106. 
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Minn.— Wavra  u  Karr,  172    NW  118. 
Philippine.-Cerrano  v.  Chuco,  38Philip- 
pine392. 

Tex.-Trust  Co.  v.  Sehulze,  (CivA)  220SW 
570,  571  [quotCyc]. 

Wis. — Iron,  etc.,  Co.  v.  Hartmann-Greil- 
ing  Co.,  172  NW  894. 
Ont.-Glass  Co.  v.  Dash  Co.,  410ntL188. 

[b]  (10)  Assuming-  breach  of  sales 
contract  by  refusal  to  deliver  goods  on 
credit,  buyer  sustained  no  recoverable 
damage  where  he  declined  to  accede  to 
seller's  offer  to  deliver  goods  for  cash 
with  deduction  of  interest  for  credit 
period  contemplated  by  contract.  Siegel 
v.  Huebshman,  176  NYS  71. 

773-  40  Ala. — Worthington  u  Lumber 
Co.,  (A.)  80  S  688. 

Conn. — Bridgeport  v.  Indemnity  Co.,  105 
A  680. 

774-  41  Realty  Corp.  v.  Holt  Co.,  104 
Misc.  581,  172  NYS  206. 
774-42 Vi-New.  There  is  no  such  duty 
to  reduce  damages  where  in  notice  can- 
celling contract  party  agrees  to  be  liable 
as  if  for  full  performance,  in  case  he 
has  no  right  to  cancel.    Publication  Co. 

u  Clayberger,  68  PaSuper  618. 
774-44  Bd.  of  Trustees  v.  Spitzer,  255 
Fed.  136. 

774-45  Lawrence  v.  Fielder,  (Ky)  216 
SW1068;  Williams  v.  Gardner,  (TexCiv 
A)  215SW981. 

774-  46  Bank,  etc.,  Co.  v.  Kelly,  (Ala.) 

81S612;  Tyre  Co.  v.  Trading  Co.,  (Ky) 
217SW345. 

§  100 

775-  51  Trust  Co.  v.  Sehulze,  (TexCiv 
A)  220SW570. 

775-52  Trust  Co.  v.  Sehulze,  (TexCiv 
A)  220SW570. 

775-  53%-New.  or  where  plaintiff 
was  obligated  not  to  take  other  con- 
tracts during  the  term  of  the  contract 
with  defendant  Stiiddard  v.  Carter, 
(Miss.)  82  S  70. 

§  101 

776-  56  Ala. — R.  Co.  u  Elliott,  (A.)  82 
S  582 

N.  Y  — Gas,  etc.,  Co.  v.  State,  175  NYS 
324. 

Pa.-Thompson  v.  De  Long,  110A251. 

777-  58  But  see  Exp.  Co.  v.  Bass,  (Ga 
A)  102SE168  (failure  or  inability  to 
convert  into  money,  partially  damaged 
eggs,  does  not  affect  right  to  have  credit 
for  their  value). 

777-59  Vt.-Wortman  v.  Sharon,  109A 
43. 

777-  60  Taylor  v.  Steadman,  (Ark)  220 
SW821. 

8  103 

778-  70  Mo.— Bradfield  v.  Kansas  City, 
(A.)  204  SW  819. 

778-71    IU.-Devlin  u  R.  Co.,  210I11A7. 

778-  72  Tex.-Lumber  Co.  v.  Keen, 
(CivA)  221SW625. 

779-  73    Cal.-Boa  v.  R.  Co.,  187P2. 

779-74  Okl.-SmHhv.  R.  Co.,  185P70, 
74  [citCJ]. 

779-77  Smith  v.  R.  Co.,  (Okl)  185P 
70,  74  [citCJ]. 

9  104 

779-78    Boa  v.  R.  Co.,  (Cal)  187P2. 

779-  79  Gibbs  v.  Almstrom,  (Minn) 
176NW173. 

§  106 

780-  84  Ariz. — Copper  Co.  v.  Burciaga, 
177  P  29  (under  Employers'  Liability 
Law). 

Ky.— R.  Co.  v.  Wright,  210  SW  184,  188 
[quot  Cyc]. 

Minn.— Stenshoel  v.  R.  Co.,  170  NW  695. 
N.  Y.-Perlman  v.  Shanck,  182NYS767. 
Utah.-Rosenthal  v.  Harker,  189P666. 

781-  88  Perlman  v.  Shanck,  182NYS 
707. 

781-  93  Ta]  (2)  In  action  for  in- 
jury to  child  father  cannot  recover  for 
loss  of  his  time  as  result  of  his  child's 
injury.  Zipus  u  R.,  etc.,  Co.,  (Md)  108 
A884. 

8  108 

782-  13  Ariz. — Copper  Co.  v.  Burciaga, 
177  P  29  (under  Employers'  Liability 
Law). 

Ida.-Kinzell  v.  R.   Co.,  190P255. 
Minn.— Stenshoel  v.  R.  Co.,  170  NW  695. 


N.  C.-Kirkpatrick  v.  Crutchfield,  100SE 
602. 

Pa.-Baxter  v.  R.  Co.,  107A881. 
Tex.-Hamilton  v.  Harris,  (CivA)  223SW 
533. 

[c]  That  loss  nf  teeth  may  not  affect 
earning  capacity  does  not  prevent  re- 
covery of  damages  for  injury.  Kier- 
kowsky  v.  Connell,  43  Pa.  Co.  250. 

784-  30  Stenshoel  v.  R.  Co.,  (Minn.) 
170  NW  695. 

§  109 

785-  44  R.  Co.  v.  ReiAenbach,  (IndA) 
125NE55;  Anderson  v.  Contract  Co.,  (Or) 
184P240. 

785-  45  [a]  (1)  Dettmar  v.  Burns, 
181NYS146. 

8  112 

786-  57  Conn.-Tompkins  v.  Bridge- 
port, 110A183;  Tompkins  u  Bridgeport, 
110A193. 

786-58  Kan.-McGrew  v.  Inv.  Co.,  187 
P887,  890  [quotCyc]. 

Mich.-McDuffee  v.  Colwell,  173NW355, 
356  [quotCJ]. 

Ont.-Bingham  v.  Trenton,  170ntWN277. 

786-  59  Kan.-McGrew  u  Inv.  Co.,  187 
P887,  890  [quotCyc]. 

Philippine.-Ins.  Co.  v.  Hermanos,  37 
Philippine844. 

787-  62  Ark.-Coal  Co.  u  Jasper,  222 
SW22,  26  [citCJ]. 

Conn.-Tompkins  v.  Bridgeport,  110A183  ; 
Tompkins  v.  Bridgeport,  110A193. 
Kan.-McGrew  v.  Inv.   Co.,   187P887,  890 
[quotCyc]. 

Mo.— Grace  v.  R.  Co.,  (A.)  212  SW  41. 
N.  C.-Dorsey  v.  Min   Co.,  97SE746. 

787-  63  Bowdler  v.  Billings-Chapin  Co., 
47App(DC)164;  McGrew  v.  Inv.  Co., 
(Kan)   187P887,  890  [quotCyc]. 

788-  66  Ins.  Co.  v.  Tiernan,  263Fed 
325. 

788-68    Williams  v.  Gardner,  (TexCiv 
A)   215SW981,  983  [quotCJ]. 
788-69    McGrew  v.  Inv.  Co.,  (Kan)  187 
P887,  890  [quotCyc];  Williams  u  Gard- 
ner, (TexCivA)  215SW981,  983  [quotCJ];. 
Nelson  v.  Davenport,  (Wash)  183P132. 

e  ii3 

788-  70  Ark.-Auto  Co.  v.  Milling  Co., 
215SW641 ;  Hotel  Co.  v.  Dickinson,  216 
SW1049. 

Cal.-House  v.  Piercy,  183P807. 
Conn.-Tompkins  v.  Bridgeport,  110A183  ; 
Tompkins  v.  Bridgeport,  110A193. 
Hawaii-Pineapple    Go.  v.  Saito,  24Ha- 
waii787. 

Mass.-Orbaeh  v.  Pictures  Corp.,  123NE 
669. 

N.   J.-Wolcott  v.  Mount,   38NJL496  [aff 
36NJL  262,  13AmR438]. 
N.  Y.— Film  Co.  v.  Brady,  104  Misc.  667, 
172  NYS  268. 

N.  C.-Dorsey  v.  Min.  Co.,  97SE746;  Sto- 
rey v.  Stokes,  100SE689. 
N.  D.— Foote  v.  Typewriter  Co.,  172  NW 
833,  835  [cit  C.  J.]. 
Pa.-Macan  v.  Belting  Co.,  107A750. 
Tex.— Ins.  Co.  u  Griswold,  (Civ.  A.)  212 
SW  807. 

Wash. — Bromley  v.  Engine  Works,  182 
P  929. 

789-  71  U.  S. — See  also  Pusey  v.  Paper 
Co.,  255  Fed.  700  (where  no  loss  of 
profits  shown). 

Cal.— Friedman  u  Leather  Co.,  178  P  139. 
Conn.-Tompkins  v.  Bridgeport,  110A183  ; 
Tompkins  v.  Bridgeport,  110A193. 
Hawaii-Pineapple    Co.  v.  Saito,  24Ha- 
waii787. 

N.  C.-Morrison  v.  Marks,  100SES90. 

790-  72  Conn.-Tompkins  v.  Bridge- 
port, 110A183;  Tompkins  v.  Bridgeport, 
110A193. 

Kan.-McGrew  v.  Inv.  Co.,  187PS87,  890 
[quotCyc]. 

Ky  .-Cotton  Co.  v.  Bondurant,  222SW66. 
Minn.-Press  Co.  v.  Sherman-Elliott  Co., 
174NW516. 

N.  Y.-Film  Co.  v.  Brady,  104Misc667.  172 
NYS268;  Wooldridge  v.  Shea,  175NYS 
130;  Photoplay  Co.  v.  Film  Corp.,  121NE 
756. 

N.  C.-Storey  v.  Stokes,  100SE6S9. 
N.  D.-Morrison  v.  Marks.  100SE890. 
Tex.— Ins.  Co.  v.  Griswold,  (Civ.  A.)  212 
SW  807. 
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Pages  from  the 


Wash. — Bromley  u  Engine  Works,  182  P 
929. 

Wis.-Laundry  Co.  v.  Printing  Co.,  177 
NW852. 

[a]  First  run  feature  pictures. — Evi- 
dence as  to  receipts  by  plaintiff  from 
other  pictures  supplied  by  other  pro- 
ducers before  and  after  breach  is  not 
admissible,  in  action  for  failure  to  fur- 
nish feature  pictures,  where  difference 
in  receipts  not  constant  and  subject  to 
widest  fluctuation,  though  it  was  shown 
that  feature  pictures  more  profitable 
than  others.  Photoplay  Co.  u  Film 
Corp.,  (N.Y.)  121  NE  756. 

[b]  Certainty  as  to  amount  is  not 
required  but  certainty  as  to  prospect 
of  making  any  profit  is  necessary.  Au-t 
to  Co.  v.  Milling  Co.,  (Ark)  215SW641. 

[c]  Evidence  held  sufficient. — C9tton 
Co.  v.  Bondurant,  (Kv)  222SW66. 

791-  73  Cal.— Friedman  u  Leather  Co., 
178  P  139. 

Ga. — Lumber  Co.  v.  Monroe,  98  SE  498. 

Hawaii.-Pineapple  Co.  v.  Saito,  24Ha- 
waii787. 

Ind.-Ice  Co.  v.  Munson,  (A)  127NES39. 
Kan.-McGrew  v.  Inv.  Co.,  187P887,  890 
[quotCyc]. 

Ky.— Clarke  v.  Springs    Co..    213SW222  ; 
Cotton  Co.  v.  Boudurant,  222SW66. 
N.    Y.-Wooldridge  v.  Shea,  175NYS130; 
Brady  v.  Erlanger,  177NYS301  (moving 
picture  and   theatrical  enterprise). 
S.  C— Sotille  v.  Stokes,  98  SE  334. 
Wash. — Bromley  u  Engine  Works,  182  P 
929. 

792-  74    Bromley  v.   Engine  Works, 

(Wash)  182P929;  Tompkins  v.  Bridge- 
port, (Conn)  110A183;  Tompkins  v. 
Bridgeport,  (Conn)  110A193 ;  Macau  u 
Belting  Co.,  (Pa)  107A750 ;  Cerrano  v. 
Chuco,  38Philippine392. 

792-  76  Conn.-Tompkins  v.  Bridge- 
port, 110A183;  Tompkins  v.  Bridgeport, 
110A193. 

N.  Y.-Wooldridge  v.  Shea,  175NYS130. 
Va.— Realty  Co.  v.  Townsend,  98  SE  684. 

793-  80  Ins.  Co.  v.  Hermanos,  37Phil- 
ippine844,  849  [citCyc]. 

8  in 

793-81  Hawaii.-Pineapple  Co.  v.  Sai- 
to, 24Hawaii787. 

Ky.-Cotton  Co.  v.  Bondurant.  222SW66. 
N.  C.-Storey  v.  Stokes,  100SE689 ;  Mor- 
rison v.  Marks,  100SE890. 

[c]  (1)  Pusey  v.  Paper  Co.,  255Fed 
700. 

8  115 

793-  82    D.    C— Bowdler  u  Billings- 
Chapin  Co.,  47  App.  164. 
Hawaii.-Pineapple    Co.  v.  Saito,  24Ha- 
waii787. 

Kv.— Bugg  v.  Jones.  209  SW  514. 
Tex.— Ins.  Co.  v.  Griswold,  (Civ.  A.)  212 
SW  807. 

§  116 

794-  86    La.-Factory  v.  R.  Co.,  82S700- 

795-  87    N.    J.-Clark  v.  R.    Co..  109A 
745;  Indemn.  Co.  u  R.  Co.,  109A745. 
795-88    Vt.-Wortman  u  Sharon,  109A 
43. 

8  117 

795-  95  Tex.— Ins.  Co.  v.  Owens,  (Civ. 
A.)  207  SW  666. 

796-  96  Ky.— R.  Co.  v.  Schuester,  209 
SW  542. 

Mo.-Ganz  v.  R.  Co.,  220SW490. 
Ont.-Brigman  u  Rubin,  160ntWNHS. 

[e]  Past  profits  cannot,  except  in  ex- 
traordinary cases,  be  a  basis  for  figur- 
ing loss  of  profits.  Walker  v.  Kellar, 
(TexCivA)  21SSW792. 

797-  97  Mo. — Dixon  v.  Boevlng,  (A) 
208  SW  279. 

8  120 

797-3  Erratum. — Strike  out  "N.  J. — 
Wolcott  v.  Mount,  36  N.J.L.  262,  13  AmR 
438  [aff  38  N.J.L.  496.  20  AmR  425]." 
797-4  Erratum.— Strike  out  "Wolcott 
v.  Mount.  36  N.J.L.  262,  13  AmR  438, 
[aff  38  N.J.L.  496,  20  AmR  425]." 

8  122 

797-9  [b]  Denver  v.  Bowen,  (Colo) 
1S4P357. 

797-10  [b]  Illustrations  where  In- 
Jury  too  remote. — In  action  for  negll- 
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gence  of  physician,  loss  of  business  is 
remote  consequence  for  which  doctor 
would  not  be  liable.  Hamilton  u  Har- 
ris, (Tex.Clv.A.)  204  SW  450. 

8  125 

798-  18  Ky.-Bugg  v.  Jones,  200  SW  514. 

799-  19  Sask.-Shields  v.  Landrelh,  12 
SaskL102. 

800-  21  Wis!— Glllen  Co.  u  Parker  Co., 

171  NW  61. 

800-23  V2-New.  Expenses  in  ascer- 
taining whether  it  would  be  wise  for 
purchaser  to  cancel,  on  account  of  sell- 
er's delay,  cannot  be  recovered.  Lum- 
ber Co.  v.  Creasy,  70PaSuper42. 
800-23 '/3 -New.  The  amount  paid  in 
settlement  of  a  claim  between  the  buyer 
and  the  contractor,  for  damages  caused 
by  the  seller's  failure  to  deliver  on 
time,  cannot  be  recovered  from  the  sell- 
er where  it  was  not  a  party  to  the  ar- 
rangement. Lumber  Co.  u  Creasy,  70 
PaSuper42. 

•  8  12G 

800-  24  U.  S.-Grace  v.  SS.  Co.,  258Ped 
49. 

801-  25  U.  S.— Stone  Co.  v.  Constr.  Co., 
39  SCt  102. 

Minn-Press  Co.  v.  Sherman-Elliott  Co., 
T74NW516. 

N  Y. — Film  Co.  u  Bradv,  104  Misc.  667, 

172  NYS  268. 

N.  C— Dorsey  u  Min.  Co.,  97  SE  746. 
8  127 

801-27  [a]  (3)  Cost  of  artificial 
limbs  both  present  and  future  in  case 
of  child  three  and  one-half  years  old 
is  allowable.  Bryant  v.  R.  Co.,  (MoA) 
217SW632. 

8  128 

801-  32  Ariz. — Copper  Co.  v.  Burciaga, 
177  P  29  (under  Employers'  Liability 
Law). 

Iowa.— Miller  v.  Eldon.  170  NW  377. 
Tex. — Kuehn  v.  Neugebauer,  (Civ.A.)  204 
SW  369. 

802-  36  Tex. — Kuehn  v.  Neugebauer, 
(Civ.A.)  204  SW  369. 

803-  37  Tex. — Kuehn  u  Neugebauer, 
(Civ.A.)  204  SW  369. 

8  129 

803-  42  Cal.-Fisk  v.  Poplin,  (A)  189 
P722. 

OkT-Sweet  u  Henderson,  178P666. 
303-43    Cal.-Fisk  v.  Poplin,    (A)  189 
P722. 

804-  45  Okl.-Tract.  Co.  u  Fore,  188P 
327. 

804-50  Transit  Co.  v.  Moore,  259Fed 
490. 

804-  51  U.  S.-Transit  Co.  v.  Moore, 
259Fed490. 

[a]  (1)  Transit  Co.  v.  Moore,  259Fed 
490. 

805-  53  Contra  Miller  v.  Eldon,  (Iowa) 
170  NW  377. 

805-54  Baldwin  v.  R.  Co.,  (MoA)  218 
SW955. 

805-57  Baldwin  v.  R.  Co.,  (MoA)  218 
SW955. 

§  130 

805-58    Colo.-Denver  Co.  v.  Morgan, 
1S5P339,  342  [quotCJ]. 
Mont.-Cornell  v.  R.  Co.,  187P902. 
805-59    Colo.-Denver  Co.  v.  Morgan, 
185P339,  342  [quotCJ]. 
Mont.-Cornell  v.  R.  Co.,  187P902. 
805-60   Cornell  u  R.  Co.,  (Mont)  187 
P902;  Edwards  v.  Sydney,  52NS116. 

8  131 

805-61  Tex.-R.  Co.  v.  Harris,  (CivA) 
216SW430. 

805-  63  Kuehn  v.  Neugebauer,  (Tex. 
Civ.A.)  204  SW  369. 

8  132 

806-  67   N.    Y. — Den    Norske.   etc.  u 
Printing,  etc.,  Assoc.,  122  NE  463. 

[a]  Illustration. — Expenses  incurred 
in  publishing  denials  ef  truth  of  offend- 
ing article  for  purpose  of  averting  and 
minimizing  damages  are  recoverable. 
Den  Norske,  etc.  v.  Printing,  etc.,  Assoc., 
(N.Y.)  122  NE  463.  ) 

8  133 

807-  78  Porto  Rico.-Moral  v.  SS.  Co., 
26PortoRico212. 

Tex.-Smith  v.  Smith,   (CivA)  213SW273. 


DAMAGES 

808-  79  Ta]  In  order  to  recover  toeti 
expended   in  defending  auotlier  action 

such  action  must  have  been  defended 
In  good  faith.  Ins.  Co.  v.  Butler,  (Ky) 
215SW949. 

8  134 

809-  89  Ida.-Baird  v.  Gibberd,  189P56, 
58  [citCyc]. 

8  13S 

809-  98  Mass.— Stiles  v.  Morse,  123  NH 
615. 

810-  99  Mass.— Stiles  v.  Morse,  123  NE 
615. 

[a]  (3)  In  action  for  wrongful  re- 
moval from  office,  counsel  fees  incurred 
in  proceedings  for  reinstatement.  Stiles 
v.  Morse,  (Mass.)  123  NE  615. 

8  186 

812-  15  Me.-Hopkins  v.  Erskine,  107A 
829. 

813-  19  Looney  v.  Sears,  (Or)  186P 
548. 

8  1S7 

815-  36  N.  Y.-Constr.  Corp.  u  State, 
110Miscl77,  180NYS249. 

Okl.-Speed  v.  McMurray,  176P506. 
Or— Lumber  Co.  v.  Lumber  Co.,  182  P 
172. 

R.  I.— Pearson  v.  Ryan,  105  A  513. 

816-  40  Gillen  Co.  v.  Parker  Co.,  (Wig.) 
171NW61;  Grace  v.  SS.  Co.,  258Fed49. 

8  189 

818-49  R.  I.— Pearson  v.  Ryan,  105  A 
513. 

8  140 

818-52  Kerr  v.  Armstrong,  (RI)  110 
A416. 

8  144 

820-  71  N.  J.-Howell  v.  R.  Co.,  109A 
309. 

821-  72  Iowa.-Bennett  v.  R.  Co.,  174 
NW805. 

821-73  Bennett  v.  R.  Co.,  (Iowa)  174 
NW805. 

821-74  Iowa.-Bennett  v.  R.  Co.,  174 
NWS05. 

Kan.-Lower  v.  Shorthill,  176P647. 
823-83    Ind.-Stores  v.  Heller,  127NE 
439. 

823-87  See  also  Bennett  v.  R.  Co., 
(Iowa)  174NW805  (interest  not  allowed 
under  federal  Employers'  Liability  Act). 

8  145 

824  91  Iowa.— Carter  v.  Oil  Co.,  170 
NW  798. 

8  146 

825-1    N.  J.-Howell  v.  R.  Co.,  109A309. 

825-  7  Oklahoma  City  v.  Hoke,  (Okl.) 
182  P  692  (damage  to  crops  by  water). 

8  147 

826-  12  U.  S.-TJ.  M.  W.  A.  u  Coal  Co., 
258Fed829. 

[a]  Where  jury  fails  to  allow  in- 
terest, court,  in  no  event,  can  add  in- 
terest to  verdict.  TJ.  M.  W.  A.  v.  Coal 
Co.,  258FedS29. 

826-14  Mich— Sayre  v.  R.  Co.,  171  NW 
502. 

W.  Va.-Gas  Co.  v.  Gas  Co.,  100SE296. 
8  150 

826-25  U.  S. — R.  Co.  v.  Bosse,  39  SCt 
211,  239  Fed.  303.  152  CCA  291  (under 
law  of  Canal  Zone). 

Ariz. — Copper  Co.  v.  Burciaga,  177  P  29 
(under    Emplovers'     Liability     Law)  ; 
Copper  Co.  v.  Wilev.  1S3P737. 
Ida.-Kinzell  v.  R.  Co.,  190P255. 
Ind.— Steel  Foundries  v.  Sech,   (A.)  122 
NE  347. 

N.  Y.-Boyce  v.  Hotel  Co.,  126NE647 ; 
Bauch  v.  Schultz.  109Misc548,  180NYS188. 
Ont— Racicot  u  Electric  Co.,  14  OntWN 
210. 

[d]  Rule  applied  where  injury  sus- 
tained in  Panama  and  suit  brought  in 
Canal  Zone.  R.  Co.  u  Toppin,  40SCt 
319.  250Fed9S9. 

826-25y2-New.  An  Employers'  Liabil- 
ity Act  is  not  rendered  invalid  by  pro- 
vision for  recovery  for  pain  to  be  as- 
sessed by  jurv.  Arizona  Copper  Co., 
Ltd.  v.  Hammer,  39  SCt  553  (minority 
opinion). 

828-33  Okl.— Weatherly  v.  Manatt.  179 
P  470. 

828-34  Weatherly  v.  Manatt,  (Okl.) 
179  P  470. 
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828  35  '"•  S.-It.  Co.  v.  Collinf.  2-VjFed 
172,  249Fed811. 

Ariz. -Copper    Co.  v.  Bureiaga,  177P29 

(under   Employers'   Liability  l.awj. 

Ida.-Kinzell  v.  K.  Co.,  190P255 

N.  Y.-Boyce  v.  Hotel  Co..  126NE617 

828  36  Ga. — It.  Co.  v.  Hart,  (A.)  97  SE 

800. 

N.  Y.-Boyce  v.  Hotel  Co..  126NE6I7. 
N.    I).-Meyerle  v.  Pub.    Co.,  178NW792 
794  |  cil  C.I  |. 

Vt.-NicholH  v.  R.  Co.,  109A905. 

8  152 

831-54  Mass.— Stiles  u  Morse,  123  NE 
615. 

Wash.  Barnes  v.  liiekle.  IMII'IKI1" 

831-  56  Mass.— Stiles  v.  Morse,  123  NE 
615. 

832-  62  Tuyes  u  Chambers,  (La;  MS 
265;  Tel.  Co.  u  Brooks,  (TexCivA;  221 
SW1024. 

832-64  Justesen  v.  R.  Co.,  (N.J.L.)  106 
A  137. 

832-66  Cal.— Lindley  v.  Knowlton,  176 
P  440. 

8  153 

832  67  Cal.-Kuhns  u  Marshall,  (A; 
1.S6P632. 

834-  69   Vt.-Nichols  v.  R.  Co.,  109A905. 

8  154 

835-  72  TI.  S.-R.  Cov.  v.  Collins,  40SCt 
450,  259Fedl72,  170CCA240. 

Tex.-R.  Co.  v.  Whitmore,  (CivA)  222SW 
644. 

8  155 

836-  78  But  see  Lindley  v.  Knowlton, 
(Cal.)  176  P  440  (mother  defending  chil- 
dren). 

836-79  Tex.-Chrone  v.  Gonzales,  (Civ 
A)  215SW368. 

8  156 

836-  83  Ky.-Samuels  v.  Davis,  214SW 
904,  905  [citCJ]. 

8  157 

837-  87  N.  Y.-Boyce  v.  Hotel  Co.,  126 
NE047. 

Or.-Coffey  v.  Hospital  Assoc.,  189P407. 
837-89  Boyce  v.  Hotel  Co.,  (NY)  126 
NE647. 

837-  89%-New.  Mental  anguish  con- 
comitant with  physical  pain  suffered 
through  breach  of  contract  to  furnish 
medical  and  hospital  service  is  a  proper 
element  of  damages.  Coffey  v.  Hospital 
Assoc.,  (Or)  189P407. 

8  168 

838-  92  N.  Y. — Pareti  v.  R.  Co.,  172 
NYS  388:  Tracy  v.  Hotel  Corp.,  175  NYS 
100. 

838-  93  N.  Y.— Tracy  v.  Hotel  Corp., 
175  NYS  100. 

Pa.— Hubbard  v.  Transit  Co.,  107  A  319 
(fright). 

839-  94  Pa.— Hubbard  v.  Transit  Co., 
107  A  319. 

839-  95  Cal.— Lindley  v.  Knowlton,  176 
P  440. 

[c]  Holdorf  v.  Holdorf,  (Iowa)  169 
NW737  (due  to  willful  act);  Rogers  v. 
Williard,  (Ark)  223SW15. 

840-  97  Rogers  v.  Williard,  (Ark)  222 
SW15. 

8  159 

841-  4  N.  Y-Boyce  v.  Hotel  Co.,  126 
NE647. 

N.  D.-Meyerle  v.  Pub.  Co.,  17SNW792, 
794  [citCJ]. 

[d]  In  Arizona,  under  Employers' 
Liability  Law,  word  "damages"  means 
compensatory  damages  and  to  charge 
that  humiliation  or  mortification  may 
be  considered  is  error,  as  such  dam- 
ages are  punitive.  Copper  Co.  v.  Bur- 
ciaga. 177P29. 

841-  5  R.  Co.  v.  Bryant,  (Tex.Clv.A.) 
210  SW  556. 

8  161 

842-  11  Cal.-Boa  v.  R.  Co.,  1S7P2 ; 
Freiburg  v.  Israel,  (A)  187P130. 

842-  12  Freiburg.u  Israel,  (CalA)  1ST 
P130. 

8  162 

843-  19  Iowa.— Collinson  v.  Cutter,  170 
NW  420. 

Mieh.-Main  v.  R.  Co.,  174NW157. 
843-21  Collinson  v.  Cutter,  (Iowa)  1*» 
NW  420. 
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CONTRACTS 
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his  wife,  he  will  convey  to  her  a  certain  part  of 
his  property  is  not  illegal.89  And  it  has  been  held 
that,  where  a  wife  living  separate  from  her  husband 
refuses  to  return  to  him  except  on  the  payment  of  a 
certain  sum,  a  bond  given  by  the  husband  for  such 
sum  is  not  void  as  against  public  policy.1  So  an 
agreement  by  a  husband  to  support  his  wife  is  not 
against  public  policy.2 


[$  409]   (f)  Frauds  on  Marital  Rights.  Secret 

and  voluntary  conveyances  made  by  either  man  or 
woman  during  an  engagement  of  marriage  are 
treated  as  a  fraud  on  the  marital  right  of  the  other.4 
[§  410]  (6)  Agreements  in  Restraint  of  Trade*— 
(a)  In  General.  An  agx-eement  in  unreasonable  re- 
straint of  trade  is  illegal  and  void,5  but  an  agree- 
ment in  reasonable  restraint  of  trade  is  valid.8  The 


431  (holding  that  a  contract  between 
husband  and  wife,  whereby  it  was 
agreed  to  drop  all  matters  of  dispute, 
to  refrain  from  scolding,  faultfind- 
ing, and  anger,  and  live  together  as 
husband  and  wife;  that  the  wife 
should  keep  her  home  in  a  comfort- 
able condition;  and  that  the  husband 
should  provide  all  the  necessary  ex- 
penses of  the  family  and  pay  the 
wife  in  addition  a  certain  sum  per 
month  was  contrary  to  public 
policy);  Barbee  v.  Armstead,  32 
N.  C.  530,  61  AmD  404  (holding 
that,  where  a  wife  left  her  hus- 
band under  the  enticement  of  her 
mother  and  lived  in  the  house  of 
another  who  stipulated  with  her 
husband  that  he  should  retain  his 
wife  and  child  and  support  them  the 
contract  was  against  public  policy). 

Contra  McKay  v.  McKay,  (Tex. 
Civ.  A.)  189  SW  520. 

[a]  Illustrations. — (1)  To  forbear 
bringing  a  well-founded  suit  for 
divorce  is  a  sufficient  and  legal  con- 
sideration for  a  covenant.  Poison  v. 
Stewart,  167  Mass.  211,  45  NB  737, 
57  AmSR  452,  36  LRA  771.  (2)  A 
contract  for  the  resumption  of  the 
marriage  relation,  providing  that  if 
the  husband  shall  desert  the  wife  or 
fail  to  support  her,  she  shall  im- 
mediately become  vested  with  her 
dower  interest  in  his  realty  is  not 
against  public  policy,  but  In  harmony 
with  it.  Sommer  v.  Sommer,  87  App. 
Div.  434,  84  NYS  444.  (3)  A  contract 
between  a  man  and  his  step-mother 
who  is  living  apart  from  his  father 
for  cause  sufficient  to  entitle  her  to 
a  divorce  that,  if  she  will  return  to 
and  care  for  her  husband  during  his 
life  the  stepson  will  support  her  so 
long  as  she  shall  live,  is  not  against 
public  policy.  Mack  v.  Mack,  87 
Nebr.  819,  128  NW  627,  31  LRANS 
441.  (4)  Where  a  bond  was  given 
to  the  father  of  a  female,  reciting 
lhat  she  had  borne  an  illegitimate 
child  to  the  obligor,  who  consented 
to  marry  her,  and  binding  the  obligor 
to  treat  her  as  a  loving  and  af- 
fectionate husband  ought,  and  not  to 
maltreat,  abuse,  or  desert  her,  it  was 
held  that  it  was  not  void  as  against 
public  policy.  Wyant  v.  Lesher,  23 
Pa.  338.  (5)  A  contract  made  by  a 
father,  in  consideration  of  plaintiff 
marrying  his  son  who  had  wronged 
plaintiff,  to  provide  a  home  and  to 
support  plaintiff  and  her  child  in 
case  his  son  failed  so  to  do,  is  not 
void  as  against  public  policy.  Wright 
v.  Wright,  114  Iowa  748,  87  NW  709, 
55  LRA  261. 

99.  Woodruff  v.  Woodruff,  121  Ky. 
784,  90  SW  266,  28  KyL  757,  91  SW 
265,  28  KyL  1082;  Duffy  v.  White, 
115  Mich.  264,  73  NW  363;  Adams 
v.  Adams,  91  N.  Y.  381,  384,  43  AmR 
675.  Contra  Merrill  v.  Peaslee,  146 
Mass.  460,  16  NE  271,  4  AmSR  334 
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Mass. — Bishop  v.  Pulmer,  146 
Mass.  469,  16  NE  299,  4  AmSR  339; 
Alger  v.  Thacher,  19  Pick.  61,  31 
AmD  119. 

Mo. — Peltz  v.  Eichele,  62  Mo.  171; 
Long  v.  Towl,  42  Mo.  545,  97  AmD 
355. 

N.  J. — Mandeville  v.  Harman,  42 
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ground  on  which  agreements  and  combinations  in 
restraint  of  trade  are  held  illegal  at  common  law  is 
that  they  are  contrary  to  public  policy.7 

[§  411]  (b)  Classification  of  Valid  Contracts. 
In  an  important  and  well  considered  case8  it  has 
been  said  that  contracts  in  partial  restraint  of  trade 
are  generally  upheld  when  they  are  agreements : 

(1)  By  the  seller  of  property  or  business  not  to 
compete  with  the  buyer  in  such  a  way  as  to  derogate 
from  the  value  of  the  property  or  business  sold;9 

(2)  by  a  retiring  partner  not  to  compete  with  the 
firm;10  (3)  by  a  partner  pending  the  partnership  not 
to  do  anything  to  interfere,  by  competition  or  other- 
wise, with  the  business  of  the  firm;11  (4)  by  the 
buyer  of  property  not  to  use  the  same  in  competi- 
tion with  the  business  retained  by  the  seller;12  and 
(5)  by  an  assistant,  servant,  or  agent  not  to  com- 
pete with  his  master  or  employer  after  the  expira- 
tion of  his  time  of  service.13  Still  an  agreement  in 
restraint  of  trade  need  not  fall  within  these  divi- 
sions to  be  valid.1* 

[$  4121  (c)  The  Early  English  Law.  According 


to  the  early  common  law  of  England,  an  agreement 
which  placed  any  restriction  on  a  man's  right  to 
exercise  his  trade  or  calling  was  void  as  against 
public  policy.15  But  it  is  to  be  remembered  that  at 
the  time  when  this  doctrine  was  held  a  man  could 
not  lawfully  exercise  any  trade  to  which  he  had  not 
been  duly  apprenticed  and  admitted,  and  one  wbo 
was  so  admitted  was  obliged  by  statute  to  follow 
and  exercise  his  trade  under  a  penalty.10  Hence  an 
agreement  by.  such  a  person  not  to  exercise  his 
trade  was  an  agreement  not  to  earn  a  living  at  all, 
and  likewise  an  agreement  to  omit  a  legal  duty,  the 
latter  a  clearly  illegal  agreement,  and  the  former 
one  likely  to  injure  the  public  and  society.17 

[•$  413]  (d)  The  Later  Doctrine  with 'its  Divi- 
sions— aa.  In  General.  In  course  of  time  the  strict 
doctrine  of  the  early  common  law  was  relaxed  in 
the  English  courts  and  agreements  in  restraint  of 
trade  were  classified  under  three  heads:  (1)  Where 
the  restraint  was  unlimited  as  to  both  time  and 
space;  (2)  where  it  was  limited  as  to  time  but  un- 
limited as  to  space;  'and  (3)  where  it  was  limited 


Hamilton,  113  Mass.  175;  Angler  v. 
Webber,  14  Allen  211. 

Mich. — Timmerman  v.  Dever,  62 
Mich.  34,  17  NW  230,  50  AmR  240; 
Hubbard  v.  Miller,  27  Mich.  15,  15 
AmR  153. 

Minn. — National  Ben.  Co.  v.  Union 
Hospital  Co.,  45  Minn.  272.  47  NW 
806,  11  LRA  437. 

Mo. — Skrainka  v.  Scharringhausen, 
8  Mo.  A.  522. 

Mont. — Newell  v.  Meyendorff,  9 
Mont.  254,  23  P  333,  18  AmSR  738, 
8  LRA  440. 

N.  H. — Perkins  v.  Clay,  54  N.  H. 
518. 

N.  X— Hoagland  v.  Segur,  38  N.  J. 
L.  230;  Carll  v.  Snyder,  26  A  977; 
Finger  v.  Hahn,  42  N.  J.  Eq.  60G,  8  A 
654  [aft  44  N.  J.  Eq.  604,  17  A  1104]. 

N.  Y. — Diamond  Match  Co.  v.  Roe- 
ber,  106  N.  Y.  473,  13  NE  419,  60 
AmR  464  [aff  35  Hun  421];  Davies  v. 
Racer,  72  Hun  43,  25  NYS  293. 

N.  C. — Baumgarten  v.  Broadaway, 
77  N.  C.  8. 

Pa. — Fuller  v.  Hope,  163  Pa.  62, 
29  A  779;  Gompers  v.  Rochester,  56 
Pa.  194. 

R.  I. — Herreshoff  v.  Boutineau,  17 
R.  I.  3.  19  A  712,  23  AmSR  850,  8 
LRA  469;  French  v.  Parker,  16  R.  I. 
219,  14  A  870,  27  AmSR  733. 

Wis. — Washburne  v.  Dosch,  68 
Wis.  436,  32  NW  551,  60  AmR  873. 

Eng. — Badische  Anilin,  etc.,  Fab- 
rik  v.  Schott,  [1892]  3  Ch.  447;  Rous- 
illon  v.  Rousillon,  14  Ch.  D.  351;  Hor- 
ner v.  Graves,  7  Bing.  735,  20  ECL 
326,  131  Reprint  284;  Gale  v.  Reed,  8 
East  80,  103  Reprint  274. 

[a]  Valid  contracts  rigidly  en- 
forced.— It  is  quite  as  important  for 
the  public  interest  and  welfare  that 
individuals  be  not  allowed  with  im- 
punity to  breach  their  contracts  in 
restraint  of  trade,  advisedly  made, 
as  it  is  that  the  public  be  protected 
from  such  restraint;  and  where, 
without  violation  of  legal  principles 
and  public  policy,  such  contracts 
may  be  upheld,  they  should  be  rig- 
idly enforced.  Barrows  v.  McMurtry 
Mfg.  Co.,  54  Colo.  432,  131  P  430. 

7.  U.  S. — U.  S.  v.  Trans-Missouri 
Freight  Assoc.,  58  Fed.  58.  7  CCA  15, 
24  LRA  73  [rev  on  other  grounds  166 
U.  S.  290,  17  SCt  540,  41  L.  ed.  1007], 

Ala. — American  Laundry  Co.  v.  E. 
&  W.  Dry-Cleaning  Co..  74  S  58. 

Fla. — Stewart  v.  Stearns,  etc., 
Lumber  Co.,  56  Fla.  570,  48  S  19,  24 
LRANS  649. 

111. — American  Livestock  Commn. 
Co.  v.  Chicago  Livestock  Exch.,  143 
111.  210,  32  NE  274,  36  AmSR  385,  18 
LRA  190. 

Mass. — Alger  v.  Thacher,  19  Pick. 
51.  31  AmD  119. 

Minn. — Stewart      v.      Erie,  etc.. 


Transp.  Co.,  17  Minn.  372. 

N.  Y. — Heim  v.  New  York  Stock 
Exch.,  64  Misc.  529.  118  NYS  £91  [aff 
138  App.  Div.  96,  122  NYS  872]. 

Tenn. — Baird  v.  Smith,  128  Tenn. 
410,  161  SW  492,  LRA1917A  376. 

[a]  Beasons  for  doctrine. —  (1) 
"The  unreasonableness  of  contracts 
In  restraint  of  trade  and  business,  is 
very  apparent  from  several  obvious 
considerations.  1.  Such  contracts  in- 
jure the  parties  making  them,  be- 
cause they  diminish  their  means  of 
procuring  livelihoods  and  a  compe- 
tency "for  their  families.  They 
tempt  Improvident  (persons  for  the 
sake  of  present  gain  to  deprive 
themselves  of  the  power  to  make 
future  acquisitions.  And  they  ex- 
pose such  person  to  imposition  and 
oppression.  2.  They  tend  to  deprive 
the  public  of  the  services  of  men  in 
the  employments  and  capacities  in 
which  they  may  be  most  useful  to 
the  community  as  well  as  them- 
selves. 3.  They  discourage  industry 
and  enterprise,  and-  diminish  the 
products  of  ingenuity  and  skill.  4. 
They  prevent  competition  and  en- 
hance prices.  5.  They  expose  the 
public  to  all  the  evils  of  monopoly." 
Alger  v.  Thacher,  19  Pick.  (Mass.) 
51,  54.  31  AmD  119.  (2)  The  second 
and  fifth  of  these  reasons,  it  is  said 
by  Pollock,  are  the  really  efficient 
ones,  both  in  themselves  and  as  a 
matter  of  history.  Pollock  Contr.  p  312. 

8.  U.  S.  v.  Addyston  Pipe,  etc., 
Co.,  85  Fed.  271,  29  CCA  141,  46  LRA 
122  [mod  on  other  grounds  175  U.  S. 
211.  20  SCt  96,  44  D.  ed.  136]  (per 
Taft,  J.). 

9.  See  Fowle  v.  Park,  131  U.  S. 
88,  9  SCt  658,  33  L.  ed.  67;  Whitney 
v.  Slayton,  40  Me.  224;  Pierce  v.  Ful- 
ler, 8  Mass.  223,  5  AmD  102;  Bea.l  v. 
Chase,  31  Mich.  490;  Hubbard  v.  Mil- 
ler, 27  Mioh.  15,  15  AmR  153;  Na- 
tional Ben.  Co.  v.  Union  Hospital 
Co.,  45  Minn.  272,  47  NW  806,  11  LRA 
437;  Tode  v.  Gross,  127  N.  Y.  480.  28 
NE  469.  24  AmSR  475,  13  LRA  652; 
Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  13  NE  419,  60  AmR  464; 
Richards  v.  American  Desk,  etc.,  Co., 
87  Wis.  503,' 58  NW  787;  Nordenfeldt 
v.  Maxim  Nordenfeldt  Guns,  etc.,  Co., 
[1894]  A.  C.  535,  6  ERC  413;  Rousil- 
lon v.  Rousillon,  14  Ch.  D.  351; 
Leather  Cloth  Co.  v.  Lorsont,  L.  R.  9 
Eq.  345;  Whittaker  v.  Howe,  3  Beav. 
383,  43  EngCh  383,  49  Reprint  150; 
Mitchel  v.  Reynolds,  1  P.  Wms.  181, 
24  Reprint  347. 

[a]  Sale  of  good  will. — No  re- 
straint of  trade  is  implied  by  the 
mere  sale  of  the  good  will  of  a  busi- 
ness. Beard  v.  Dennis,  6  Ind.  200, 
63  AmD  380. 

10.  See  Lange  v.  Werk,  2  Oh.  St. 


519;  Tallis  v.  Tallis,  1  E.  &  B.  391,  72 
ECL  391,  118  Reprint  482. 

11.  See  Troy  Laundry  Mach.  Co. 
v.  Dolph,  138  U.  S.  617.  11  SCt  412. 
34  L.  ed.  1083  [rev  28  Fed.  553]; 
Kinsman  v.  Parkhurst,  18  How.  (U. 
S.)  289,  15  L.  .ed.  385;  Matthews  v. 
New  York  State  Associated  Press. 
136  N.  Y.  333,  32  NE  981,  32  AmSR 
741;  Dethlefs  v.  Tamsen,  7  Daly 
(N.  Y.)  354. 

[a]  Where  the  Inventor  of  a  pat- 
ent agrees  with  another  that  the 
latter  shall  become  ipart  owner  of  the 
patent,  and  agrees  to  conduct  exclu- 
sively the  business  of  manufactur- 
ing the  patented  machines  for  part 
of  the  profits,  the  agreement  is  valid. 
Kinsman  v.  Parkhurst,  18  How.  (U. 
S.)  289,  15  L.  ed.  385. 

12.  See  Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  (U.  S.)  64,  22  L.  ed. 
315;  Hitchcock  v.  Anthony,  83  Fed. 
779,  28  CCA  80;  American  Straw- 
board  Co.  v.  Haldeman  Paper  Co.,  8-3 
Fed.  619,  27  CCA  634;  Hodge  v. 
Sloan.  107  N.  Y.  244,  17  NE  335,  1 
AmSR  816;  Dunlop  v.  Gregory,  10  N. 
Y.  241,  61  AmD  746. 

13.  See  Carter  v.  Ailing,  43  Fed. 
208;  Taylor  v.  Blanchard,  13  Allen 
(Mass.)  370,  90  AmD  203;  Sternberg 
v.  O'Brien,  48  N.  J.  Eq.  370.  22  A 
348;  Keeler  v.  Taylor.  53  Pa.  467.  91 
AmD  221;  Gsell  v.  Koch.  16  Philip- 
pine 1;  Herrshoff  v.  Boutineau.  17 
R.  I.  3.  19  A  712,  33  AmSR  850,  8 
LRA  469:  Kellogg  v.  Larkin,  3 
Chandl.  (Wis.)  133;  Dubowski  v. 
Goldstein,  [1896]  1  Q.  B.  478;  Robin- 
son v.  Heuer,  [1898]  2  Ch.  451;  Perls 
v.  Sallfelds  [1892]  2  Ch.  149;  Hitch- 
cock v.  Coker,  6  A.  &  E.  438.  33  ECL 
241,  112  Reprint  167;  Horner  v. 
Graves,  7  Bing.  735,  20  ECL  326.  131 
Reprint  284;  Homer  v.  Ashford,  3 
Bing.  322,  11  ECL  162,  130  Reprint 
537;  Pilkington  v.  Scott,  15  M.  &  W. 
657,  153  Reprint  1014;  Ward  v. 
Byrne,  5  M.  &  W.  547,  151  Reprint 
232.    And  see  infra  §  428. 

[a]  Wliere  tli©  employment  Is  for 
life  the  restraint  may  be  for  life. 
Stiff  v.  Cassell,  2  Jur.  N.  S.  348; 
Wallis  v.  Day,  2  M.  &  W.  273,  150 
Reprint  759;  Morris  v.  Colman,  18 
Ves.  Jr.  437,  34  Reprint  382. 

14.  U.  S.  v.  Addvston  Pipe,  etc., 
Co.,  85  Fed.  271,  29  CCA  141.  46  LRA 
122  [mod  on  other  grounds  175  U.  S. 
211,  20  SCt  96,  44  L.  ed.  136]. 

15.  Ipswich  Tailors'  Case.  11  Coke 
53a,  77  Reprint  1218;  Dutton  v. 
Poole.  2  Lev.  210,  83  Reprint  523; 
Anonymous,  Moore  IC.  B.  242,  72  Re- 
print 55  5;  Dyers'  Case,  Y.  B.  2  Hen. 
V  p  5  pi  26. 

16.  Pollock  Contr.  p  313. 

17.  See  Alger  v.  Thacher,  19  Pick. 
(Mass.)  51,  31  AmR  119. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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as  to  space  but  unlimited  as  to  time.  In  the  first 
and  second  cases  the  agreement  was  void;  in  the 
third  it  was  valid.18  These  fixed  rules  were  fol- 
lowed by  both  English  and  American  courts  until 
within  the  past  few  years  when  a  new  view  was 
introduced  making  the  validity  of  the  agreement 
dependent  on  the  reasonableness  of  the  restraint.19 

[§  414]  bb.  Restraint  Unlimited  as  to  Both  Time 
and  Space.  An  agreement  unlimited  as  to  both  time 
and  space  is  regarded  as  a  total  restraint  of  trade 
and  void  by  the  rules  stated  in  the  preceding  sec- 
tion.20 It  has  been  so  held  of  an  agreement  that  a 
person  will  not  carry  on  a  certain  business  at  any 
place  where  the  other  party  may  carry  it  on  ;21  that 
he  will  never  carry  on  or  be  concerned  in  the  busi- 
ness of  an  iron  founder;22  that  he  will  cease  the 
trade  of  cabinetmaker;23  that  he  will  never  be  in- 
terested in  the  business  of  manufacturing  daguerreo- 
type materials  or  candles  in  any  part  of  the  United 
States;24  that  he  will  never  carry  on  the  business 
of  manufacturing  boots  and  shoes  within  the  state  ;25 
that  he  will  never  engage  in  the  manufacture  of 
matches  in  the  city  of  St.  Louis  or  elsewhere  ;26  that 
«•  patentee  will  not  "manufacture,  sell,  or  cause  to 
be  sold  any  sandpapering  machines  of  any  descrip- 
tion";27 and  of  a  contract  by  an  inventor  restrain- 
ing himself  absolutely,  without  limitation  as  to  time 


or  place,  from  exercising  his  skill  in  making  cer- 
tain articles.28 

[§  415]  cc.  Restraint  Limited  as  to  Time  but  Un- 
limited as  to  Space.  So  also  according  to  the  early 
doctrine  where  the  restraint,  although  limited  as  to 
time,  is  unlimited  as  to  space,  it  is  void,29  as  for 
example  an  agreement  that  a  person  will  not  run  a 
boat  on  any  of  the  waters  of  a  state  for  the  term  of 
ten  years  from  date;30  that  he  will  not  carry  on  the 
trade  of  a  coal  merchant  for  twenty  years,31  of  an 
innkeeper  for  ten  years,32  or  of  the  manufacture  of 
dies  for  thirty  years  ;33  or  that  he  will  not  engage  in 
the  dry-goods  business  for  five  years  with  no  lim- 
itation as  to  place;3*  an  agreement,  without  limita- 
tion as  to  space,  that  for  and  during  the  period  of 
five  years  the  covenantor  will  not,  directly  or  indi- 
rectly, continue  in,  carry  on,  or  engage  in  the  busi- 
ness of  manufacturing  or  dealing  in  bedquilts  or 
comfortables,  or  of  any  business  of  which  that  may 
form  a  part;35  and  an  agreement,  unrestricted  as  to 
locality,  not  to  carry  on  a  retail  trade  in  boots  and 
shoes  while  another  person  remains  in  said  trade.3* 

[§  416]  dd.  Restraint  Limited  as  to  Space  but 
Unlimited  as  to  Time.  Even  according  to  the  early 
rule,  it  is  no  objection  to  an  agreement  reasonably 
limited  in  point  of  space  that  it  is  unlimited  in 
point  of  time  and  may  therefore  continue  during 

(Mass.)  370,  90  AmD  203. 

26.  Peltz  v.  Eichele,  62  Mo.  171. 

27.  Berlin  Mach.  Works  v.  Perry, 
71  Wis.  49'5.  496,  38  NW  82,  5  AmSR 

236. 

28.  Albright  v.  Teas,  37  N.  J.  Eq. 
171. 

29.  U.  S. — Oregon  Steam  Nav.  Co. 
v.  Winsor,  20  Wall.  64,  22  L.  ed.  315; 
Oliver  v.  Gilmore,  52  Fed.  562. 

Ala. — American  Laundry  Co.  v.  E. 
&  W.  Dry-Cleaning  Co.,  74  S  58. 

Cal. — Callahan  v.  Donnolly,  45  Cal. 
152,  13  AmR  172. 

Ga. — Kinney  v.  Scarbrough  Co.,  138 
Ga.  77,  74  SE  772;  Floding  v.  Find- 
ing, 137  Ga.  531,  73  SE  729;  Seay  v. 
Spratling,  133  Ga.  27,  65  SE  137; 
Goodman  v.  Henderson,  58  Ga.  567; 
Holmes  v.  Martin,  10  Ga.  503. 

111. — Union  Strawboard  Co.  v.  Bon- 
field,  193  111.  420,  61  NE  1038,  86  Am 
SR  346  [aft  96  111.  A.  413];  Koehler 
v.  Glaum,  169  111.  A.  537. 

Ky. — Sutton  v.  Head,  86  Ky.  156, 
5  SW  410,  9  KyL  453,  9  AmSR  274. 

Md. — Warfield  v.  Booth,  33  Md.  63; 
Guerand  v.  Dandelet,  32  Md.  561,  3 
AmR  164;  Davis  v.  Barney,  2  Gill  & 
J.  382. 

Mass. — Gamewell  F.  Alarm  Tel.  Co. 
v.  Crane.  160  Mass.  50,  35  NE  98,  39 
AmSR  458,  22  LRA  673;  Bishop  v. 
Palmer,  146  Mass.  469,  16  NE  299,  4 
AmSR  314;  Dean  v.  Emerson,  102 
Mass.  480;  Taylor  v.  Blanchard,  13 
Allen  370,  '90  AmD  203. 

N.  J.— Albright  v.  Teas,  37  N.  J. 
Eq.  171. 

N.  Y. — Curtis  v.  Gokey,  68  N.  T. 

300. 

Oh. — Thomas  v.  Miles.  3  Oh.  St. 
274;  Lange  v.  Werk,  2  Oh.  St.  519. 

Pa. — Smith's  App.,  113  Pa.  579,  6 
A  251. 

Wis. — Berlin  Mach.  Works  v. 
Perry,  71  Wis.  495,  38  NW  82.  5  Am 

SR.  236 

3o"  Wright  v.  Ryder.  36  Cal.  342, 
95  AmD  186;  California  Steam  Nav. 
Co.  v.  Wright,  6  Cal.  258,  65  AmD 
511. 

31.  Ward  v.  Byrne,  5  M.  &  W.  548, 
151  Reprint  232. 

32.  Mosop  v.  Mason,  18  Grant  Ch. 
(U.  C.)  453.  • 

33.  Saratoga  County  Bank  v.  King, 
44  N.  Y.  87. 

34.  Wilev  v.  Baumgardner,  97 
Ind.  66.  49  AmR  427. 

35.  Bishop  v.  Palmer,  146  Mass. 
469.  16  NE  299.  4  AmSR  339. 

36.  Curtis  v.  Gokey,  5  Hun  555 
[rev  on  other  grounds  68  N.  Y.  300]. 


18.    See  cases  infra  §§  414-417. 

"Th»  Inhibition  against  restraints 
Of  trade  at  common  law  seems  at 
first  to  have  had  no  exception.  See 
language  of  Justice  Hull,  Year  Book, 
2  Hen.  V.,  folio  5,  pi.  26.  After  a 
time  It  became  apparent  to  the 
people  and  the  courts  that  it  was  in 
the  interests  of  trade  that  certain 
covenants  in  restraint  of  trade  should 
be  enforced.  It  was  of  importance, 
as  an  incentive  to  industry  and 
honest  dealing  in  trade,  that,  after 
a  man  had  built  up  a  business  with 
an  extensive  good  will,  he  should  be 
able  to  sell  his  business  and  good 
will  to  the  best  advantage,  and  he 
could  not  do  so  unless  he  could  bind 
himself  by  an  enforceable  contract 
not  to  engage  in  the  same  business 
in  such  a  way  as  to  prevent  injury 
to  that  which  he  was  about  to  sell. 
It  was  equally  for  the  good  of  the 
public  and  trade,  when  partners  dis- 
solved, and  one  took  the  business, 
or  they  divided  the  business,  that 
each  partner  might  bind  himself  not 
to  do  anything  in  trade  thereafter 
which  would  derogate  from  his  grant 
of  the  interest  conveyed  to  his 
former  partner.  Again,  when  two 
men  became  partners  in  a  business, 
although  their  union  might  reduce 
competition,  this  effect  was  only  an 
incident  to  the  main  purpose  of  a 
union  of  their  capital,  enterprise, 
and  energy  to  carry  on  a  successful 
business,  and  one  useful  to  the  com- 
munity. Restrictions  in  the  articles 
of  partnership  upon  the  business  ac- 
tivity of  the  members,  with  a  view 
of  securing  their  entire  effort  in  the 
common  enterprise,  were,  of  course, 
only  ancillary  to  the  main  end  of 
the  union,  and  were  to  be  encour- 
aged. Again,  when  one  in  business 
sold  property  with  which  the  buyer 
might  set  up  a  rival  business,  it  was 
certainly  reasonable  that  the  seller 
should  be  able  to  restrain  the  buyer 
from  doing  him  an  injury  which, 
but  for  the  sale,  the  buyer  would  be 
unable  to  inflict.  This  was  not  re- 
ducing competition,  but  was  only 
securing  the  seller  against  an  in- 
crease of  competition  of  his  own 
creating.  Snch  an  exception  was 
necessary  to  promote  the  free  pur- 
chase and  sale  of  .property.  Again, 
it  was  of  importance  that  business 
men  and  professional  men  should 
have  every  motive  to  employ  the 
ablest  assistants,  and  to  instruct 
them  thoroughly;  but  they  would 
naturally  be  reluctant  to  do  so  un- 


less such  assistants  were  able  to 
bind  themselves  not  to  set  up  a 
rival  business  in  the  vicinity  after 
learning  the  details  and  secrets  of 
the  business  of  their  employers." 
U.  S.  v.  Addyston  Pipe,  etc.,  Co.,  85 
Fed.  271,  280,  29  CCA  141,  46  LRA 
122  [mod  on  other  grounds  175  U.  S. 
211,  20  SCt  96,  44  L.  ed.  136]  (per 
Taft,  J.). 

19.  Merriman  v.  Cover,  104  Va. 
428,  51  SE  817,  818  [cit  Cyc] ;  Bad- 
ische  Anilin,  etc.,  Fabrik  v.  Schott, 
[1892]  3  Ch.  447.  See  infra  §§  418- 
432. 

20.  Ala. — American  Laundry  Co.  v. 
E.  &  W.  Dry -Cleaning  Co.,  74  S  58; 
Arnold  v.  Jones'  Cotton  Co.,  152  Ala. 
501,  '504,  44  S  662,  12  LRANS  150  [cit 
Cyc];  Harris  v.  Theus,  149  Ala.  133, 
135,  43  S  131,  123  AmSR  17,  10  LRA 
NS  204  [cit  Cyc]. 

Cal. — More  v.  Bonnet,  40  Cal.  251, 
6  AmR  621;  Wright  v.  Ryder,  36  CaL 
342,  95  AmD  186. 

Ga. — Jenkins  v.  Temples,  39  Ga. 
655,  99  AmD  482;  Holmes  v.  Martin, 
10  Ga.  503. 

Ind. — Beard  v.  Dennis,  6  Ind.  200, 
63  AmD  380. 

La. — Moorman  v.  Parker  son,  131 
La.  204,  59  S  122,  123,  AnnCasl914A 
1150  [cit  Cyc];  Moorman  v.  Parker- 
son,  127  La.  835,  838,  54  S  47  [cit 
Cyc]. 

Mass. — Alger  v.  Thacher,  19  Pick. 
51,  31  AmD  119. 

Mo. — Long  v.  Towl,  42  Mo.  545,  97 
AmD  355. 

Nebr. — Roberts  v.  Lemont,  73  Nebr. 
365,  102  NW  770. 

N.  Y. — "Von  Bremen  v.  MacMonnies, 
138  App.  Div.  319,  122  NYS  1087  [mod 
on  other  grounds  200  N.  Y.  41.  9  3  NE 
186,  32  LRANS  293,  21  AnnCas  423]; 
Lawrence  v.  Kidder,  10  Barb.  641; 
Chappel  v.  Brockway,  21  Wend.  157. 

Oh. — Lange  v.  Werk,  2  Oh.  St.  519; 
Lufklin  Rule  Co.  v.  Fringeli,  4  OhS& 
CP  209 

Pa. — Keeler  v.  Taylor,  53  Pa.  467, 
91  AmD  221;  Pittsburgh  Brass  Co. 
v.  Adler,  2  Mona.  235. 

■Wis. — Berlin  Mach.  Works  v. 
Parry,  71  Wis.  495,  38  NW  32,  5  Am 
SR  236. 

21.  Thomas  v.  Miles,  3  Oh.  St. 
274. 

22.  Alger  v.  Thacher,  19  Pick. 
(Mass.)  51,  31  AmD  119. 

23.  Maier  v.  Homan,  4  Daly  (N. 
Y.)  168. 

24.  Dean  v.  Emerson,  102  Mass. 
480;  Lange  v.  Werk,  2  Oh.  St.  519. 

25.  Taylor  v.  Bl&nohard,  13  Allen 
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the  whole  life  of  the  party  restrained."  Thus  the 
courts  have  repeatedly  sustained  as  valid  agreements 
by  the  vendor  of  a  business,  trade,  or  profession,  or 


by  employees,  etc.,  without  limitation  as  to  time, 
not  to  carry  on  the  business,  trade,  or  proft  on  in 
a  certain  town,  village,  city,  or  county,  oven  though 


37.  Ala. — American  Laundry  Co. 
v.  E.  &  W.  Dry-Cleaning  Co.,  74  S  58; 
Smith  v.  "Webb,  176  Ala.  59G,  58  S 
913,  40  LRANS  1191;  McCurry  v. 
Gibson,  108  Ala.  451,  18  S  806,  54 
AinSR  177;  Moore,  etc.,  Hardware  Co. 
v.  Towers  Hardware  Co.,  87  Ala.  206, 
6  S  41,  13  AmSR  23. 

Ark. — Hampton  v.  Caldwell,  95  Ark. 
387,  129  SW  816. 

Cal.— Brown  v.  Kling,  101  Cal.  295, 
35  P  995. 

Conn. — Cook  v.  Johnson,  47  Conn. 
175,  36  AmR  64. 

Ga. — Holtman  v.  Knowles,  141  Ga. 
613,  81  SE  852;  Swanso'n  v.  Kirby, 
98  Ga.  586,  26  SE  71;  Goodman  v. 
Henderson,  58  Ga.  567. 

Ind. — O'Neal  v.  Hines,  145  Ind.  32, 
43  NE  946;  Eisel  v.  Hayes,  141  Ind. 
41,  40  NE  119;  Duffy  v.  Shockey,  11 
Ind.  70,  71  AmD  348;  Bowser  v. 
Bliss,  7  Blackf.  344,  43  AmD  93. 

Ky. — F.  T.  Gunther  Grocery  Co.  v. 
Koll.  153  Ky.  446,  155  SW  1145; 
Pyke  v.  Thomas,  4  Bibb  486,  7  AmD 
741. 

La. — Moorman  v.  Parkerson,  131 
La.  204,  59  S  122,  123,  AnnCasl914A 
1150  [cit  Cyc];  Moorman  v.  Parker- 
son,  127  La.  835,  838,  54  S  47  [cit 
Cyc]. 

Md. — Guerand  v.  Dandelet,  32  Md. 
561,  3  AmR  164. 

Mass. — Poss  V.  Roby,  195  Mass. 
292,  81  NE  199,  10  LRANS  1200,  11 
AnnCas  571;  Dean  v.  Emerson,  102 
Mass.  480;  Angier  v.  Webber,  14 
Allen  211,  92  AmD  748;  Worthy  v. 
Jones,  11  Gray  168,  71  AmD  696. 

Mich. — Up  River  Ice  Co.  v.  Denier, 
114  Mich.  296,  72  NW  157,  68  AmSR 
480;  Doty  v.  Martin,  32  Mich.  462. 

Minn. — Southworth  v.  Davison.  106 
Minn.  119,  121,  118  NW  363.  19  LRA 
NS  769,  16  AnnCas  253  [cit  Cyc]. 

Mo. — Vandiver  v.  Robertson,  125 
Mo.  A.  307,  102  SW  659;  Gordon  v. 
Mansfield.  84  Mo.  A.  367. 

N.  J. — Carll  v.  Snyder,  (Ch.)  26  A 

N.  T. — Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  13  NE  419,  60 
AmR  464;  Dunlop  v.  Gregory,  10  N. 
Y.  241,  61  AmD  746;  Lawrence  v. 
Kidder,  10  Barb.  641;  Sander  v.  Hoff- 
man, 39  N.  Y.  Super.  307  [rev  on 
other  grounds  64  N.  Y.  249];  Hol- 
brook  v.  Waters,  9  HowPr  335. 

N.  C. — Kramer  v.  Old,  119  N.  C.  1, 
25  SE  813,  56  AmSR  650,  34  LRA  389. 

Oh. — Grasselli  v.  Lowden,  11  Oh. 
St.  349  [aff  2  Disn.  323];  Gordon  v. 
Deckebach,  9  Oh.  Dec.  (Reprint)  324, 
12  CincLBul  169;  Empson  v.  Bis- 
singer.  8  Oh.  Dec.  (Reprint)  629,  9 
CincLBul  86. 

Pa. — McClurg's  App.',  58  Pa.  51; 
Gompers  v.  Rochester,  56  Pa.  194. 

R.  I. — Tillinghast  v.  Boothby,  20 
R.  I.  59,  37  A  344;  French  v.  Parker, 
16  R.  I.  219,  14  A  870,  27  AmSR  733. 

Tenn. — Turner  v.  Abbott,  116  Tenn. 
718,  94  SW  64,  6  LRANS  892,  8  Ann 
Cas  150;  Jackson  v.  Byrnes,  103 
Tenn.  698,  54  SW  984;  George  v. 
East  Tennessee  Coal  Co.,  15  Lea  455, 
54  AmR  425. 

Vt. — Butler  v.  Burleson,  16  Vt.  176. 

Wis. — Madson  v.  Johnson,  164  Wis. 
612,  160  NW  1085;  Washburn  v. 
Dosch,  68  Wis.  436,  32  NW  551,  60 
AmR  873;  Fairbank  v.  Leary,  40  Wis. 
637. 

Eng. — Catt  v.  Tourle,  L.  R.  4  Ch. 
654;  Pemberton  v.  Vaughan,  10  Q.  B. 
87,  59  ECL  87.  116  Reprint  35; 
Haynes  v.  Doman,  [1899]  2  Ch.  13; 
Davies  v.  Davies,  36  Ch.  D.  359; 
Archer  v.  Marsh,  6  A.  &  E.  959,  33 
ECL  498,  112  Reprint  366;  Hitch- 
cock v.  Coker,  6  A.  &  E.  438,  33  ECL 
241.  112  Reprint  167;  Homer  v.  Ash- 
ford,  3  Bing.  322.  11  ECL  162,  130 
Reprint  537;  Elves  v.  Crofts,  10  C.  B. 
241,  70  ECL  241,  138  Reprint  98; 
Mumford  v.  Gething,  7  C.  B.  N.  S. 
305.  97  ECL  305.  141  Reprint  834; 
Hayward  v.  Young,  2  Chit.  407,  18 


ECL  709;  Bunn  v.  Guy,  4  East  190, 
102  Reprint  803;  Tallis  v.  Tall  is,  1 
E.  &  B.  391,  72  ECL  391,  118  Reprint 
482;  Atkyns  v.  Kinnier,  4  Exch.  776, 
154  Reprint  1429;  Hastings  v.  Whit- 
ley, 2  Exch.  611,  154  Reprint  635;  Par- 
sons v.  Cotterill,  56  L.  T.  Rep.  N.  S. 
839;  Jacoby  v.  Whitmore,  49  L.  T. 
Rep.  N.  S.  335;  Mallan  v.  May,  11 
M.  &  W.  653,  152  Reprint  967,  6  ERC 
393;  Ward  v.  Byrne,  5  M.  &  W.  548, 
151  Reprint  232;  Davis  v.  Mason,  5 
T.  R.  118,  101  Reprint  69. 

38.  Ala. — McCurry  v.  Gibson,  108 
Ala.  451,  18  S  80'6.  54  AmSR  177. 

Ark. — Kimbro  v.  Wells,  112  Ark. 
126,  165  SW  645;  Webster  v.  Wil- 
liams, 62  Ark.  101,  34  SW  537. 

Conn. — Styles  v.  Lyon,  87  Conn.  23, 
86  A  564;  Cook  v.  Johnson,  47  Conn. 
175,  36  AmR  64. 

Ga. — Busk  v.  Wolf,  143  Ga.  18,  84 
SE  63;  Holtman  v.  Knowles,  141  Ga. 
613,  81  SE  852;  McAuliffe  v. 
Vaughan,  135  Ga.  852,  70  SE  322,  33 
LRANS  255,  AnnCasl912A  290; 
Swanson  v.  Kirby,  98  Ga.  586,  26  SE 
71;  Goodman  v.  Henderson,  58  Ga. 
567;  Ellis  v.  Jones,  56  Ga.  504;  Spier 
v.  Lambdin,  45  Ga.  319. 

111.— Hursen  v.  Gavin,  162  111.  377, 
44  NE  735;  Smith  v.  Leady,  47  111. 
A.  441;  Cobbs  v.  Niblo,  6  111.  A.  60; 
Talcott  v.  Brackett,  5  111.  A.  60. 

Ind. — McAlister  v.  Howell,  42  Ind. 
15;  Studabaker  v.  White,  31  Ind.  211, 
99  AmD  628. 

Ind.  T. — Wolverton  v.  Bruce,  6  Ind. 
T.  135,  89  SW  1018. 

Iowa. — Arnold  v.  Kreutzer,  67 
Iowa  214,  25  NW  138;  Haldeman  v. 
Simonton,  65  Iowa  144,  7  NW  493; 
Smalley  v.  Greene,  52  Iowa  241,  3 
NW  78,  35  AmR  267;  Stark  v.  Noble, 
24  Iowa  71. 

Kan.— Roller  v.  Ott,  14  Kan.  609. 

Ky. — Nickell  v.  Johnson,  162  Ky. 
520,  172  SW  938;  Davis  v.  Brown,  98 
Ky.  475,  32  SW  614,  36  SW  534,  17 
KyL  1428;  Western  Dist.  Warehouse 
Co.  v.  Hobson,  96  Ky.  '550,  29  SW  308, 
16  KyL  869. 

Me. — Caswell  v.  Johnson,  68  Me. 
164. 

Md. — Warfield  v.  Booth,  33  Md.  63; 
Guerrand  v.  Dandelet,  32  Md.  561,  3 
AmR  164. 

Mass. — Smith  v.  Brown,  164  Mass. 
584,  42  NE  101;  Handforth  v.  Jack- 
son, 150  Mass.  149,  22  NE  634;  Dean 
v.  Emerson,  102  Mass.  480;  Gilman  v. 
Dwight,  13  Gray  356,  74  AmD  634. 

Mich. — Up  River  Ice  Co.  v.  Denier, 
114  Mich.  296,  72  NW  157,  68  AmSR 
480;  Timmerman  v.  Dever,  52  Mich. 
34,  17  NW  230,  50  AmR  240;  Hubbard 
v.  Miller,  27  Mich.  15,  15  AmR  153. 

Minn. — Holliston  v.  Ernston,  124 
Minn.  49,  144  NW  415;  Kronschnabel- 
Smith  Co.  v.  Kronschnabel,  87  Minn. 
230,  91  NW  892. 

Mo. — Gill  v.  Ferris,  82  Mo.  156; 
Wiggins  Ferry  Co.  v.  Chicago,  etc., 
R.  Co.,  73  Mo.  389,  39  AmR  519; 
Mitchell  v.  Branham,  104  Mo.  A.  480, 
79  SW  739;  Gordon  v.  Mansfield,  84 
Mo.  A.  367. 

N.  H. — Webster  v.  Buss,  61  N.  H. 
40,  60  AmR  317. 

N.  J.— Carll  v.  Snyder,  (Ch.)  26  A 
977;  Finger  v.  Hahn,  42  N.  J.  Eq.  606, 
8  A  654  [aff  44  N.  J.  Eq.  604  mem,  17 
A  1104  mem]. 

N.  Y. — Francisco  v.  Smith,  143  N. 
Y.  488,  38  NE  "980;  Dunlop  v.  Greg- 
ory, 10  N.  Y.  241,  61  AmD  746;  Weller 
v.  Hersee,  10  Hun  431  [aff  74  N.  Y. 
609];  Amedon  v.  Gannon,  6  Hun  384; 
Mott  v.  Mott,  11  Barb.  127;  Maier  v. 
Homan,  4  Daly  168;  Booth  v.  Seibold, 
37  Misc.  101,  74  NYS  776;  Ewing  v. 
Johnson,  34  HowPr  202;  Muller  v. 
Vettel,  25  HowPr  350. 

N.  C. — King  v.  Fountain,  126  N.  C. 
196.  35  SE  427. 

Okl. — Threlkeld  v.  Steward,  24  Old. 
403.  103  P  630,  138  AmSR  888. 

Pa. — Smith's  App.,  113  Pa.  579,  6  A 


251;  Caporaso  v.  Bornstein,  ?,'■>  I'a.  <'<>. 
600;  Carroll  v.  Hickes,  10  Fhlla.  308. 

R.  I. — Tillinghast  v.  Boothby,  20  it 
I.  59,  37  A  344. 

Tex. — Gates  v.  Hooper,  90  Tex.  563, 
39  SW  1079. 

Vt.— Clark  v.  Crosby,  37  Vt.  188. 

W.  Va. — Boggs  v.  Friend,  87  SE 
873. 

Wis. — Madson  v.  Johnson,  164  Wis. 
612,  160  NW  1085;  "Washburn  v. 
Dosch.  68  Wis.  436,  32  NW  551,  60 
AmR  873. 

Eng. — Rogers  v.  Maddocks,  [1892] 
3  Ch.  346;  Mumford  v.  Gething.  7  C. 
B.  N.  S.  305,  97  ECL  305,  1  41  Reprint 
834;  Avery  v.  Langford,  Kay  663,  69 
Reprint  281;  Barr  v.  Craven,  89  L.  T. 
Rep.  N.  S.  574;  Allen  v.  Taylor,  24  L. 
T.  Rep.  N.  S.  249;  Mitchel  v.  Rey- 
nolds, 1  P.  Wms.  181,  24  Reprint  347; 
Capes  v.  Hutton,  2  Russ.  357,  3  Eng 
Ch  357,  38  Reprint  370;  Fazakerley  v. 
Wiltshire,  Stra.  462,  93  Reprint  636. 

[a]  Illustrations. — (1)  An  agree- 
ment never  to  practice  dentistry  in  a 
certain  city,  town,  or  village.  Cook 
v.  Johnson,  47  Conn.  175,  36  AmR  64. 
(2)  An  agreement  not  to  practice 
law  in  a  particular  community. 
Smalley  v.  Greene,  52  Iowa  241.  3 
NW  78,  35  AmR  267.  (3)  An  agree- 
ment not  to  carry  on  the  grocery 
business  in  a  certain  town.  Jenkins 
v.  Temples,  39  Ga.  665,  99  AmD  482. 
(4)  An  agreement  not  to  carry  on  the 
well-driving  business  in  a  certain 
town.  Hubbard  v.  Miller,  27  Mich. 
15,  15  AmR  153.  (5)  An  agreement 
not  to  carry  on  the  business  of  a 
shoe  dealer  in  a  particular  town. 
Curtis  v.  Gokey,  68  N.  Y.  300.  (6) 
An  agreement  not  to  deal  in  agri- 
cultural implements  in  a  particular 
town.  Beard  v.  Dennis,  6  Ind.  200, 
63  AmD  380.  (7)  An  agreement  not 
to  deal  in  hardware  in  a  particular 
town.  Stewart  v.  Challacombe,  11 
111.  A.  379.  (8)  An  agreement  not  to 
erect  a  tanyard  in  a  particular  town. 
Grundy  v.  Edwards,  7  J.  J.  Marsh. 
(Ky.)  867,  23  AmD  409.  (9)  An 
agreement  to  discontinue  a  tavern  in 
a  town  within  half  a  mile  of  land 
sold.  Heichew  v.  Hamilton,  3  Greene 
(Iowa)  596.  (10)  An  agreement  not 
to  maintain  a  milldam  at  a  certain 
place.  Ulrich  v.  Hull,  17  Wis.  424. 
(11)  The  courts  have  often  held  valid 
agreements  not  to  practice  medicine 
in  a  certain .  town  or  county.  Mc- 
Curry v.  Gibson,  108  Ala.  451,  18  S 
806,  54  AmSR  177;  Webster  v.  Wil- 
liams, 62  Ark.  101,  34  SW  537;  Styles 
v.  Lyon,  87  Conn.  23,  86  A  564;  Cook 
v.  Johnson,  47  Conn.  175,  36  AmR 
64;  Ryan  v.  Hamilton,  205  111.  191, 
68  NE  781  [rev  103  111.  A.  212];  Linn 
v.  Sigsbee,  67  111.  75:  Beatty  v. 
Coble,  142  Ind.  329,  41  NE  590;  Mar- 
tin v.  Murphy,  129  Ind.  464,  28  NE 
1118;  Miller  v.  Elliott,  1  Ind.  484,  50 
AmD  475;  Cole  v.  Edwards,  93  Iowa 
477,  61  NW  940;  Haldeman  v.  Simon- 
ton,  55  Iowa  144,  7  NW  493;  Hill  v. 
Gudgell,  9  KvL  436;  Warfield  v. 
Booth,  33  Md.  63;  Dwight  v.  Hamil- 
ton, 113  Mass.  175;  Gilman  v.  Dwight, 
13  Gray  (Mass.)  356,  74  AmD  634; 
Doty  v.  Martin,  32  Mich.  4G2; 
Gordon  v.  Mansfield,  84  Mo.  A.  367; 
Niver  v.  Rossman,  18  Barb.  (N.  Y.) 
50;  Mott  v.  Mott,  11  Barb.  (N.  Y.) 
127;  Holbrook  v.  Waters,  9  HowPr 
(N.  Y.)  335;  Hauser  v.  Harding.  126 
N.  C.  295,  35  SE  586;  Threlkeld  v. 
Steward,  24  Okl.  403,  103  P  630,  138 
AmSR  888;  Betts'  App.,  10  WklyNC 
(Pa.)  431;  French  v.  Parker,  16  R.  I. 
219,  14  A  870,  27  AmSR  733. 

[b]  Death  of  party  protected.— 
(1)  Defendant  had  agreed  that  he 
would  not,  at  any  time  after  leaving 
plaintiff's  service,  in  which  he  was 
employed  as  a  druggist's  assistant, 
engage  in  the  business  of  a  druggist 
and  chemist  in  the  particular  town. 
At  the  trial  the  agreement  was  held 
void  by  Lord  Denman,  on  the  ground 
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it  be  a  large  city  ;39  within  certain  limits  in  a  city  ;40 
in  a  town  or  city,  and  vicinity;41  or  at  any  place 
which  will  interfere  with  the  business  sold.42  The 
courts  have  also  sustained  an  agreement  not  to  run 
a  stage  on  a  specified  road,4:'  and  an  agreement  by  a 
vendor  of  a  milk  route  not  to  serve  milk  over  the 
same  route.44  An  agreement  not  to  engage  in  a 
certain  business  in  a  certain  town  while  another 
carries  on  the  same  business  there  is  valid.45 
Specified  distances  from  particular  points.  While 


that  the  restraint  attached  to  defend- 
ant as  long  as  he  should  live,  al- 
though plaintiff  might  leave,  might 
part  with  his  "business,  or  might  die; 
and  that  it  was  only  necessary,  as  a 
reasonable  protection  to  plaintiff, 
that  it  should  extend  to  such  time  as 
plaintiff  should  he  in  business  in  the 
town.  But  on  appeal  this  ruling 
was  reversed,  and  the  higher  court 
■aid:  "If,  therefore,  it  is  not  unrea- 
sonable, as  undoubtedly  it  is  not,  to 
prevent  a  servant  from  entering  into 
the  same  trade  in  the  same  town  in 
which  his  master  lives,  so  long  as 
the  master  carries  on  the  trade 
there,  we  cannot  think  it  unreason- 
able that  the  restraint  should  be  car- 
ried further,  and  should  be  allowed 
to  continue,  if  the  master  sells  the 
trade,  or  bequeaths  it,  or  it  becomes 
the  property  of  his  personal  repre- 
sentative." Hitchcock  v.  Coker,  6  A. 
&  E.  438,  454,  33  ECL  241,  112  Re- 
print 167.  (2)  A  covenant  by  a 
physician  that  he  should  not  "at  any 
time  thereafter"  engage  in  practice 
In  a  certain  city  has  been  held  void, 
as  it  would  prevent  him  from  prac- 
ticing after  the  death  of  the  other 
party.  "The  practice  of  a  physi- 
cian," the  court  said,  "is  a  thing  so 
purely  personal,  depending  so  abso- 
lutely on  the  confidence  reposed  in 
his  personal  skill  and  ability,  that 
when  he  ceases  to  exist  it  necessa- 
rily ceases  also,  and  after  his  death 
can  have  neither  an  intrinsic  nor  a 
market  value."  Mandeville  v.  Har- 
man,  42  N.  J.  Eq.  185,  194,  7  A  37, 
(3)  This  reasoning,  however,  is  ex- 
pressly repudiated  in  a  Rhode  Island 
case  which  is  almost  on  all  fours 
with  the  New  Jersey  case,  where  it 
is  said  that  the  reasoning  in  Hitch- 
cock v.  Coker,  6  A.  &  E.  438,  453,  33 
ECL.  241,  112  Reprint  167,  "is  as  valid 
in  the  case  of  a  profession  as  of  a 
trade,  for  whether,  technically  speak- 
ing, there  be  any  goodwill  attending 
a  profession  or  not,  the  professional 
practice  itself  would  probably  sell 
for  more  with  the  restraining  con- 
tract, if  the  restraint  were  unlim- 
ited in  duration,  than  it  would  if  the 
restraint  were  for  the  life  of  the 
promisee  or  covenantee  only.  If  the 
complainant  here  wished  to  retire 
from  his  practice  and  sell  it,  he 
could  probably  sell  it  for  more,  if  he 
could  secure  the  purchaser  from 
competition  with  the  defendant  for- 
ever, than  he  could  if  he  could  only 
secure  him  from  such  competition 
during  his  own  life.  So,  if  he  wished 
to  take  in  a  partner,  he  could  for  the 
same  reason  make  better  terms  with 
him."  French  v.  Parker,  16  R.  I. 
219,  221,  14  A  870,  27  AmSR  733. 

39.  Mo. — Peltz  v.  Eichele,  62  Mo. 
171. 

N.  J. — Sternberg  v.  O'Brien,  48  N. 
J.  Eq.  370,  22  A  348. 

N.  Y. — Weller  v.  Hersee,  10  Hun 
431  [aff  74  N.  Y.  609]. 

Oh. — Thomas  v.  Miles,  3  Oh.  St. 
274. 

Eng. — Bunn  v.  Guy,  4  East  190,  102 
Reprint  803. 

[a]  Illustrations. —  CI)  An  agree- 
ment not  to  deal  in  fancy  goods  in 
Cincinnati,  Ohio.  Thomas  v.  Miles, 
3  Oh.  St.  274.  (2)  An  agreement  not 
to  deal  in  cabinet  ware  in  Buffalo, 
New  York.  "Weller  v.  Hersee,  10  Hun 
431  [aff  74  N.  Y.  609  mem].  (3)  A 
contract  not  to  engage  in  the  cloth- 
ing business  in  Newark  or  Jersey 
City,    New    Jersey.      Sternberg  v. 


O'Brien,  48  N.  J.  Eq.  370,  22  A  348, 
33  CentrLJ  224.  (4)  A  contract  not 
to  engage  in  the  match  business  in 
St.  Louis,  Missouri.  Peltz  v.  Echele, 
62  Mo.  171.  05)  An  agreement  not  to 
solicit  business  as  an  attorney  in 
London,  England.  Bunn  v.  Guy,  4 
East  190,  102  Reprint  803. 

40.  Gewirtz  v.  Abraham,  171  111. 
A.  433;  Pierce  v.  Woodward,  6  Pick. 
(Mass.)  206;  Arnold  v.  Bukowski,  20 
Oh.  Cir.  Ct:  N.  S.  20'5;  Atkyns  v.  Kin- 
ier,  4  Exch.  776,  154  Reprint  1429. 

[a]  mustration^-i-An  agreement 
not  to  engage  in  the  grocery  business 
within  certain  limits  in  Boston,  Mas- 
sachusetts. Pierce  v.  "Woodward,  6 
Pick.  (Mass.)  206. 

41.  Ark. — Webster  v.  Williams,  62 
Ark.  101,  34  SW  537. 

Iowa.— -Hedge  v.  Lowe,  47  Iowa  137. 
Mich. — Timmermah    v.    Dever,  52 
Mich.  34,  17  NW  230,  50  AmR  240. 
N.  H. — Webster  v.  Buss,  61  N.  H. 

40,  60  AmR  317. 
Wis. — Madson  v.  Johnson,  164  Wis. 

612,  160  NW  1085. 

[a]  As  for  example  (1)  not  to 
trade  in  agricultural  implements  in 
a  certain  town  and  vicinity.  Hedge 
v.  Lowe,  47  Iowa  137.  (2)  Not  to 
practice  as  physician  in  a  city  or 
vicinity.  Timmerman  v.  Dever,  52 
Mich.  34,  17  NW  230,  50  AmR  240. 
(3)  Not  to  carry  on  a  business  there- 
after "in  the  vicinity"  of  a  city. 
Webster  v.  Buss,  61  N.  H.  40,  60 
AmR  317. 

42.  Harris  v.  Theus,  149  Ala.  133, 
137,  43  S  131,  123  AmSR  17,  10  LRA 
NS  204  [cit  Cyc];  "Wooten  v.  Harris, 
153  N.  C.  43,  68  SE  898;  Morgan  v. 
Perhamus,  36  Oh.  St.  '517,  38  AmR 
607. 

43.  Pierce  v.  Fuller,  8  Mass.  223, 
5  AmD  102. 

44.  Reece   v.    Hendricks,    1  Leg. 

Gaz.  (Pa.)  79. 

45.  O'Neil  v.  Hines,  145  Ind.  32, 
43  NE  946;  Eisel  v.  Hayes,  141  Ind. 

41,  40  NE  119;  F.  T.  Gunther  Groc- 
ery Co.  v.  Koll,  153  Ky.  446,  155  SW 
1145;  Breeding  v.  Tandy,  148  Ky.  345, 
146  SW  742;  Gill  v.  Ferris,  82  Mo. 
156;  Crump  v.  Ligon,  37  Tex.  Civ.  A. 
172.  84  SW  250. 

46.  Mitchel  v.  Reynolds,  1  P. 
Wins.  181,  24  Reprint  347. 

47.  See  cases  infra  this  note, 
[a]    Particular    restrictions  held 

valid. — (1)  One  half  mile.  Leigh  v. 
Hind,  9  B.  &  C.  774,  17  ECL  341,  109 
Reprint  288.  (2)  One  mile.  Love  v. 
Stidham,  18  App.  (D.  C.)  306,  53  LRA 
397;  Harrison  v.  Lockhart,  25  Ind. 
112;  Pemberton  v.  Vaughan,  10  Q.  B. 
87,  59  ECL  87,  116  Reprint  35;  Ja- 
coby  v.  Whitmore,  49  Xi.  T.  Rep.  N. 
S.  335;  Loe  v.  Lardner,  4  WklyRep 
597.  (3)  Two  miles.  Smith  v. 
Brown,  164  Mass.  584,  42  NE  101; 
Brampton  v.  Beddoes,  13  C.  B.  N.  S. 
538,  106  ECL  538,  143  Reprint  213; 
Fairbrother  v.  England,  40  "WklyRep 
220.  (4)  Two  and  one-half  miles. 
Atkvns  v.  Kinnier,  4  Exch.  776,  154 
Reprint  1429.  (5)  Three  miles.  Ben- 
well  v.  Inns,  24  Beav.  307,  53  Reprint 
376;  Rawlinson  v.  Clarke,  14  M.  & 
W.  187,  153  Reprint  442.  (6)  Four 
miles.  Stafford  v.  Shortreed,  62  Iowa 
524,  17  NW  756  (blacksmith  trade). 
(7)  Five  miles.  Brown  v.  Kling,  101 
Cal.  295,  35  P  995;  Paxson's  App.,  106 
Pa.  429;  Elves  v.  Crofts,  10  C.  B.  241, 
70  ECL  241,  138  Reprint  '98;  Giles  v. 
Hart.  5  Jur.  N.  S.  1381;  Newling  v. 
Dobell,  38  L.  J.  Ch.  Ill;  Proctor  v. 
Sargent.  2  M.  &  G.  20,  40  ECL.  470, 
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at  the  outset  valid  restriction;:  were  confined  to  the 
particular  town  or  city  or  its  immediate  environ- 
ment,46 gradually  increasing  extensions  of  area  com- 
puted from  a  specified  point  have  been  upheld.47  A 
restriction  within  very  narrow  limits  of  space  may 
of  course  be  invalid  because  of  other  unreasonable 
terms  in  the  contract.48 

In  measuring  the  distance  the  rule  was  to  measure 
in  a  straight  line  as  on  a  map  and  not  according  to 
the  usual  or  practicable  routes,  unless  some  other 

133  Reprint  647.  (8)  Six  miles. 
Linn  v.  Sigsbee,  67  111.  75  (practice 
of  physician).  (9)  Seven  miles. 
Sainter  v.  Ferguson,  7.C.  B.  716,  62 
ECL  716,  137  Reprint  283  (surgeon 
and  apothecary);  Duignan  v.  Walker, 
Johns.  446,  70  Reprint  496.  (10)  Ten 
miles.  Harris  v.  Theus,  149  Ala.  133. 
43  S  131,  123  AmSR  17,  10  LRAXS 
204;  Cook  v.  Johnson,  47  Conn.  175. 
36  AmR  64;  Espenson  v.  Koepke,  S3 
Minn.  278,  101  NW  168;  Hackett  v. 
A.  L.  &  J.  J.  Reynolds  Co.,  30  Misc. 
733,  62  NYS  1076;  A.  L.  &  J.  J.  Rey- 
nolds Co.  v.  Dreyer.  12  Misc.  368,  33 
NYS  649;  Gompers  v.  Rochester,  56 
Pa.  194;  Betts'  App.,  10  WklyNC 
(Pa.)  431;  Wolff  v.  Hirschfeld.  23 
Tex.  Civ.  A.  670,  57  SW  572;  Jones  v. 
Heavens,  4  Ch.  D.  636;  King  v.  Han- 
sen, 5  H.  &  N.  106,  157  Reprint  1119; 
Hill  v.  Hill,  55  L.  T.  Rep.  N.  S.  769; 
Nicoll  v.  Beere,  53  L.  T.  Rep.  N.  S. 
659;  Wolmershausen  v.  O'Connor,  36 
L.  T.  Rep.  N.  S.  921;  Davis  v.  Mason. 

5  T.  R.  118,  101  Reprint  69.  (11) 
Eleven  miles.  Eisel  v.  Hayes,  141 
Ind.  41,  40  NE  119.  (12)  Twelve 
miles.    McClurg's  App.,    58   Pa.  51. 

(13)  Fifteen  miles.    Miller  v.  Elliott. 

1  Ind.  484,  50  AmD  475;  Edmundson 
v.  Render,  90  L.  T.  Rep.  N.  S.  814. 

(14)  Sixteen  miles.  Rakestraw  v. 
Lanier,  104  Ga.  188,  30  SE  735,  69 
AmSR  154;  Thompson  v.  Means,  19 
Miss.  604;  Perls  v.  Saalfeld,  [1892] 

2  Ch.  149.  (15)  Twenty  miles.  Pyke 
v.  Thomas,  4  Bibb  (Ky.)  486,  7  AmD 
741;  Nobles  v.  Bates,  7  Cow.  (N.  Y.) 
307;  Butler  v.  Burleson,  16  Vt.  176; 
National  Provincial  Bank  v.  Mar- 
shall, 40  Ch.  D.  112;  Clarkson  v. 
Edge,  33  Beav.  227,  55  Reprint  354; 
Hayward  v.  Young,  2  Chit.  407,  18 
ECL  709;  Tivoli  v.  Colley,  20  T.  L.  R. 
437.  (16)  Twenty-one  miles.  Dendy 
v.  Henderson,  11  Exch.  194,  156  Re- 
print 800.  (17)  Twenty-five  miles. 
Haynes  V.  Doman,   [1899]   2  Ch.  13. 

(18)  Thirty  miles.  Bowser  v.  Bliss, 
7    Blackf.    (Ind.)    344,    43   AmD  93. 

(19)  Fifty  miles.  Robinson  v.  Sub- 
urban Brack  Co.,  127  Fed.  804,  62  CCA 
484;  Linneman  v.  Allison,  142  Kv. 
309,  134  SW  134;  Davies  v.  Racer,  72 
Hun  43,  25  NYS  293;  Howard  v. 
Woodward,  10  Jur.  N.  S.  1123;  Par- 
sons v.  Cotterill.  56  L.  T.  Rep.  N.  S. 
839;  Bryson  v.  Whitehead.  1  Sim.  & 
St.  74,  1  EngCh  74.  57  Reprint  29. 

(20)  Sixty  miles.  Whitnev  v.  Slay- 
ton,  40  Me.  224.  (21)  One  hundred 
miles.  Swigert  v.  Tilden,  121  Iowa 
650,  97  NW  82,  100  AmSR  374,  63 
LRA  608.  But  see  Horner  v.  Graves, 
7  Bing.  735.  20  ECL  326,  131  Reprint 
284  (where  an  agreement  by  a  den- 
tist not  to  practice  over  a  district 
one  hundred  miles  in  diameter  was 
held  to  be  unreasonable  and  void,  on 
the  ground  that  the  restriction  was 
larger  than  necessary  for  the  pro- 
tection of  the  covenantor,  and  for  the 
further  reason  that  the  consideration 
was  very  slender  and  inadequate, 
amounting  almost  to  fraudulent  im- 
position). (22)  One  hundred  and 
fifty  miles.  Bunn  v.  Guy,  4  East  190, 
102  Reprint  803;  Tallis  v  Tallis.  1  E. 

6  B.  391,  72  ECL  391,  118  Reprint 
482.  (23)  Two  hundred  miles. 
Harms  v.  Parsons,  32  Beav.  328,  55 
Reprint  129. 

48.  Baker  v.  Hedgecock,  39  Ch.  D. 
520. 

[a]  Illustration. — Where  one  bound 
himself  not  to  engage  in  any  busi- 
ness whatever  within  the  distance  of 
one  mile  of  a  designated  point,  the 
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method  was  indicated.49  ( 

Entire  state.   It  was  for  some  time  the  rule  that 
an  agreement  not  to  carry  on  a  business  anywhere  * 
within  a  state  was  invalid,50  but  in  the  later  cases 
this  doctrine  has  been  rejected.61 

United  States.  Restrictions  which  cover  the  en- 
tire United  States,  and  those  without  any  limit 
whatever,  are  both,  for  jurisdictional  reasons,  gen- 
eral restrictions,  and  as  such  have  been  condemned 
in  many  cases;52  but  this  rule  is  now  modified  in 
many  jurisdictions  by  the  application  of  the  test  of 
the  reasonableness  of  the  restraint.63  Further,  in 
some  cases  contracts  embracing  the  entire  United 
States  have  been  construed  as  divisible  and  have 
been  upheld.5* 

England.  In  the  earlier  cases  a  restraint  covering 
the  whole  of  England  was  held  invalid,55  but  these 
decisions  are  no  longer  followed.66 

[§  417]  ee.  Restraint  Limited  as  to  Both  Tim© 
and  Space.    Where  the  restraint  is  limited  as  to 


both  time  and  space  the  agreement  is  valid,57  unless 
such  agreement  is  to  refrain  from  all  business  what- 
soever,™ or  unless  it  makes  one  party  the  sole  judge 
of  whether  one  business  competes  with  another."'  For 
example,  an  agreement  not  to  engage  in  the  livery 
business  in  a  certain  city  for  the  space  of  five  years 
is  valid,60  as  is  a  covenant  not  to  practice  medicine 
in  a  certain  town  for  four  years,61  or  an  agreement 
between  one  about  to  enter  into  a  contract  to  fur- 
nish paving  materials  to  a  city  for  use  on  a  certain 
street  and  another,  whereby  the  latter  is  to  pay  the 
former  a  certain  amount  per  cubic  yard  for  material 
used  in  the  street,  on  condition  that  the  former  will 
not  enter  into  such  contract  nor  sell  any  such  mate- 
rial in  that  city  for  a  certain  period.e2  Contracts  of 
this  character  are  frequent  in  connection  with  the 
sale  of  a  business  or  professional  practice,  and  par- 
ticular reasons  exist  in  such  cases  for  upholding 
them.63  While,  as  has  already  been  noted,  a  limita- 
tion as  to  time  will  not  validate  an  unlimited  re- 


Buckhout  v.  Witwer,  157  Mich.  406. 
122  NW  184,  23  LRANS  506. 

Minn. — Espenson  v.  Koepke,  93 
Minn.  278,  101  NW  168. 

Mo. — Skrainka  v.  Scharringhausen, 
8  Mo.  A.  522. 

Nebr. — Downing  v.  Lewis,  59  Nebr. 
38.  80  NW  261. 

N.  M. — Thomas  v.  Gavin,  15  N.  M. 
660.  110  P  841. 

N.  Y. — Broadbooks  v.  Tolles.  114 
App.  Div.  646,  99  NTS  99G;  Van 
Marter  v.  Babcock,  23  Barb.  633; 
Daly  v.  Smith,  38  N.  Y.  Super.  159, 
49  HowPr  150;  Nobles  v.  Bates,  7 
Cow.  307;  -Noah  v.  Webb,  1  Edw.  604. 

N.  C. — Baumgarten  v.  Broadaway, 
77  N.  C.  8. 

Oh. — Paragon  Oil  Co.  v.  Hall.  7 
Oh.  Cir.  Ct.  240,  4  Oh.  Cir.  Dec.  576: 
Age  Pub.  Co.  v.  Times  Pub.  Co.,  21 
Oh.  Cir.  Ct.  N.  S.  24;  Jewel  Tea  Co. 
v.  Wilson.  20  Oh.  Cir.  Ct.  N.  S.  233. 

Pa. — Kuhns  v.  Loetzbier,  58  Pa. 
Super.  148;  Philadelphia  Towel  Sup- 
ply, etc..  Co.  v.  Y^einstein,  57  Pa. 
Super.  290;  Hardin  v.  Maust,  26  Pa, 
Dist.  21;  Shoemaker  Ice  Co.  V. 
Rutherford,  15  Pa.  Dist.  67. 

Philippine. — Gsell  v.  Koch,  16 
Philippine  1. 

Tenn. — Baird  v.  Smith,  128  Tenn. 
410,  161  SW  492,  LRA1917A  376; 
Bradford  v.  Montgomery  Furniture 
Cp.,  115  Tenn.  610,  92  SW  1104,  9 
LRANS  979. 

Tex. — Wolff  v.  Hirschfeld.  23  Tex. 
Civ.  A.  670,  57  SW  572;  Tobler  v. 
Austin,  22  Tex.  Civ.  A.  99,  53  SW 
706. 

Wash. — Loutzenhiser  v.  Peck,  89 
Wash.  435,  154  P  814;  Nelson  v. 
Brassington,  64  Wash.  180,  116  P  629, 
AnnCasl913A  289. 

Wis. — Rose  v.  Gordon,  158  Wis. 
414,  149  NW  158. 

Eng. — Mitchel  v.  Reynolds,  1  P. 
Wms.  18i,  24  Reprint  347. 

N.  B. — McNichol  v.  Ryan,  34  N.  B. 
391. 

58.  American  Laundry  Co.  v.  E.  & 
W.  Dry-Cleaning  Co.,  (Ala.)  74  S  58. 

59.  American  Laundry  Co.  v.  E. 
&  W.  Dry-Cleaning  Co.,  (Ala.)  74  S 
58. 

60.  Haursen  v.  Gavin,  162  111.  377, 
44  NE  735  raff  59  111.  A.  66];  Palmer 
v.  Toms.  96  Wis.  367,  71  NW  654. 

61.  Gilman  v.  Dwight.  13  Gray 
(Mass.)  356.  74  AmD  634;  Mott  V. 
Mott,  11  Barb.  (N.  Y.)  127. 

62.  Marshalltown  Stone  Co.  v.  Des 
Moines  Brick  Co.,  114  Iowa  574,  87 
NW  496. 

63.  See  cases  supra  this  section, 
[al    Reason  for  rule. — "Contracts 

of  this  character,  when  limited  as  to 
the  time  they  are  to  continue,  are  not 
inimical  to  public  policy.  On  the 
contrary,  it  is  of  public  interest  that 
every  one  may  freely  acquire  and 
sell  personal  property  and  property 
rights.     An  established  business  in 

For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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contract  was  invalid.  Baker  v. 
Hedgecock,  39  Cb.  D.  520. 

49.  Mouflet  v.  Cole,  L.  R.  8  Exch. 
32;  Duignan  v.  Walker,  Johns.  446, 
70  Reprint  496.  But  see  Leigh  v. 
Hind,  9  B.  &  C.  774,  17 -ECL  344,  109 
Reprint  288  (holding  that  the  dis- 
tance should  be  measured  by  the 
nearest  way  of  access  between  such 
center  and  the  place  where  the 
breach  is  claimed  to  have  taken 
place);  Atkyns  v.  Kinnier,  4  Exch. 
776,  154  Reprint  1429  (holding  that 
the  distance  was  to  be  measured  by 
any  of  the  usual  public  ways,  not 
necessarily  the  most  frequented  pub- 
lic way). 

50.  More  v.  Bonnet,  40  Cal.  251,  6 
AmR  621;  Wright  v.  Ryder,  36  Cal. 
342,  95  AmD  186;  Taylor  v.  Blan ch- 
ard, 13  Allen  (Mass.)  370,  90  AmD 
203;  Dunlop  v.  Gregory.  10  N.  Y.  241, 
61  AmD  746;  Lawrence  v.  Kidder, 
10  Barb.  (N.  Y.)  641;  Chappel  v. 
Brockway,  21  Wend.  (N.  Y.)  157;  No- 
bles v.  Bates,  7  Cow.  (N.  Y.)  307; 
Thomas  v.  Miles,  3  Oh.  St.  274. 

51.  U.  S. — Oregon  Steam  Nav.  Co. 
v.  Winsor,  20  Wall.  64,  22  L.  ed.  315. 

Mich. — Beal  v.  Chase,  31  Mich.  490. 

Minn. — National  Ben.  Co.  v.  Union 
Hospital  Co.,  45  Minn.  272,  47  NW 
806.  11  LRA  437. 

N.  Y. — Diamond  Match  Co.  v.  Roe- 
ber.  106  N.  Y.  473,  13  NE  419,  60 
AmR  464  [aff  35  Hun  421]. 

N.  C. — Cowan  v.  Fairbrother,  118 
N.  C.  406,  24  SE  212,  54  AmSR  733, 
32  LRA  829. 

R.  I. — Herreshoff  v.  Boutineau,  17 
R.  I.  3,  19  A  712,  33  AmSR  850,  8 
LRA  469. 

Contra  Union  Strawboard  Co.  v. 
Bonfield,  193  111.  420.  61  NE  1038, 
36  AmSR  346;  Lanzit  v.  J.  W. 
Sefton  Mfg.  Co.,  184  111.  326,  56  NE 
393,  75  AmSR  171. 

[a]  Illustrations. — (1)  An  agree- 
ment not  to  teach  the  French  or  Ger- 
man language  for  one  year  in  the 
state  of  Rhode  Island.  Herreshoff 
v.  Boutineau,  17  R.  I.  3,  19  A  712,  33 
AmSR  850,  8  LRA  469.  (2)  An 
agreement  not  to  engage  in  the 
match  business  for  ninety-nine  years 
in  any  state  or  territory  of  the 
United  States  except  Nevada  and 
Montana.  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  13  NE  419,  60 
AmR  464  [aff  35  Hun  421].  (3)  An 
agreement  not  to  carry  on  the  print- 
ing business  in  Michigan.  Beal  v. 
Chase,  31  Mich.  490.  (4)  An  agree- 
ment restraining  one  of  the  parties 
from  running  a  steamboat  on  any 
of  the  waters  of  the  state  of  Califor- 
nia. Oregon  Steam  Nav.  Co.  v. 
Winsor,  20  Wall.  (U.  S.)  64,  22  L. 
ed.  315. 

52.  Cal. — Callahan  v.  Donnolly,  45 
Cal.  152,  13  AmR  172. 

Mass. — Gamewell  F.  Alarm  Tel.  Co. 
v.  Crane,  160  Mass.  50,  35  NE  98,  39 


AmSR  458,  22  LRA  673;  Handforth 
v.  Jackson,  150  Mass.  149,  22  NE  634; 
Ropes  v.  Upton,  125  Mass.  258; 
Boutelle  v.  Smith,  116  Mass.  Ill; 
Dwight  v.  Hamilton,  113  Mass.  175; 
Dean  v.  Emerson,  102  Mass.  480; 
Angier  v.  Webber,  14  Allen  211,  92 
AmD  748;  Gilman  v.  Dwight,  13 
Gray  356,  74  AmD  634;  Alger  v. 
Thacher,  19  Pick.  54,  31  AmD  119; 
Palmer  v.  Stebbins,  3  Pick.  188,  15 
AmD  204;  Stearns  v.  Barrett,  1  Pick. 
443,  11  AmD  223;  Perkins  v.  Lyman, 
9  Mass.  522;  Pierce  v.  Fuller,  8  Mass. 
223,  5  AmD  102.  But  see  Morse 
Twist  Drill,  etc.,  Co.  v.  Morse,  103 
Mass.  73,  4  AmR  '513  (where  it  is 
said  that  the  protection  of  the  pur- 
chaser might  require  a  restriction 
coextensive  with  the  state). 

Mich. — Caswell  v.  Gibbs,  33  Mich. 
331. 

Nebr. — Roberts  v.  Lemont,  73 
Nebr.  365,  102  NW  770. 

N.  Y. — Maier  v.  Homan,  4  Daly  168. 
Pa. — Taylor  v.  Saurman,  110  Pa.  3, 

I  A  40. 

53.  See  infra  §  419. 

54.  See  infra  §  470. 

55.  Homer  v.  Ashford,  3  Bing.  322, 

II  ECL  162,  130  Reprint  537;  Price 
v.  Green,  16  M.  &  W.  346,  153  Reprint 
12^2,  6  ERC  406. 

<j3.    See  infra  §  419. 

67.  Ala. — Knowles  v.  Jones,  182 
Ala.  187,  62  S  614. 

Ark. — Bloom  v.  Home  Ins.  Agency, 
91  Ark.  367,  121  SW  293. 

Colo. — Freudenthal  v.  Espey,  45 
Colo.  488,  102  P  280,  26  LRANS  961. 

D.  C. — Love  v.  Stidham,  18  App. 
306,  53  LRA  397. 

Ga. — Kinney  v.  Scarbrough  Co., 
138  Ga.  77,  74  SE  772.;  Bullock  v. 
Johnson,  110  Ga.  486,  35  SE  703; 
Jenkins  v.  Temples,  39  Ga.  655,  99 
AmD  482. 

111. — Telford  v.  Smith,  186  111.  A. 
631;  Boyce  v.  Watson,  52  111.  A.  361. 

Ind. — McAlister  v.  Howell,  42  Ind. 
15. 

Iowa. — Sauser  v.  Kearney,  147 
Iowa  335,  126  NW  322;  Roush  v. 
Gesman,  126  Iowa  493,  102  NW  495; 
Arnold  v.  Kruetzer,  67  Iowa  214,  25 
N.  W.  178;  Hedge  v.  Lowe,  47  Iowa 
137. 

Ky. — Skaggs  v.  Simpson,  110  SW 
251,  33  KyL  410;  Western  Dist.  Ware- 
house Co.  v.  Hobson,  96  Ky.  550,  29 
SW  308,  16  KyL  869;  Pvke  v. 
Thomas,  4  Bibb  486,  7  AmD  741. 

La. — Moorman  v.  Parkerson,  131 
La.  204,  59  S  122.  123,  AnnCasl914A 
1150  [cit  Cyc];  Wintz  v.  Vogt,  3  La. 
Ann.  16. 

Me. — Flaherty  v.  Libby,  108  Me. 
377.  81  A  166. 

Mass. — Boutelle  v.  Smith,  116 
Mass.  Ill;  Pierce  v.  Woodward,  6 
Pick.  206. 

Mich. — Weickgenant  v.  Eccles.  173 
Mich.  695,  140  NW  513,  515  [cit  Cyc]; 
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striction  as  to  space,94  the  consideration  of  the  time 
limit  fixed  becomes  of  importance  in  applying  the 
modern  and  generally  accepted  test  of  reasonable- 
ness,65 hence  an  effort  has  been  made  in  the  notes 
to  group  a  number  of  the  many  cases  in  which  par- 
ticular limitations  have  been  upheld  in  connection 
with  limitations  as  to  space.66 

Unlimited  time  not  favored.  The  courts  have  very 
seriously  objected  to  contracts  imposing  a  restraint 
indefinite  in  time  or  for  an  unreasonably  long  period 
of  time.67 

Nature  of  business  as  influencing  time  limit.  The 

attitude  of  the  courts  is  largely  determined  in  such 
cases  by  the  nature  of  the  business  interdicted.  It 
has  been  thought  perfectly  proper  that  the  vendor 
of  a  business  should  bind  himself  by  a  perpetual 
restriction  not  to  engage  again  in  the  same  business, 
since  the  purchaser  of  the  good  will  may  fairly  be 
supposed  to  purchase  not  only  for  his  own  imme- 
diate use  or  benefit,  but  for  the  use  of  his  personal 
representatives  in  the  same  sense  that  he  purchases 
personal  property  or  real  estate.68   But  an  injunc- 


tion was  refused  against  a  physician  covenanting 

not  to  practice  medicine  in  a  given  place  at  any 
time  thereafter.69  And  even  in  the  case  of  the  sale 
of  a  mercantile  business,  the  court  has  at  times 
deemed  a  restraint  unreasonable  that  extended  the 
covenantor's  disability  beyond  any  possible  area  of 
competition,  and  a  definite  specified  time  has  been 
cut  down  to  what  was  deemed  to  be  the  plain  inten- 
tion of  the  parties.70  This  reasoning  has,  however, 
not  appealed  to  or  occurred  to  some  other  courts, 
and  it  has  been  held  that  when  in  such  a  covenant 
by  a  physician  no  time  is  mentioned  it  is  to  endure 
during  the  lifetime  of  the  covenantor,  and  the  in- 
junction will  be  made  perpetual.71 

[§  418]  (e)  Reasonableness  of  Restraint — aa. 
In  General.  The  tendency  of  the  modern  authori- 
ties is  to  reject  the  fixed  rules  stated  in  the  pre- 
ceding sections,72  and  to  gauge  the  validity  of  the 
contract  by  the  reasonableness  of  the  restraint  im- 
posed as  necessary  to  the  protection  of  the  cove- 
nantee.73 This  doctrine  is  founded  on  the  idea  that 
public  policy  requires  that  when  a  man  has  by  his 


a  desirable  locality  has  value  inde- 
pendent of  the  actual  value  of  the 
stock  and  fixtures  that  may  be  on 
hand.  It  arises  from  the  fact  that 
the  old  customers  will  resort  to  the 
old  place.  This  value  may  be  fur- 
ther enhanced  by  the  personnel  of 
the  owner  or  conductor  of  the  busi- 
ness. It  is  of  public  interest  that  the 
owner  and  proprietor  of  such  a  busi- 
ness should  be  able  to  sell  it  at  its 
full  value,  and  that  the  purchaser 
thereof  should  receive  what  he  de- 
sired to  buy.  Obviously,  the  only 
way  to  obtain  the  personal  element 
of  such  a  business  is  to  require  the 
vendor  to  abstain  from  entering  into 
business  in  competition  with  that 
which  he  has  sold.  And  while  the 
public  interest  may  be  that  trade 
in  general  shall  not  be  restrained, 
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tract that  enables  a  vendor  to  sell 
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64.  See  supra  §  415. 

65.  See  infra  §  419. 
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15;  Davies  v.  Racer,  72  Hun  43,  25 
NYS  293;  Gates  v.  Hooper,  90  Tex. 
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G.  20.  40  ECL  470,  133  Reprint  647. 
(3)  Three  years.  Brown  v.  Kling, 
101  Cal.  295,  35  P  995;  Mitchell  v. 
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indefinite). 
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Colo.  488,  102  P  280.  26  LRANS  961. 
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ber Co..  56  Fla.  570,  48  S  19,  24  LRA 
NS  649. 
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Hawaii  495. 
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skill  or  by  any  other  means  obtained  something 
which  he  wants  to  sell,  he  should  be  at  liberty  to  sell 
it  in  the  most  advantageous  way  in  the  market,  and 
in  order  to  enable  him  to  do  so  it  is  necessary  that 
he  should  be  able  to  preclude  himself  from  entering 
into  competition  with  the  purchaser;  and  therefore 
the  same  public  policy  which  enables  him  to  do  that 


should  not  forbid  him  from  alienating  what  he 
wants  to  alienate,  but  should  permit  birn  to  eater 
into  any  stipulation,  however  restrictive  it  may  be, 
provided  such  restriction  in  the  judgment  of  the 
court  is  not  unreasonable,  having  regard  to  the 
jcct  matter  of  the  contract.7*  Hence  a  stipulation 
by  a  purchaser  of  any  trade,  business,  or  profession 
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AmSR  193;  Duffy  v.  Stockey,  11  Ind. 
70,  71  AmD  348;  Beard  v.  Dennis.  6 
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Iowa. — Wilson  v.  Delaney,  137 
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39  AmSR  458,  22  LRA  673;  Bishop 
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Lewitsky,  153  Mich.  244,  253,  116 
NW  1090  [quot  Cyc];  Weickgenant 
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490;  Hubbard  v.  Miller,  27  Mich.  15, 
15  AmR  153. 

Minn. — Holliston  v.  Ernston,  124 
Minn.  49,  144  NW  415;  Southworth 
v.  Davison,  106  Minn.  119\  121,  118 
NW  3C3,  19  LRANS  769,  16  AnnCas 
253  [cit  Cyc];  Kronschnabel-Smith 
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Miss. — Sivley  v.  Cramer,  105  Miss. 
13,  61  S  653  [overr  suggestion  of  er- 
ror 61  S  431]. 

Mo. — Angelica  Jacket  Co.  v.  Angel- 
ica, 121  Mo.  A.  226,  98  SW  805. 

Nebr. — Engles  v.  Morgenstern,  85 
Nebr.  51,  122  NW  688. 

N.  H. — Bancroft  v.  Union  Emboss- 
ing Co.,  72  N.  H.  402,  57  A  97,  64 
LRA  298. 

N.  J. — Fleckenstein  Bros.  Co.  v. 
Fleckenstein,  76  N.  J.  L.  613,  71  A 
265,  24  LRANS  913;  Hoagland  v. 
Segur,  38  N.  J.  L.  230;  Owl  Laun- 
dry Co.  v.  Banks,  83  N.  J.  Eq.  230,  89 
A  1055;  Artistic  Porcelain  Co.  v. 
Boch,  76  N.  J.  Eq.  533,  74  A  680; 
Trenton  Potteries  Co.  v.  Oliphant,  58 
N.  J.  Eq.  507,  43  A  723,  78  AmSR 
612,  46  LRA  255  rmod  56  N.  J.  Eq. 
680.  39  A  923];  Althen  v.  Vreeland, 
(Ch.)  36  A  479;  Ellerman  v.  Chi- 
cago Junction  R..  etc.,  Co.,  49  N.  J. 
Eq.  217,  23  A  287. 
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Wis. — Madison  v.  Johnson,  164  Wis. 
612,  160  NW  1085;  Kassik  v.  Jans- 
sen,  158  Wis.  606,  149  NW  398;  Krad- 
well  v.  Thiesen,  131  Wis.  97.  Ill  NW 
233;  Cottington  v.  Swan,  128  Wis.  321, 
107  NW  336;  Richards  v.  American 
Desk,  etc.,  Co.,  87  Wis.  503,  58  NW 
787. 

Eng. — Morris  v.  Saxelby,  [1916]  1 
A.  C.  688;  Nordenfelt  v.  Maxim  Nor- 
denfelt  Guns,  etc.,  Co.,  [1894]  A.  C. 
535.  6  ERC  413;  Dowden  v.  Pook, 
[1904]  1  K.  B.  45;  Goldsoll  v.  Gold- 
man,   [1914]    2  Ch.   603;   Haynes  v. 


Doman,  [1899]  2  Ch.  13:  Underwood 
v.  liarkor,  [1899]  1  Ch.  300;  Badische 
Anilin,  etc.,  Fabrik  V.  Schott,  [  1892J 
3  Ch.  447;  Davies  v.  Davies,  36  Ch. 
D.  359;  Rousillon  v.  Rouslllon,  14  Ch. 
D.  351;  Leather  Cloth  Co.  v.  Lor- 
sont,  L.  R.  9  Eq.  345;  Cado  v.  Daly, 
[1910]  1  Ir.  306. 

Man. — Kelly  v.  McLauprhlin,  21 
Man.  789,  19  WestLR  633;  Bcntley  v. 
Bentley,  12  Man.  436. 

N.  B. — McNichol  v.  Ryan,  34  N.  B. 
391. 

Ont. — Rex  v.  Beckett,  20  Ont.  L. 
401,  15  OntWR  449;  McCausland  v. 
Hill,  23  Ont.  A.  73  8;  Cook  v.  Shaw, 
25  Ont.  124;  Schrader  v.  Lillis,  10 
Ont.  358;  Wicher  v.  Darling,  9  Ont. 
311;  Davies  v.  Davis,  7  OntWR 
211, 

N.  W.  Terr. — Latimer  v.  Fontaine, 
7  Terr.  L.  110. 

[a]  Distinction  between  general 
and  particular  restraints  inapplicable. 

— In  Maxim  Nordenfelt  Guns,  etc., 
Co.  v.  Nordenfelt,  [18931  1  Ch.  630 
[aff  [1894]  A.  C.  535,  548,  6  ERC 
413],  Nordenfelt,  who  was  a  maker 
and  inventor  of  guns  and  ammuni- 
tion, sold  his  business  to  a  company 
for  a  very  large  sum  and  •agreed  that 
for  twenty-five  years  he  would  cease 
to  carry  on  the  manufacture  of  guns, 
gun  carriages,  gunpowder,  or  ammu- 
nition, or  any  business  liable  to  com- 
pete with  such  business  as  the  com- 
pany was  carrying  on  for  the  time 
being,  retaining  the  right  to  deal  In 
explosives  other  than  gunpowder,  in 
torpedoes  or  submarine  boats,  and  in 
metal  castings  or  forgings.  After 
some  years  he  entered  into  business 
with  another  company  dealing  with 
guns  and  ammunition,  and  plaintiffs 
sought  an  injunction  to  restrain  him 
from  so  doing.  The  court  of  appeals 
held  that  a  general  restraint  of  trade 
was  void,  but  that  the  sale  of  a 
business  accompanied  by  an  agree- 
ment by  the  seller  to  retire  from  the 
business  is  not  a  general  restraint  of 
trade,  provided  it  is  reasonable  be- 
tween the  parties,  and  not  injurious 
to  the  public.  This  restraint,  it  was 
held,  was  reasonable  between  the 
parties  because  Nordenfelt  not  only 
received  a  very  large  sum  of  money, 
but  retained  considerable  scope  for 
the  exercise  of  his  inventive  and 
manufacturing  skill,  while  the  wide 
area  over  which  the  business  ex- 
tended necessitated  a  restraint  coex- 
tensive with  that  area  for  the  pro- 
tection of  plaintiffs.  Nor  could  the 
agreement  be  said  to  be  injurious  to 
the  public  interest,  since  it  trans- 
ferred to  an  English  company  the 
making  of  guns  and  ammunition  for 
foreign  lands.  On  appeal  the  house 
of  lords  went  further  and  demolished 
the  old  doctrine  of  general  restraint, 
Lord  Herschell  saying:  "Whether  the 
cases  in  which  a  general  covenant 
can  now  be  supported  are  to  be  re- 
garded as  exceptions  from  the  rule 
which  I  think  was  long  recognized 
as  established,  or  whether  the  rule 
is  itself  to  be  treated  as  inapplicable 
to  the  altered  conditions  which  now 
prevail,  is  probably  a  matter  of 
words  rather  than  of  substance.  The 
latter  is  perhaps  the  sounder  view. 
When  once  it  is  admitted  that 
whether  the  covenant  be  general  or 
particular  the  question  of  its  valid- 
ity is  alike  determined  by  the  con- 
sideration whether  it  exceeds  what  is 
necessary  for  the  protection  of  the 
covenantee,  the  distinction  between 
general  and  particular  restraints 
ceases  to  be  a  distinction  in  point  of 
law." 

74.  U.  S. — Walker  v.  Lawrence, 
177  Fed.   363,   101  CCA  417. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  he  will  not  exercise  the  same  trade  or  business 
so  as  to  interfere  with  the  value  of  the  trade,  busi- 
ness, or  thing  purchased  is  reasonable  and  valid. 
In  like  manner  a  stipulation  by  the  vendor  of  an 
article  to  be  used  in  a  business  or  trade  in  which 
he  is  himself  engaged  that  it  shall  not  be  used  so 
as  to  interfere  with  his  said  business  or  trade  is 
also  valid  and  binding  under  this  doctrine.75  A 
restraint  which  is  unreasonable  is  illegal  notwith- 
standing it  is  but  a  partial  restraint.76 

[§  419]  bb.  Tests  of  Reasonableness.  Each  case 
in  which  the  question  of  reasonableness  of  restraint 
arises  must  be  determined  according  to  its  own  par- 


ticular facts,77  and  the  subject  matter,  the  situation 
of  the  parties,  and  the  circumstances  should  be  con- 
sidered,78 the  nature  of  the  business  restrained  being 
as  important  a  consideration  as  the  elements  of  time 
and  place.79  A  restraint  to  be  reasonable  must  be 
such  only  as  to  afford  a  fair  protection  to  the  inter- 
ests of  the  party  in  favor  of  whom  it  is  given  and 
not  so  large  as.  to  interfere  with  the  interests  of 
the  public.80  Subject  to  this  qualification  it  may  ex- 
tend to  all  the  territory  in  which  the  business  has 
been  carried  on81  or  wherein  the  covenantee's  trade 
is  likely  to  go,82  although  coextensive  with  the 
United  States,83  and  there  are  cases  which  go  to  the 


D.  C. — Godfrey  v.  Roessle,  5  App. 
299. 

N.  Y. — Metropolitan  Opera  Co.  v. 
Hammerstein,  162  App.  Div.  691.  147 
NYS  532.  And  see  Wood  v.  White- 
head Bros.  Co.,  165  N.  Y.  545,  551,  59 
NE  357  (where  the  court  said:  "In 
the  present  practically  unlimited  field 
of  human  enterprise,  there  is  no 
good  reason  for  restricting  the  free- 
dom to  contract,  or  for  fearing  in- 
jury to  the  public  from  contracts 
which  prevent  a  person  from  carry- 
ing on  a  particular  business.  Inter- 
ference would  only  be  justifiable 
when  it  was  demonstrable  that,  in 
some  way,  the  public  interests  were 
endangered.  But  contracts  between 
parties,  which  have  for  their  object 
the  removal  of  a  rival  and  competi- 
tor in  a  business,  are  not  to  be  re- 
garded as  contracts  in  restraint  of 
trade.  They  do  not  close  the  field  of 
competition,  except  to  the  particular 
party  to  be  affected.  To  say,  at  the 
present  day,  that  such  a  contract  as 
was  made  in  this  case  was  affected 
by  a  public  interest  and  was  a  mat- 
ter of  public  concern  would  be,  in  my 
opinion,  unreasonable.  Such  a  con- 
tsact  not  only  does  not  obstruct 
trade;  but  it  may  be  for  the  advan- 
tage of  the  public  as  well  as  of  the 
individual"). 

Wash. — Fisher  Flouring  Milis  Co. 
v.  Swanson,  76  Wash.  649.  137  P  144, 
1  LRANS  522. 

W.  Va.— Boggs  v.  Friend,  87  SE 
873. 

Wjs. — Madson  v.  Johnson,  164  Wis. 
612,  160  NW  1085;  My  Laundry  Co. 
v.  Schmeling,  129  Wis.  597,  109  NW 
540. 

Eng. — Leather  Cloth  Co.  v.  Lor- 
sont,  L.  R.  9  Eq.  345. 

75.  Mackinnon  Pen  Co.  v.  Foun- 
tain Ink  Co.,  48  N.  Y.  Super.  442 
[app  dism  93  N.  Y.  658  mem].  See 
cases  supra  notes  73,  74. 

76.  Georgia  Fruit  Exch.  v.  Tur- 
nipseed,  9  Ala.  A.  123,  62  S  542;  Wel- 
ler  v.  Hersee,  10  Hun  431  [aff  74  N.  Y. 
609];  Ross  v.  Sadgbeer,  21  Wend.  (N. 
Y.)  166;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc.,  Co.,  60  W.  Va.  5  08, 
56  SE  264,  116  AmSR  901,  10  LRANS 
268,  9  AnnCas  667;  Davies  v.  Davies, 
36  Ch.  D.  359. 

77.  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396,  9  SCt  553,  32  L. 
ed.  979;  Barrows  v.  McMurtry  Mfg. 
Co.,  54  Colo.  432,  131  P  430;  Kevil  v. 
Standard  Oil  Co.,  11  OhS&CP  114,  8 
OhNP  311. 

See  also  cases  supra  §  418. 

78.  Pocahontas  Coke  Co.  v.  Pow- 
hatan Coal,  etc.,  Co.,  60  W.  Va.  508, 
56  SE  264,  116  AmSR  901.  10  LRANS 
268,  9  AnnCas  667;  Dowden  v.  Pook, 
[1904]  1  K.  B.  45. 

79.  American  Brake  Beam  Co.  v. 
Pungs,  141  Fed.  923,  73  CCA  157. 

[a]  Bestraint  on  salo  of  intoxicat- 
ing1 liquors. —  (1)  Where  a  person 
agreed  not  to  carry  on  the  liquor 
business,  the  contract  was  held  valid 
on  the  ground  that  the  business  was 
not  a  trade  to  be  encouraged.  Har- 
rison v.  Lockhart,  25  Ind.  112.  (2) 
So  it  has  been  held  that  a  combina- 
tion of  persons  and  firms  in  a  city 
for  the  control  of  the  sale  of  beer 
and  the  cessation  of  competition 
inter  se  was  not  void  at  common  law 
as  against  public  policy,  although  in 
restraint  of  trade,  on  the  ground  that 
beer  is  not  an  article  of  prime  neces- 


sity, and  its  sale  is  closely  restricted 
by  public  policy.  Anheuser-Busch 
Brewing  Assoc.  v;  Houck,  (Tex.  Civ. 
A.)  27  SW  692. 

Severability  of  contract  see  infra 
§  470. 

80.  U.  S. — Davis  v.  Booth,  131 
Fed.  31.  65  CCA  269  [mod  127  Fed. 
875,  and  certiorari  den  195  U.  S.  636, 
25  SCt  793,  49  L.  ed.  355];  National 
Enameling,  etc.,  Co.  v.  Haberman, 
120  Fed.  415;  Hitchcock  v.  Anthony, 
83  Fed.  779,  28  CCA  80. 

Ala. — Robbins  v.  Webb.  68  Ala.  393. 

Ark. — Edgar  Lumber  Co.  v.  Cornie 
Stave  Co.,  95  Ark.  449,  130  SW 
452. 

Cal. — Santa  Clara  Valley  Mill,  etc., 
Co.  v.  Hayes,  76  Cal.  387,  18  P  391, 
9  AmSR  211;  Callahan  v.  Donnolly, 
45  Cal.  152,  13  AmR  172. 

Colo. — Barrows  v.  McMurtry  Mfg. 
Co..  54  Colo.  432,  131  P  430. 

Conn— Styles  v.  Lyon,  87  Conn.  23, 
86  A  564. 

111. — More  v.  Bennett,  140  111.  69, 
29  NE  888,  33  AmSR  216,  15  LRA 
361;  Linn  v.  Sigsbee,  67  111.  75. 

Ind. — Consumers'  Oil  Co.  v.  Nun- 
nemaker,  142  Ind.  560,  41  NE  1048,  51 
AmSR  193;  Wiley  v.  Baumgardner, 
97  Ind.  66.  49  AmR  427. 

Iowa. — Swigert  v.  Tilden.  121  Iowa 
650,  97  NW  82,  100  AmSR  374,  63 
LRA  608. 

Ky. — Linneman  v.  Allison,  142  Ky. 
309,  134  SW  134. 

Minn.. — Espenson  v.  Koepke,  93 
Minn.  278,  101  NW  168;  Kronschnabel- 
Smith  Co.  v.  Kronschnabel,  87  Minn. 
230,  91  NW  892;  National  Ben.  Co.  v. 
Union  Hospital  Co.,  45  Minn.  272,  47 
NW  806.  11  LRA  437. 

Mo. — Mallinckrodt  Chemical  Works 
v.  Nemnich,  83  Mo.  A.  6  [aff  169  Mo. 
388,  69  SW  355]. 

Nebr. — Roberts  v.  Lemont,  73  Nebr. 
365,  102  NW  770;  Wittenberg  v. 
Mollyneaux,  60  Nebr.  583,  83  NW 
842;  Herpolsheimer  v.  Funke,  1  Nebr. 
(Unoff.)  304,  95  NW  687. 

N.  H. — Bancroft  v.  Union  Emboss- 
ing Co.,  72  N.  H.  402,  57  A  97,  64 
LRA  298. 

N.  J. — Taylor  Iron,  etc.,.  Co.  v. 
Nichols.  73  N.  J.  Eq.  684,  69  A  186, 
133  AmSR  753,  24  LRANS  933;  Mar- 
vel v.  Jonah,  81  N.  J.  Eq.  369,  86  A 
968  [rev  on  other  grounds  83  N.  J. 
Eq.  295,  90  A  1004,  LRA1915B  206, 
AnnCasl916C  185];  Artistic  Porce- 
lain Co.  v.  Boch,  76  N.  J.  Eq.  533,  74 
A  680;  Trenton  Potteries  Co.  v.  Oli- 
phant,  56  N.  J.  Eq.  680,  39  A  923 
[mod  on  other  grounds  58  N.  J.  Eq. 
507,  43  A  723,  78  AmSR  612,  46  LRA 
255];  Althen  v.  Vreeland,  (Ch.)  36  A 
479;  Sternberg  v.  O'Brien,  48  N.  J. 
Eq.  370,  22  A  348;  Mandeville  v.  Har- 
man,  42  N.  J.  Eq.  185,  7  A  37;  Brewer 
v.  Marshall,  19  N.  J.  Eq.  537,  97  AmD 
679. 

N.  Y. — Williams  v.  Montgomery, 
148  N.  Y.  519,  43  NE  57;  Leslie  .v. 
Lorillard.  110  N.  Y.  519,  18  NE  363, 
1  LRA  456;  Diamond  Match  Co.  v. 
Roeber,  106  N.  Y.  473,  13  NE  419,  60 
AmR  464;  Dunlop  v.  Gregory.  10  N. 
Y.  241,  61  AmD  746;  Oppenheimer  v. 
Hirsch,  5  App.  Div.  232,  3$  NYS  311; 
Matthews  v.  Associated  Press,  61 
Hun  199.  15  NYS  887  [aff  136  N.  Y. 
333,  32  NE  9S1,  32  AmSR  741];  Wel- 
ler  v.  Hersee,  10  Hun  431  [aff  74 
N.  Y.  609];  Mackinnon  Pen  Co.  v. 
Fountain  Ink  Co.,  48  N.  Y.  Super. 
442   [app  dism  93  N.  Y.   658  mem]; 
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Dethlefs  v.  Tamsen,  7  Daly  357. 

Oh. — Paragon  Oil  Co.  v.  Hall,  7 
Oh.  Cir.  Ct.  240,  4  Oh.  Cir.  Dec.  576; 
Lufkin  Rule  Co.  v.  Fringell,  4  OhS 
&CP  209,  3  OhNP  131. 

Pa. — Harbison-Walker  Refractories 
Co.  v.  Stanton,  227  Pa.  55,  75  A  9«8: 
Smith's  App.,  113  Pa.  579,  6  A  251; 
Erie  County  Milk  Assoc.  v.  Ripley, 
18  Pa.  Super.  28. 

R.  I. — Tillinghast  v.  Boothby,  20 
R.  I.  59,  37  A  344;  Oakdale  Mfg.  Co. 
v.  Garst.  18  R.  I.  484,  28  A  973,  49 
AmSR  784.  23  LRA  639. 

S.  C. — Walter  A.  Wood  Mowing 
etc.,  Co.  v.  Greenwood  Hardware  Qo., 
75  S.  C.  378,  55  SE  973.  9  LRANS 
501,  9  AnnCas  902. 

Wis. — Richards  v.  American  »esk, 
etc.,  Co.,  87  Wis.  503,  58  NW  787; 
Berlin  Mach.  Works  v.  Perry,  71 
Wis.  495,  38  NW  82,  5  AmSR  236; 
Kellogg  v.  Larkin,  3  Pinn.  123,  3 
Chandl.  133,  56  AmD  164. 

Eng. — Nordenfelt  v.  Maxim  Nor- 
denfelt  Guns,  etc.,  Co.,  [1894]  A.  C. 
535,  6  ERC  413;  Collins  v.  Locke,  4 
App.  Cas.  674;  Haynes  v.  Daman, 
[1899]  2  Ch.  13;  Rogers  v.  Mad- 
docks,  [1892]  3  Ch.  346;  Davies  v. 
Davies,  36  Ch.  D.  359-  Baines  v. 
Geary,  35  Ch.  D.  154;  Rousillon  v. 
Rousillon,  14  Ch.  D.  351;  Leather 
Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq. 
345;  Hitchcock  v.  Coker,  6  A.  &  E. 
438,  33  ECL  241.  112  Reprint  167; 
Whittaker  v.  Howe,  3  Beav.  383,  43 
EngCh  383,  49  Reprint  150;  Hsrner 
v.  Graves,  1  Bing.  735,  20  ECL  326, 
131  Reprint  284;  Nicoll  v.  Beere,  53 
L.  T.  Rep.  N.  S.  659;  Dottridge  v. 
Crook,  23  T.  L.  R.  644.  But  see 
Badische  Anilin,  etc.,  Fabrik  v. 
Schott,  [1892]  3  Ch.  447. 

[a]  Illustration. — The  reasonable- 
ness of  an  agreement  by  a  phy- 
sician's assistant  not  to  engage  in  the 
practice  of  medicine  in  competition 
with  the  physician  on  the  termina- 
tion of  the  employment  depends  on 
the  question  whether  it  affords  only 
a  fair  protection  to  the  interests  of 
the  physician  in  whose  favor  it  is 
made.  Styles  v.  Lyon,  87  Conn.  23, 
86  A  564. 

[b]  A  period  coincident  with,  the 
corporate  existence  of  the  purchaser 
is  not  unreasonable.  Trenton  Pot- 
teries Co.  v.  Oliphant,  58  N.  J.  Eq. 
507,  43  A  723,  78  AmSR  612.  46  LRA 
255  [mod  56  N.  J.  Eq.  680,  39  A 
923]. 

81.  Fleckenstein  Bros.  Co.  v. 
Fleckenstein,  76  N.  J.  L.  613,  71  A 
265,  24  LRANS  913;  Trenton  Pot- 
teries Co.  v.  Oliphant,  5S  N.  J.  Eq. 
507,  43  A  723.  78  AmSR  612,  46  LRA 
255;  Parkers  Dye  Works,  Ltd.  v. 
Smith,  32  Ont.  L.  169,  18  DomLR 
631,  7  OntWN  65.  See  Mallinckrodt 
Chemical  Works  v.  Nemnich,  83  Mo. 
A.  6  [aff  169  Mo.  388,  69  SW  355] 
(holding  that  an  agreement  in  re- 
straint of  trade  cannot  be  upheld 
where  the  territory  covered  bv  the 
contract  is  all  the  states  and  all  the 
territories  of  the  United  States,  and 
it  is  not  shown  that  plaintiff's  trade 
is  coextensive). 

82.  Bossert  v.  S.  Jarvis  Adams 
Co.,  135  Fed.  1015,  70  CCA  23;  Knapp 
v.  S.  Jarvis  Adams  Co.,  135  Fed.  1008, 
70  CCA  536. 

83.  Prame  v.  Ferrell,  166  Fed. 
702,  92  CCA  374  [certiorari  den  215 
U.  S.  605  mem,  30  SCt  406  mem.  54 
L.  ed.  345  mem];  National  Enamel- 
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extent  of  holding  that  a  general  restraint  of  trade 
may  be  sustained  where  it  is  no  more  than  is  neces- 
sary to  the  protection  of  the  interest  involved.8* 
Upon  these  general  principles  the  courts  have  de- 


termined the  validity  of  contracts  of  widely  varied 
provisions88  restricting  the  right  to  engage  in  par- 
ticular businesses80  or  professions,87  or  to  manufac- 
ture particular  articles  or  commodities.88 


ing,  etc.,  Co.  v.  Haberman,  120  Fed. 
415. 

[a]  Development  of  doctrine  In 
New  York. —  (1)  Where  defendant 
sold  his  match  manufacturing  busi- 
ness with  the  good  will  to  a  corpora- 
tion then  engaged  in  the  same  busi- 
ness, and  covenanted  with  the  pur- 
chaser and  its  assigns  not  to  engage 
within  ninety-nine  years  in  the  like 
business,  except  for  the  purchaser, 
in  any  of  the  United  States  or  ter- 
ritories except  Nevada  and  Montana, 
the  covenant  was  held  valid.  Dia- 
mond Match  Co.  v.  Roeber,  106  N.  T. 
476,  13  NE  419,  60  AmR  464.  See 
National  "Wall  Paper  Co.  v.  Hobbs, 
90  Hun  288.  35  NTS  932  (where  the 
agreement  was  saved  by  the  excep- 
tion of  the  state  of  Washington  from 
all  the  states  and  territories  of  the 
United  States).  (2)  The  effect  of 
the  reasoning  of  Diamond  Match  Co. 
v.  Roeber,  supra,  was  summed  up  in 
a  later  case  as  follows:  "Under  the 
authority  of  that  case,  It  may  be 
said  that  no  contracts  are  void  aa 
being  in  general  restraint  of  trade, 
where  they  operate  simply  to  pre- 
vent a  party  from  engaging  or  com- 
peting iii  the  same  business."  Leslie 
v.  Loriliard,  110  N.  T.  519,  634,  18 
NE  363,  1  LRA  456.  (3)  A  covenant 
embracing  the  entire  United  States 
has  been  sustained  in  later  cases. 
U.  S.  Cordage  Co.  v.  William  Wall's 
Son's  Rope  Co.,  90  Hun  429,  434.  35 
NYS  978  (where  an  agreement  that 
a  firm  or  company  would  not  engage 
in  the  manufacture  or  sale  of  cord- 
age within  the  limits  of  the  United 
States  except  as  an  employee  of  the 
National  Cordage  Company  was  held 
to  be  valid,  the  court  saying:  "Since 
Diamond  Match  Co.  v.  Roeber,  106 
N.  Y.  473,  13  NE  419,  60  AmR 
464  it  has  been  the  law  of  the 
State  that  a  covenant  not  to  en- 
gage in  business  made  by  a  vendor, 
in  connection  with  a  sale  of  his  busi- 
ness and  good  will,  is  valid  and 
enforcible") ;  Watertown  Thermome- 
ter Co.  v.  Pool,  51  Hun  157,  163,  4 
NYS  861  (where  the  court  said: 
"The  cases  cited  seem  to  sustain  the 
doctrine  that  a  restriction  which  is 
no  greater  than  the  interest  of  the 
vendee  requires,  and  by  giving  which 
the  vendor  has  obtained  an  increased 
price  for  what  he  sold,  is  valid, 
though  it  extended  through  the 
whole  kingdom  or  country"). 

84.  Diamond  Match  Co.  v.  Roeber, 
106  N.  Y.  473,  13  NE  419,  60  AmR  464. 

85.  See  cases  infra  notes  86-88. 

86.  See  cases  infra  this  note, 
[a]    Contracts  held  reasonable  as 

to:  (1)  General  merchandise.  Berg- 
huis  v.  Schultz,  119  Minn.  87,  137 
NW  201;  Wooten  v.  Harris,  153  N.  C. 
43.  68  SE  898.  (2)  Butcher.  Per- 
kins v.  Clay,  54  N.  H.  518.  (3) 
Baker.  Boutelle  V.  Smith,  116  Mass. 
Ill;  Rannie  v.  Irvine,  7  M.  &  G.  969, 
49  ECL  969,  135  Reprint  393.  (4) 
Drugs.  Kradwell  v.  Thiesen,  131 
Wis.  97,  111  NW  233.  (5)  Milk. 
Stride  v.  Martin,  77  L.  T.  Rep.  N.  S. 
600.  (6)  Fisheries.  Fisheries  Co.  v. 
Lennen,  130  Fed.  533,  65  CCA  79 
[aff  116  Fed.  217].  (7)  Fish.  More- 
head  Sea  Food  Co.  v.  Way,  169  N.  C. 
679,  86  SE  603.  (8)  Coal  and  fish. 
Hitchcock  v.  Anthony,  S3  Fed.  779, 
28  CCA  80.  (9)  Public  house  keeper. 
Cattermoul  v.  Jared,  53  Sol.  J.  244. 
(10)  Liquor.  Walker  v.  Lawrence, 
177  Fed.  363,  101  CPA  417.  (11)  To- 
bacco. Ewins  v.  Johnson,  34  HowPr 
(N.  Y.)  202.  (12)  Turpentine.  Har- 
ris v.  Theus,  149  Ala.  133,  43  S  131, 
123  AmSR  17,  10  LRANS  204.  (13) 
Molding  sand.  Wood  v.  Whitehead 
Bros.  Co..  165  N.  T.  545,  59  NE  357. 
(14)  Importation  of  meat.  Nevanas 
v.  Walker,  [1914]  -1  Ch.  413.  (15) 
Banking.  Hoagland  v.  Segur,  38  N. 
J.  L.  230;  Whitfield  v.  Levy,  35  N.  J. 


L.  149.  (16)  Insurance.  Bloom  v. 
Homo  Ins.  Agency,  91  Ark.  367,  121 
SW  293  (holding  that  Insurance  ex- 
pirations are  of  value  and  subject 
to  sale,  so  that  the  seller  may  pro- 
tect the  purchaser  by  agreeing  to 
refrain  from  engaging  In  the  busi- 
ness within  a  certain  county  for  five 
years).  (17)  Newspaper  and  maga- 
zine publishing.  Andrews  v.  Kings- 
bury, 212  111.  97,  72  NE  11  [aff  112 
111.  A.  618];  Noah  v.  Webb,  1  Edw, 
(N.  Y.J  604;  Age  Pub.  Co.  v.  Times 
Pub.  Co.,  21  Oh.  Cir.  Ct.  N.  S.  24; 
Welstead  v.  Hadley,  21  T.  L.  R.  165; 
Airasworth  v.  Bentley,  14  Wkly.  Rep. 
630.  And  see  Cowan  v.  Fairbrother, 
118  N.  C.  406,  24  SE  212,  64  AmSR 
733,  32  LRA  829  (where  a  husband 
and  his  wife  sold  a  newspaper  owned 
by  them  In  a  certain  county,  and 
agreed  that  the  husband  would  not 
edit,  print,  or  conduct  a  newspaper, 
nor  be  in  anywise  connected  with 
one  printed  anywhere  In  the  state, 
and  that  for  a  like  period  the  wife 
should  not  edit,  print,  or  conduct  a 
newspaper  or  magazine,  nor  be  In 
anywise  connected  with  one  any- 
where in  the  said  county  without 
the  consent  of  the  purchaser  or  his 
assignees).  (18)  Gasfltters.  Clark- 
son  v.  Edge,  33  Beav.  227,  65  Re- 
print 354.  (19)  Dyer  and  scourer. 
Guerand  v.  Dandelet,  32  Md.  561,  3 
AmR  164.  (20)  Elevator.  Bottom- 
ley  v.  Brown,  188  Mich.  134,  154  NW 
37.  (21)  Gin  and  mill.  Malakoff  Gin 
Co.  v.  Riddlesperger,  (Tex.)  192  SW 
530.  (22)  House  moving.  Fox  v. 
Barbee,  94  Kan.  212,  146  P  364.  (23) 
Livery-stable  keeper.  King  v.  Foun- 
tain, 126"N.  C.  196,  35  SE  427;  Cot- 
tington  v.  Swan,  128  Wis.  321,  107 
NW  336.  (24)  Garage  keeper.  Kelly 
v.  McLaughlin,  20  Man.  789,  19  West 
LR  633.  (25)  Undertaker.  Linne- 
ma'n  v.  Allison,  142  Ky.  309,  134  SW 
134.  (26)  Ferry.  Westfall  v.  Mapes, 
3  Grant  (Pa.)  198.  (27)"  Carriage  of 
goods  and  passengers.  Davis  v.  Bar- 
ney, 2  Gill  &  J.  (Md.)  382  (sustain- 
ing a  covenant  not  to  be  concerned 
in  the  stage  business  on  the  Wash- 
ington and  Baltimore  road);  Palmer 
v.  Stebbins,  3  Pick.  (Mass.)  188,  15 
AmD  204  (sustaining  a  condition  in 
a  bond  that  the  obligor  should  cease 
to  have  any  concern  in  the  business 
of  boating  on  the  Connecticut  river, 
should  give  the  obligees  all  the 
freighting  of  his  goods  at  customary 
price,  etc.,  and  should  not  directly 
nor  indirectly  aid,  countenance,  or 
promote  any  other  boatman):  Hol- 
liston  v.  Ernston,  124  Minn.  49.  144 
NW  415  (bus  and  baggage  business 
in  a  particular  city);  Dunlop  v. 
Gregory,  10  N.  Y.  241,  61  AmD  746 
(sustaining  covenant  by  the  pur- 
chaser of  a  steamboat  that  it  should 
never  be  run  on  the  upper  Hudson 
river);  Merriman  v.  Cover,  104  Va. 
428,  51  SE  817  (holding  a  stipulation 
in  a  contract  between  a  firm  procur- 
ing a  right  of  way  for  a  railroad  and 
the  owner  that  no  chestnut  oak  bark 
shall  be  shipped  over  their  road,  ex- 
cept to  the  owner,  unless  he  refuses 
to  take  it  at  the  market  price,  not 
void  on  its  face). 

[b]  Contracts  held  unreasonable 
as  to:  (1)  Dealing  in  oil.  Con- 
sumers' Oil  Co.  v.  Nunnemaker,  142 
Ind.  560,  41  NE  1048.  51  AmSR  193. 
(2)  Perfumery.  Price  v.  Green.  16 
M.  &  W.  346,  153  Reprint  1222,  6 
ERC  406.  (3)  Coal.  Ward  v.  Byrne. 
5  M.  &  W.  548.  151  Reprint  232.  (4) 
Carriage  of  goods  and  passengers. 
Oregon  Steam  Nav.  Co.  v.  Hale,  1 
Wash.  T.  283,  34  AmR  803  (holding 
bad  a  covenant  bv  a  corporation  of 
one  state  with  a  citizen  of  another 
not  to  run  a  steamboat  nor  to  allow 
its  machinery  to  be  used  on  any 
other  boat  in  any  of  the  waters  of 
certain  states). 


87.  See  cases  infra  this  note. 

[a]  Contracts  held  reasonable  u 
to:  (1)  Attorney.  Whittaker  v. 
Howe,  3  Beav.  383,  43  EngCh  383,  49 
Reprint  150.  (2)  Physician.  Oilman 
v.  Dwight,  13  Gray  (Mass.)  356,  357. 
74  AmD  634  (sustaining  an  agree- 
ment by  a  physician  transferring  his 
practice  and  good  will  to  another 
physician  for  a  price,  and  guaran- 
teeing that  "no  other  physician,  for 
the  space  of  four  years  will  estab- 
lish himself  In  this  place  as  a  com- 
petitor, unless  the  increased  popula- 
tion [of  the  place]  should  warrant  it. 
or  unless  said  Gilman  shall  commit 
some  act  which  shall  forfeit  to  hir., 
the  confidence  of  the  community;" 
and  that  if  any  such  competitor  did 
so  establish  himself,  the  former 
would  repay  the  sum  paid);  Bal- 
lachullsh  Slate  Quarries  Co.  v. 
Grant,  6  F.  (Ct.  Sess.)  1105. 

[b]  Contractu  held  unreasonable 
as  to:  (1)  Medicine  and  surgery. 
Rakestraw  v.  Lanier,  104  Ga.  188,  30 
SE  735,  69  AmSR  154  (holding  void 
an  agreement  for  the  formation  of 
a  medical  partnership  to  continue 
for  twelve  months,  but  which  might 
be  dissolved  by  either  of  its  two 
members  on  thirty  days'  notice  to 
the  other,  whereby  one  of  them  stip- 
ulated that,  in  consideration  of  the 
advantages  and  benefits  that  would 
flow  to  him  by  reason  of  the  forma- 
tion of  such  partaership,  he  agreed 
that  in  the  event  said  firm  should 
at  any  time  thereafter  be  dissolved 
he  would  not  locate  or  engage  in  the 
practice  of  medicine,  surgery,  or 
obstetries  at  a  town  named,  or  at 
any  place  within  a  fifteen-mile  radius 
of  a  specified  drug  store  therein, 
unless  he  should  first  obtain  the 
written  consent  of  the  other  party 
to  the  contract).  (2)  Dentist.  Tarr 
v.  Stearman,  264  111.  116,  105  NE 
957;  Horner  v.  Graves,  7  Bing.  735 
20  ECL  326,  131  Reprint  284.  (3) 
Pathologist  and  microscopist.  Eastes 
v.  Russ,  [1914]  1  Ch.  468.    (4)  News- 

reporting.    Leng  v.  Andrews. 
[1909]  1  Ch.  763. 

88.  See  cases  infra  this  note, 
[a]    Contracts  held  reasonable  as 

to:  (1)  Washing  machines.  Dolph  v. 
Troy  Laundry  Mach.  Co.,  28  Fed. 
553.  (2)  Soap.  Warren  v.  Jones,  51 
Me.  146;  Ross  v.  Sadgbeer,  21  Wend. 
(N.  Y.)  166.  (3)  Electrical  appli- 
ances. Anchor  Electric  Co.  v. 
Hawkes,  171  Mass.  101,  50  NE  509,  6S 
AmSR  403.  41  LRA  189  (sustaining 
an  agreement  by  officers  of  three 
separate  corporations  engaged  in 
manufacturing  and  dealing  in  elec- 
tric goods,  who  became  officers  of  a 
new  corporation  which  purchased 
the  interest  and  good  will  of  the 
others,  not  to  engage  in  a  like  busi- 
ness or  compete  in  any  manner  for  a 
period  of  five  years,  unless  on  with- 
drawing from  such  corporation  be- 
cause put  at  a  disadvantage  in  ref- 
erence to  salary).  (4)  Machinery. 
Excelsior  Quilting  Co.  v.  Creter,  3  6 
Misc.  698,  74  NYS  361.  (5)  Jackets 
and  aprons.  Angelica  Jacket  Co.  v. 
Angelica,  121  Mo.  A.  226,  98  SW  805. 

(6)  Concrete  products.  Washington 
Charcrete  Co.  v.  Campbell,  72  Wash. 
566,    131   P   208,   AnnCasl914D  630. 

(7)  Glass.  Barrows  v.  McMurtry 
Mfg.   Co.,    54   Colo.   432,   131   P  430. 

(8)  Glassware.  Jeannette  First  Nat. 
Bank  v.  Missouri  Glass  Co.,  169  Mo. 
A.  374,  152  SW  378.  (9)  Porcelain 
door  knobs.  Artistic  Porcelain  Co.  v. 
Boch,  76  N.  J.  Eq.  633,  74  A  680. 
(10)  Embossing  machines.  Bancroft 
v.  Union  Embossing  Co.,  72  N.  H. 
402,  57  A  97,  64  LRA  298.  (11) 
Brick.  Robinson  v.  Suburban  Brick 
Co.,  127  Fed.  804,  £2  CCA  484.  (12) 
Custom-made  shirts.  Swigert  v. 
Tilden,  121  Iowa  650,  97  NW  82.  100 
AmSR  374,  63  LRA  608.    (13)  Brake 


For  later  cas*a,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  420-421] 


CONTRACTS 


[13  C.  J.]  477 


[§  420]  cc.  Restraining  Contract  Must  Be  Ancil- 
lary. The  covenant  or  contract  by  which  the  re- 
straint is  imposed  must  be  incidental  to  and  in  sup- 
port of  another  contract  or  a  sale  by  which  the 
covenantee  acquires  some  interest  in  the  business 
needing  protection.89  Contracts  which  have  for 
their  object  merely  the  removal  of  a  rival  and 
competitor  in  a  business  are  unlawful  under  all  cir- 
cumstances.*0 It  is  not  necessary  that  the  contract 
accompany  the  sale  of  the  tangible  plant  of  a  busi- 
ness.91 For  example,  if  the  business  is  one  which 
is  carried -on  without  any  business  plant,  an  agree- 


ment not  to  engage  in  such  business  in  connection 
with  the  transfer  of  its  good  will  and  patronage  is 
valid.93 

[$  421]  dd.  Motive  of  Parties.  In  determining 
whether  a  particular  contract  is  invalid,  as  in  re- 
straint of  trade,  it  would  seem  that  the  motive  of 
the  parties  is  immaterial,  in  case  the  restraint  im- 
posed by  the  contract  is  no  more  than  is  reasonably 
necessary  for  the  protection  of  the  interest  trans- 
ferred,93 and  that  the  contract  is  not  vitiated  by 
the  fact  that  it  may  become  the  basis  of  a  subse- 
quent illegal  restraint.94  In  case,  however,  the  ques- 


beams.  American  Brake  Beam  Co. 
v.  Pungs,  141  Fed.  923,  73  CCA  157. 
(14)  Paper.  American  Strawboard 
Co.  v.  Haldeman  Paper  Co.,  83  Fed. 
619,  27  CCA  634.  (15)  Farm  ma- 
chinery. Hall  Mfg.  Co.  v.  "Western 
Steel,  etc..  Works,  227  Fed.  588,  142 
CCA  220,  LRA1916C  620.  (16)  Print- 
er's rollers.  Bingham  v.  Maigne.  52 
N.  T.  Super.  90. 

[b]  Contracts  held  unreasonable 
as  to:  (1)  Yeast  powder.  Callahan 
v.  Donnolly,  45  Cal.  152,  13  AmR 
172.  (2)  Palm  leaf  beds.  Lowrence 
y.  Kidder,  10  Barb.  (N.  T.)  641 
(holding  void  an  agreement  by  the 
vendors  of  a  manufacturing  busi- 
ness that  they  would  desist  from  and 
discontinue  the  manufacturing,  trad- 
ing, selling,  or  in  any  manner  or 
form  interfering  in  or  with  the 
manufacture  of  palm  leaf  beds  or 
mattresses  or  In  the  materials  out 
of  which  such  beds  are  made,  di- 
rectly or  indirectly,  in  all  the  ter- 
ritory of  the  state  of  New  York  west 
of  the  city  of  Albany,  and  that  they 
would  not  sell  beds  or  twist  for 
beds  to  the  agent  or  agents  of  the 
plaintiffs  in  the  city  of  Columbus, 
Ohio). 

89.  U.  S. — Bossert  v.  S.  Jarvis 
Adams  Co.,  135  Fed.  1015,  70  CCA 
23;  Knapp  v.  S.  Jarvis  Adams  Co., 
135  Fed.  1008,  70  CCA  536;  S.  Jarvis 
Adams  Co.  v.  Knanp,  121  Fed.  34,  58 
CCA  1;  National  Enameling-,  etc.,  Co. 
v.  Haberman,  120  Fed.  415;  U.  S.  v. 
Addyston  Pipe,  etc..  Co.,  85  Fed.  271, 
29  CCA  141,  46  LRA  122  [mod  on 
other  grounds  175  U.  S.  211,  20  SCt 
96,  44  L.  ed.  136];  Fox  Solid  Pressed 
Steel  Co.  v.  Schoen,  77  Fed.  29  [aff 
on  other  grounds  84  Fed.  544.  28 
CCA  492]. 

Ala. — Pearson  v.  Duncan,  73  S  406; 
Tuscaloosa  Ice  Mfg.  Co.  v.  "Williams, 
127  Ala.  110,  28  S  669,  85  AmSR  125. 
50  LRA  175. 

Fla. — Stewart  v.  Stearns,  etc.. 
Lumber  Co.,  56  Fla,  570,  48  S  19,  24 
LRANS  649. 

Ind. — Wiley  v.  Baumgardner,  97 
Ind.  66,  49  AmR  427. 

Iowa. — Chapin  v.  Brown,  83  Iowa 
156,  48  NW  1074,  32  AmSR  297,  12 
LRA  428. 

Ky. — Barrone  v.  Moseley,  144  Ky. 
698,  139  SW  869. 

Mich. — Bottomley  v.  Brown,  188 
Mich.  134,  154  NW  37;  Clark  v.  Need- 
ham.  125  Mich.  84,  83  NW  1027,  84 
AmSR  559,  51  LRA  785;  Watrous  v. 
Allen,  57  Mich.  362,  24  NW  104,  58 
AmR  363. 

N.  M.— Gross  v.  Bibo.  19  N.  M.  495, 
145  P  480. 

N.  Y. — Wood  v.  Whitehead  Bros. 
Co.,  165  N.  Y.  545,  59  NE  357;  Ru 
Ton  v.  Everritt,  35  App.  Div.  412, 
54  NYS  896;  Brett  v.  Ebel,  29  App. 
Div.  256,  51  NYS  573;  Oppenheimer 
v.  Hirsch,  5  App.  Div.  232.  38  NYS 
311;  Chappel  v.  Brockway,  21  Wend. 
157. 

N.  D. — Mapes  v.  Metcalf,  10  N.  D. 
601,  88  NW  713. 

Oh. — Lufkin  Rule  Co.  v.  Fringeli, 
67  Oh.  St.  596,  49  NE  1030,  63  AmSR 
736,  41  LRA  185;  Lange  v.  Werk,  2 
Oh.  St.  519;  Paragon  Oil  Co.  v.  Hall, 

7  Oh.  Cir.  Ct.  240,  .4  Oh.  Cir.  Dec. 
576;  Field  Cordage  Co.  v.  National 
Cordage  Co.,  6  Oh.  Cir.  Ct.  615,  3 
Oh.  Cir.  Dec.  613;  Block  v.  Standard 
Distilling,  etc.,  Co.,  11  OhS&CP  145, 

8  OhNP  313. 

Or. — Seeck  v.  Jakel,  71  Or.  35,  141 


P  211,  LRA1915A  679. 

Pa. — Gompers  v.  Rochester..  56  Pa. 
194. 

Wash. — Fisher  Flouring  Mills  Co. 
v.  Swanson,  76  Wash.  649,  137  P  144, 
51  LRANS  522. 

W.  Va. — Pocahontas  Coke  Co.  v. 
Powhatan  Coal,  etc..  Co.,  60  W.  Va. 
508,  56  SB  264,  116  AmSR  901,  10 
LRANS  268,  9  AnnCas  667. 

Wis. — Palmer  v.  Toms,  96  Wis. 
367,  71  NW  654. 

"It  is  a  general  rule,  however,  that 
all  contracts  of  this  character  must 
be  incident  to  and  in  support  of 
another  contract  or  sale  in  which 
the  covenantor  has  an  interest  which 
is  in  need  of  protection."  Nickell  v. 
Johnson,  162  Ky.  520,  524,  172  SW 
938. 

[a]  Reason,  for  rule. — In  TJ.  S.  v. 

Addyston  Pipe,  etc.,  Co.,  85  Fed.  271, 
282,  29  CCA  141,  46  LRA  122  [mod 
on  other  grounds  175  U.  S.  211,  20 
SCt  96,  44  L.  ed.  136],  Taft.  J.,  after 
quoting  Chief  Justice  Tindall's  lan- 
guage, in  which  he  lays  down  the 
rule  that  a  reasonable  restraint  of 
trade  is  to  be  determined  by  con- 
sidering whether  the  restraint  is 
such  a  one  as  to  afford  a  fair  pro- 
tection to  the  interests  of  the  party 
in  favor  of  whom  it  is  given 
(Horner  v.  Graves,  7  Bing.  735,  20 
ECL  326,  131  Reprint  284)  says: 
"This  very  statement  of  the  rule  im- 
plies that  the  contract  must  be  one 
in  which  there  is  a  main  purpose, 
to  which  the  covenant  in  restraint  of 
trade  is  merely  ancillary.  The  cove- 
nant is  inserted  only  to  protect  one 
of  the  parties  from  the  injury  which, 
in  the  execution  of  the  contract  or 
enjoyment  of  its  fruits,  he  may 
suffer  from  the  unrestrained  com- 
petition of  the  other.  The  main 
purpose  of  the  contract  suggests 
the  measure  of  protection  needed, 
and  furnishes  a  sufficiently  uniform 
standard  by  which  the  validity  of 
such  restraints  may  be  judicially 
determined.  In  such  a  case,  if  the 
restraint  exceeds  the  necessity  pre- 
sented by  the  main  purpose  of  the 
contract,  it  is  void  for  two  reasons: 
First,  because  it  oppresses  the  cove- 
nantor, without  any  corresponding 
benefit  to  the  covenantee;  and,  sec- 
ond, because  it  tends  to  a  monopoly. 
But  where  the  sole  object  of  both 
parties  in  making  the  contract  as 
expressed  therein  is  merely  to  re- 
strain competition,  and  enhance  or 
maintain  prices,  it  would  seem  that 
there  was  nothing  to  justify  or  ex- 
cuse the  restraint,  that  it  would 
necessarily  have  a  tendency  to  mo- 
nopoly, and  therefore  would  be  void. 
In  such  a  case  there  is  no  measure 
of  what  is  necessary  to  the  protec- 
tion of  either  party,  except  the 
vague  and.  varying  opinion  of  judges 
as  to  how  much,  on  principles  of 
political  economy,  men  ought  to  be 
allowed  to  restrain  competition. 
There  is  in  such  contracts  no  main 
lawful  purpose,  to  subserve  which 
partial  restraint  is  permitted,  and 
by  which  its  reasonableness  is  meas- 
ured, but  the  sole  object  is  to  re- 
strain trade  in  order  to  avoid  the 
competition  which  it  has  always 
been  the  policy  of  the  common  law 
to  foster." 

[b]  Illustrations. — (1)  Plaintiff 
sold  to  defendant  certain  laundry 
machinery  which  plaintiff  had  used 
in  his  business,  in  consideration  of 
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one  thousand  six  hundred  dollars, 
and  the  contract  further  provided 
that  plaintiff  had  abandoned  the 
shirt,  collar,  and  cuff  laundry  busi- 
ness, and  confined  its  business  to 
doing  family  laundry  and  special 
work  in  shirts,  collars,  and  cuffs 
from  hotels,  and  that  such  stipula- 
tions should  bind  plaintiffs,  so  far 
as  the  city  or  territory  adjacent 
thereto  was  concerned.  It  was  held 
that  the  agreement  to  abandon  the 
shirt  and  collar  business  in  the  city 
was  merely  ancillary  to  the  contract 
for  the  sale  of- the  laundry  machin- 
ery, within  the  rule  requiring  a  con- 
tract imposing  a  partial  restraint  of 
trade  to  be  incidental  to  another 
contract.  Barrone  v.  Moseley,  144 
Ky.  698.  139  SW  869.  (2)  A  contract 
between  manufacturers,  whereby, 
without  any  sale  of  the  business  of 
one  to  the  other,  one  party  was  pro- 
hibited from  manufacturing  of 
pressed  metal  any  parts  of  a  dia- 
mond car  truck  frame  is  an  un- 
reasonable restraint  of  trade;  Fox 
Solid  Pressed  Steel  Co.  v.  Schoen,  77 
Fed.  29  [aff  84  Fed.  544,  28  CCA  492]. 

90.  See  infra  §  423. 

91.  Wood  v.  Whitehead  Bros.  Co.. 
165  N.  Y.  545,  59  NE  357. 

[a]  "What  constitutes  sale  of  busi- 
ness.— Where  plaintiff  owned  a  lot 
on  which  he  intended  to  conduct  a 
lumber  business,  had  contracted  to 
pay  for  a  stock  of  lumber  and  paid 
the  freight  on  the  shipment,  and  had 
actually  placed  a  small  part  of  the 
lumber  on-  his  lot,  his  contract  to 
sell  the  lumber  purchased  and  not  to 
engage  in  the  lumber  business  in 
the  town  for  two  years  was  not  a 
sale  of  merely  a  right  to  engage  in 
the  business,  but  valid  under  the 
rule  permitting  one  to  sell  his  busi- 
ness and  agree  not  to  engage  therein 
for  at  least  a  limited  period.  Sauser 
v£2 Kearney,  147  Iowa  335,  126  NW 

92.  Wood  v.  Whitehead  Bros.  Co. 
165  N.  Y.  545,  59  NE  357. 

93.  Camors-McConnell  Co.  v.  Mc- 
Connell,  140  Fed.  412  [aff  140  Fed 
987  mem,  72  CCA  681  mem];  Knapp 
v.  S.  Jarvis  Adams  Co.,  135  Fed 
1008,  70  CCA  536;  Trenton  Potteries 
Co.  v.  Oliphant,  58  N.  J.  Eq.  507,  43 
A  723,  78  AmSR  612,  46  LRA  255 
[mod  56  N.  J.  Eq.  680,  39  A  923]; 
Diamond  Match  Co.-  v.  Roeber,  106 
N.  Y.  473,  13  NE  419,  60  AmR  464. 

94.  Camors-McConnell  Co.  v.  Mc- 
Connell,  140  Fed.  421  [aff  140  Fed. 
987  mem,  72  CCA  681  mem].  See 
Georgia  Granite  R.  Co.  v.  Miller,  144 
Ga.  665,  87  SE  897  (holding  a  con- 
tract under  which  stock  in  a  rail- 
road company  was  transferred  to  a 
trustee  to  whom  a  mortgage  given 
to  secure  bonds  of  the  corporate 
owner  of  the  stock  was  executed, 
the  right  to  vote  stock  being  re- 
tained by  the  owner,  not  invalid  as 
in  restraint  of  trade);  Trenton  Pot- 
teries Co.  v.  Oliphant,  58  N.  J.  Eq. 
507,  43  A  723,  78  AmSR  612.  46  LRA 
255  [mod  56  N.  J.  Eq.  680,  39  A 
923]  (where  it  is  held  that,  although 
contracts  to  restrain  and  limit  com- 
petition in  the  production  of  some 
commodity,  in  the  manufacture  and 
sale  of  which  the  public  have  an  in- 
terest, are  repugnant  to  public  pol- 
icy, a  restraint  or  limit  on  competi- 
tion may  result  from_  contracts  which 
the  courts  are  bound  to  enforce); 
Booth  v.  Seibold,  37  Misc.  101,  74 
NYS  776  (holding  that  the  fact  that 
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tion  arises  as  to  the  validity  of  the  contract  as  a  I  a  contract  in  restraint  of  trade  is  injurious  to  the 
restraint  on  competition,  as  distinguished  from  a     public  interest  it  will  not  bo  sustained  although  it 


restraint  on  trade,  an  inquiry  as  to  what  may  be 
done  under  the  contract  becomes  important.05 
[§  422]  ee.  Detriment  to  Public  Interest.  Where 


is  reasonable  as  between  tbe  parties.86  This  is  par- 
ticularly true  of  contracts  affecting  businesses  of  a 
quasi  public  character,97  such  as  that  of  railroad  ,  '* 


'an  assignee  of  a  contract  for  the 
sale  of  the  business  of  selling  fish 
and  Its  good  will  subsequently  pur- 
chased the  business  and  good  will 
of  rival  dealers  in  fish,  and  made  re- 
strictive contracts  with  them,  does 
not  make  the  original  contract  in- 
valid); Monongahela  River  Cons. 
Coal,  etc.,  Co.  v.  Jutte,  210  Pa.  310, 
59  A  1119:  Monongahela  River  Cons. 
Coal,  etc.,  Co.  v.  Jutte,  210  Pa.  288, 
59  A  1088,  105  AmSR  812,  2  Ann 
Cas  951  (last  two  cases  holding 
that,  where  an  "owner  of  coal  lands, 
coal  mines,  and  coal  boats  sold  the 
same  with  an  agreement  not  to  en- 
gage in  the  business  of  mining  or 
shipping  coal  in  the  territory  tra- 
versed by  the  "Monongahela,  Ohio, 
and  Mississippi  rivers  and  their 
tributaries"  for  ten  years,  the  con- 
tract was  not  contrary  to  public  pol- 
icy, although  the  purchaser  had  sim- 
ilar contracts  with  a  large  number 
of  the  coal  operators  doing  business 
In'  the  Monongahela  valley  in  Penn- 
sylvania). 

95.  John  D.  Parks,  etc.,  Co.  v. 
Hartman.  153  Fed.  24,  82  CCA  158, 
12  LRANS  135  [rev  145  Fed.  358, 
and  certiorari  dism  212  U.  S.  588  mem, 
29  SCt  689  mem,  53  L.  ed.  662  mem]; 
Pocahontas  Coke  Co.  v.  Powhatan 
Coal,  etc.,  Co.,  60  W.  Va.  508,  56  SE 
264,  116  AmSR  901,  10  LRANS  268, 
9  AnnCas  667. 

Contracts  in  restraint  of  compe- 
tition see  Monopolies  [27  Cyc  899]. 

96.  U.  S. — Fowle  v.  Park,  131  U. 
S.  88,  9  SCt  658,  33  L.  ed.  67. 

Ala. — American  Laundry  Co.  v.  B. 
&  W.  Dry-Cleaning  Co.,  74  S  58; 
Terre  Haute  Brewing  Co.  v.  Mc- 
Geever,  73  S  889;  Tuscaloosa  Ice  Mfg. 
Co.  v.  Williams,  127  Ala.  110,  28 
S  669,  85  AmSR  125,  50  LRA  175. 

Cal. — "Wright  v.  Ryder,  36  Cal.  342, 
95  AmD  186. 

111.— Tarr  v.  Stearman,  264  111.  110, 
118.  105  NE  957  [cit  Cyc];  Lanzit  v. 
Sefton  Mfg.  Co.,  184  111.  326,  56  NE 
393,  75  AmSR  171;  Chicago  Gas- 
Light,  etc.,  Co.  v.  People's  Gas-Light, 
etc.,  Co.,  121  111.  530,  13  NE  169,  2 
AmSR  124. 

Ind. — Knight,  etc.,  Co.  v.  Miller, 
172  Ind.  27,  87  NE  823,  18  AnnCas 
1146;  Wiley  v.  Baumgardner,  97  Ind. 
66,  49  AmR  427. 

Mich. — Western  Wooden-ware  As- 
soc. v.  Starkey,  84  Mich.  76,  47  NW 
604,  22  AmSR  686,  11  LRA  503. 

Mo. — Wiggins  Ferry  Co.  v.  Chi 
cago,  etc.,  R.  Co.,  128  Mo.  224,  27 
SW  568,  30  SW  430;  Wiggins  Ferry 
Co.  v.  Chicago,  etc.,  R.  Co.,  5  Mo.  A. 
347  [rev  on  other  grounds  73  Mo. 
389]. 

N.  Y. — Central  New  York  Tel.,  etc., 
Co.  v.  Averill,  199  N.  Y.  128,  92  NE 
206,  139  AmSR  878,  32  LRANS  494 
[mod  129  App.  Div.  752,  114  NYS  99] 

Oh. — Field  Cordage  Co.  v.  Na 
tional  Cordage  Co.,  6  Oh.  Cir.  Ct. 
615,  3  Oh.  Cir.  Dec.  613. 

Pa. — Nester  v.  Continental  Brew- 
ing Co.,  161  Pa.  473,  29  A  102,  41 
AmSR  894,  24  LRA  247. 

S.  C. — Gwynn  v.  Citizens'  Tel.  Co. 
69  S.  C.  434,  48  SE  460,  104  AmSR 
819,  67  LRA  111. 

Va.— Klaff  v.  Pratt.  117  Va.  739 
747,  86  SE  74  [cit  Cyc];  Merriman 
v.  Cover,  104  Va.  428,  51  SE  817. 

W.  Va. — West  Virginia  Transp 
Co.  v.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.  GOO,  46  AmR  527. 

Wis. — Rose  v.  Gordon,  158  Wis 
414,  149  NW  158 

Eng. — Nordenfelt  v.  Maxim  Nor 
denfelt  Ouns,  etc.,  Co.,  [1894]  A.  C 
535,  6  ERC  413. 

[a]    ninstrations. —  (1)   An  agree 
rnent  between  common  carriers  im 
porting    that    the    shipper   shall  be 
denied    the    advantage    of  improve- 
ments or  new  facilities  adapted  to 


the  needs  of  transportation.  Wig- 
gins Ferry  Co.  v.  Chicago,  etc.,  R. 
Co.,  128  Mo.  224,  27  SW  568,  30  SW 
430;  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  R.  Co.,  5  Mo.  A.  347   [rev  on 
other    grounds    73    Mo.    389].  (2) 
Where  a  firm  in  Michigan  engaged 
in    the    woodenware  manufacturing 
business  sold  out  its  business  and 
agreed  not  to  engage  therein  in  that 
and  neighboring  states  for  five  years, 
and  not  allow  its  real  estate  whereon 
ts  factory  was  situated  to  be  used 
for    such    business    for    the  same 
period,  the  agreement  was  held  void 
as   contemplating   the   cessation  of 
the  business  conducted  by  that  firm 
in  Michigan,  to  the  injury  of  the 
citizens,  and  the  court  said:  "Here 
a  large  manufacturing  business  had 
been  established,  and  presumably  it 
gave  employment  to  quite  a  number 
of  people.     By  the   contract  these 
people  are  thrown   out  of  employ- 
ment, and  deprived  of  a  livelihood, 
and  no  other  of  the  citizens  of  Mich- 
igan  are   called   in   to   take  their 
places.     The  business  is  no  longer 
to  be  carried   on  here,   but  is  re- 
moved out  of  the  State.    The  parties 
are  not  only  bound  by  the  contract, 
if  valid,  not  to  manufacture  here  for 
a  period  of  five  years,  but  in  seven 
other   of   the   states   of   the  great 
north-west,    teeming   with   its  mil- 
lions of  people.    If  the  complainant 
could  enforce  this  contract  against 
Starkey,    Ferris    and    Olmsted,  and 
shut  the  doors  of  that  shop,  and  pro- 
hibit their  again  opening  them  for 
five  years  in  any  of  those  states, 
they  could  as  well  make  valid  and 
binding  contracts  to  shut  the  shop 
of  every  manufacturing  institution 
in  the  State,  and  in  the  other  seven 
states,  and  compel  the  parties  now 
owning  and  operating  them  to  re- 
main out  of  business  for  a  term  of 
years,  and  hold  the  doors  of  these 
shops    shut    during    such  period." 
Western     Wooden-ware     Assoc.  v. 
Starkey,    84    Mich.    76,    83,    47  NW 
604,    22    AmSR    686,    11    LRA  503. 
(3)  A  lease  for  a  term  of  years  by  a 
manufacturing  company  of  the  ma- 
chinery in  the  mill  of  another  like 
company,  together  with  the  latter's 
good  will,  which  did  not  provide  for 
the  operation  of  the  machinery  where 
situated  or  for  its  removal,  is  held 
void  as  in  restraint  of  trade.  Field 
Cordage  Co.  v.  National  Cordage  Co., 
6  Oh.  Cir.  Ct.  615,  3  Oh.  Cir.  Dec. 
613. 

97.  Gibbs  v.  Consolidated  Gas 
Co.,  130  U.  S.  396,  9  SCt  553,  32  L. 
ed.  979;  Central  New  York  Tel., 
etc.,  Co.  v.  Averill,  199  N.  Y.  128,  92 
NE  206,  139  AmSR  878,  32  LRANS 
494  [mod  129  App.  Div.  752,  114  NYS 
99];  Charleston  Gas  Co.  v.  Kanawha 
Gas  Co.,  58  W.  Va.  22,  50  SE  876, 
112  AmSR  936,  6  AnnCas  154;  West 
Virginia  Transp.  Co.  v.  Ohio  River 
Pipe  Line  Co.,  22  W.  Va.  600,  46 
AmR  527. 

"From  the  principles,  which  un- 
derlie all  the  cases,  the  inference 
must  be  necessarily  drawn,  that  if 
there  be  any  sort  of  business,  which 
from  its  peculiar  character  can  be 
restrained  to  no  extent  whatever 
without  prejudice  to  the  public  in- 
terest, then  the  courts  would  be 
compelled  to  hold  void  any  contract 
imposing  any  restraint,  however 
partial  on  this  peculiar  business, 
provided  of  course  it  be  shown 
clearly,  that  the  peculiar  business 
thus  attempted  to  be  restrained  is 
of  such  a  character,  that  any  re- 
straint upon  it  however  partial 
must,  be  regarded  by  the  court  as 
prejudicial  to  the.  public  interest." 
West  Virginia  Transp.  Co.  v.  Ohio 
River  Pipe  Line  Co.,  22  W.  Va.  600 
625,  46  AmR  527. 


98.  U.  S. — Baltimore,  etc.,  TeL 
Co.  v.  Western  Union  Tel.  Co.,  24 
Fed.  319;  Western  Union  Tel.  Co.  v. 
Baltimore,  etc.,  Tel.  Co.,  23  Fed.  12; 
Pullman's  Palace-Car  Co.  v.  Texa«, 
etc.,  R.  Co.,  11  Fed.  625.  4  Woods 
317;  Western  Union  Tel.  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  11  Fed.  1,  3  Mc- 
Crary  130. 

Ga.— Central  R.  Co.  v.  Collins,  40 
Ga.  582. 

Ind. — Chicago,  etc.,  R.  Co.  v.  South- 
ern Indiana  R.  Co.,  38  Ind.  A.  234. 
70  NE  843. 

Iowa.- — Richmond  v.  Dubuque,  etc., 
R.  Co.,  33  Iowa  422. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Pos- 
tal Tel.  Cable  Co.,  76  Miss.  731.  26 
S  370,  45  LRA  223. 

Mo. — Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  73  Mo.  389,  39 
AmR  519. 

N.  J. — Union  Locomotive,  etc.,  Co. 
v.  Erie  R.  Co.,  37  N.  J.  L.  23. 

N.  M. — Union  Trust  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  8  N.  M.  327,  43  P 
701. 

N.  Y. — Brown  v.  New  York  Cent., 
etc.,  R.  Co.,  75  Hun  355,  27  NYS  69 
[app  dism  151  N.  Y.  674  mem,  46  NE 
1145  mem]. 

Pa. — Bald  Eagle  Valley  R.  Co.  v. 
Nittany  Valley  R.  Co.,  171  Pa.  284. 
33  A  239,  50  AmSR  807,  29  LRA 
423. 

[a]    Illustrations.— (1)  A  contract 
between  a  railroad  company  and  a 
sleeping  car  company.   Pullman's  Pal- 
ace-Car Co.  v.  Texas,  etc.,  R.  Co.,  11 
Fed.  625,  4  Woods  317  (holding  void 
a  contract  whereby  a  sleeping  car 
company    was    given    the  exclusive 
right  to  furnish  sleeping  car  accom- 
modations on  a  certain  line  of  rail- 
road).   But  see  Chicago,  etc.,  R.  Co. 
v.    Pullman   Southern   Car  Co.,  139 
U.  S.  79.  11  SCt  490,  35  L.  ed.  97 
(where  it  was  held  that  a  stipula- 
tion in  a  contract  that  a  sleeping 
car  company  should  have  the  exclu- 
sive right  for  fifteen  years  to  fur- 
nish drawing  room  and  sleeping  cars 
for  a  railroad  company's  use  did  not 
render  the  contract  void  as  being  in 
restraint  of  trade  or  asrainst  public 
policy,  as  such  stipulation  did  not 
disable   the    sleeping   car  company 
from  furnishing  cars  to  a  rival  rail- 
road, and  the  law  would  imply  from 
the  terms   of  the  contract  that  it 
must  furnish  the  railroad  company 
in  question,  not  only  adequate  and 
safe  cars,  but  sufficient  in  number 
for  the  use  of  the  public  traveling 
on  the  latter's  road).    (2)  Contracts 
between  a  railroad  company  and  a 
telegraph  company.    Western  Union 
Tel.  Co.  v.  Postal  Tel.  Co.,  217_Fed. 
533,   133   CCA  385;   Baltimore,  etc., 
Tel.  Co.  v.  Western  Union  Tel.  Co., 
24  Fed.  319  (holding  that  a  contract 
between   a   telegraph   company  and 
a  railroad  company,  by  which  it  was 
attempted  to  give  an  exclusive  right 
to  the  former  to  build  and  operate 
a  telegraph  line  over  the  lines  and 
right  of  way  of  the  railroad  com- 
pany, and  by  which  the  railroad  com- 
pany further  agreed  to  discriminate 
in  the  carriage  and  rates  of  freight 
against    competing   telegraph  com- 
panies,   was   against    public  policy 
and  void);  Western  Union  Tel.  Co. 
v.  Baltimore,  etc..  Tel.  Co.,  23  Fed. 
12;  Western  Union  Tel.  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  11  Fed.  1,  3  Mc- 
Crary  ISO;  Western  Union  Tel.  Co. 
v.  American  Union  Tel.  Co.,  65  Ga. 
160,  38  AmR  7S1  (holding  that  a  con- 
tract by  a  railroad  company  grant- 
ing to  a  telegraph  company  the  ex- 
clusive  use    and    occupancy   of  its 
right  of  way  for  telegraph  purposes, 
was  void  as  -in  restraint  of  trade 
and  against  public  policy) ;  Mobile, 
etc..  R.  Co.  v.  Postal  Tel.  Cable  Co., 
76  Miss.  731,  26  S  370.  45  LRA  223; 
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telegraph,88  telephone,1  gas,2  electric,3  and  other 
public  service  corporations,4  for  example,  pool- 
ing contracts  and  other  agreements  of  combina- 


tions between  railroad  companies  or  other  common 
carriers  to  stifle  competition  and  raise  freight  or 


Union  Trust  Co.  v.  Atchison,  etc.,  R.  \ 
Co..  8  N.  M.  327.  43  P  701.    But  see 
Western  Union  Tel.  Co.  v.  Atlantic, 
etc.,  Tel.  Co.,  29  F.  Cas.  No.  17,445, 
7   Biss.   367    (sustaining  a  contract 
conferring  exclusive  rights);  West- 
ern Union  Tel.  Co.  v.  Chicago,  etc., 
R.  Co.,  86  111.  246,  29  AmR  28  (hold- 
ing that  a  contract  whereby  a  tele- 
graph company  was  to  put  up  its 
lines  along  a  railroad  and  bo  given 
the  exclusive  right  of  way  for  tele- 
graphic purposes  was  not  contrary 
to   public   policy,   and  the  railroad 
company  could  be  enjoined  from  per- 
mitting another  telegraph  company 
to  place  and  maintain  a  wire  on  the 
same  poles);  Western  Union  Tel.  Co. 
v.  Atlantic,  etc.,  Tel.  Co.,  7  Oh.  Dec. 
(Reprint)  163,  1  CincLBul  201  (hold- 
ing that  an  agreement  between  a 
railroad  company  and   a  telegraph 
company  for  the  construction  of  a 
line  of  telegraph,  by  which  the  rail- 
road   company    granted    the  exclu- 
sive right  of  way  and  bound  itself 
to   transport  and  deliver  wherever 
along     the     road     materials  were 
needed  in  such  construction,  opera- 
tion, or  repair  of  the  telegraph  line, 
but  not  to  deliver,  except  at  regular 
stations,  for  any  competing  line,  was 
illegal  and   void  as  to  discrimina- 
tions, but  not  as  to  the  grant  of  an 
exclusive  right  to  use  of  the  right 
of  way);  Western  Union  Tel.  Co.  v. 
Atlantic,  etc.,  Tel.  Co.,  5  Oh.  Dec. 
(Reprint)  407,  5  AmLRec  429  (hold- 
ing that  a  contract  between  a  tele- 
graph company   and   railway  com- 
pany,   founded    on    sufficient  con- 
sideration,    stipulating     that  the 
former   should   have    the  exclusive 
right  to  construct  a  line  over  the 
latter's  right  of  way  for  twenty-five 
years,  was  not  void  as  against  pub- 
lic policy);  Canadian  Pac.  R.  Co.  v. 
Western  Union  Tel.  Co.,  17  Can.  S.  C. 
151  (sustaining  a  contract  conferring 
an  exclusive  right).    (3)  A  contract 
between  a  railroad  company  and  a 
ferry  company.    Wiggins  Ferry  Co. 
v.  Chicago,  etc,  R  Co.  73  Mo.  389,  39 
AmR  519    (holding  that  a  contract 
between  a  ferry  company  and  a  rail- 
road company,  whereby  the  railroad 
company  was  to  construct  its  depot 
on  lands  belonging  to  the  ferry  com- 
pany and   give   the  ferry  company 
the     transportation     of    all  goods 
across  the  river,  was  not  in  restraint 
of  trade).     (4)  A  contract  between 
a  railroad  company  and  an  elevator 
company.      Richmond    v.  Dubuque, 
etc.,   R.   Co.,  33   Iowa  422  (holding 
that  a  contract  between  an  elevator 
company  and  a  railroad  company,  by 
which  the  railroad  company  agreed 
that   the  elevator  should  have  the 
handling  of  all  through  grain  at  a 
specified  price  for  a  period  of  fif- 
teen years,  was  not  invalid  as  being 
in  contravention  of  public  policy,  on 
the  ground  that  it  gave  the  elevator 
a  monopoly  of  the  handling  of  all 
the  through  grain  transported  over 
defendant's  road).    (5)  Contract  be^ 
tween  railroad  company  and  hack' 
man.    Brown  v.  New  York  Cent.,  etc., 
R.  Co.,  75  Hun  355,  27  NTS  69  [app 
dism   151   N.   Y.   674    mem,   46  NE 
1145  mem]  (holding  that  a  contract 
between  a  railroad  company  and  a 
hackman,    by    which    the  company 
granted  an  exclusive  privilege  to  the 
hackman   to    come   into   its  station 
yards  with  his  hacks  for  the  pur- 
pose of  soliciting  business  from  per- 
sons arriving  at  the  station,  was  not 
against    public    policy).      (6)  Con- 
tracts   between    railroad  company 
and    shippers.      Union  Locomotive, 
et.c.,  Co.  v.  Erie  R.  Co.,  37  N.  J.  L. 
23  (holding  that  a  contract  between 
a  railroad  company  operating  a  rail- 
road  in   New  Jersey  under  acts  of 
the    legislature    of    that    state  and 
certain    individuals,    the    effect  of 
which  was  to  give  the  latter  the  ex- 
clusive right  of  transporting  certain 
kinds  of  freight  over  the  railroad, 


as  void  from  considerations  of 
public  policy);  Bald  Eagle  Valley 
R.  Co.  v.  Nittany  Valley  R.  Co..  171 
Pa.  284,  33  A  239,  50  AmSR  807,  29 
LRA  423  (holding  that  a  contract 
by  a  railroad  company  with  an  iron 
company  by  which  the  former  fur- 
nished funds  to  develop  the  latter 
and  give  it  facilities  for  transpor- 
tation, In  consideration  of  which  the 
iron  company  contracted  to  give  it 
all  its  traffic,  was  not  In  restraint  of 
trade,  against  public  policy,  or  ultra 
vires,  but  that  the  further  agree- 
ment that  the  coal  company  should 
give  no  aid  to  the  construction  of 
competitive  lines  would  not  be  en- 
forced, as  it  was  against  public  pol- 
icy). 

99.  See  Central  New  York  Tel., 
etc.,  Co.  v.  Averill,  199  N.  Y.  128, 
92  NE  206,  139  AmSR  878,  32  LRA 
NS  494. 

1.  Central  New  York  Tel.,  etc., 
Co.  v.  Averill,  199  N.  Y.  128.  92  TIE 
206,  139  AmSR  878,  32  LRANS  494 
[mod  129  App.  Div.  752,  114  NYS 
99];  Union  Trust,  etc..  Bank  v.  Kin- 
loch  Long-Distance  Tel.  Co.,  258  111. 
202,  101  NE  535,  45  LRANS  465, 
AnnCasl914B  258  faff  169  111.  A. 
309];  Gwynn  v.  Citizens'  Tel.  Co.,  69 
S.  C.  434,  48  SE  460,  104  AmSR  819, 
67  LRA  111.  But  compare  Home 
Tel,  Co.  v.  North  Manchester  Tel. 
Co.,  47  Ind.  A.  411,  92  NE  558,  93 
NE  234  (holding  that  where  the  re- 
straint Is  only  partial.  Incidental,  or 
minor  to  the  main  object  sought  to 
be  obtained,  the  contract  is  not  nec- 
essarily invalid  If  the  main  object 
is  for  the  public  good);  Whitaker  v. 
Kllby,  55  Misc.  337,  106  NYS  511 
[aff  122  App.  Dlv.  895  mem,  106  . NYS 
1149  mem]  (holding  that  a  contract 
between  a  telephone  company  and 
another  telephone  company,  reason- 
ably restricting  Its  corporate  activi- 
ties, but  not  to  such  an  extent  as 
unduly  to  interfere  with  the  pub 
lie  rights,  is  not  invalid). 

[a]  Illustrations. — (1)  A  contract 
between  defendants  and  plaintiff 
telephone  company,  which  provided 
for  the '  installation  and  maintenance 
of  a  private  telephone  exchange  in 
defendant's  hotel  for  a  period  of 
nine  years,  and  further  that  the  ap- 
paratus should  remain  the  property 
of  the  telephone  company,  and  that 
no  instruments  and  wires  other  than 
those  furnished  by  plaintiff  should 
be  placed  or  maintained  in  the  hotel 
or  operated  In  connection  with  the 
exchange,  and  that  plaintiff's  appa 
ratus  should  not  be  used  in  connec- 
tion with  any  exchange  other  than 
plaintiff's  was  invalid,  in  so  far  as 
the  provision  giving  plaintiff  the  ex- 
clusive right  to  operate  its  exchange 
in  the  hotel  was  concerned,  in  that 
it  prevented  persons  having  other 
telephone  systems  from  connecting 
with  the  hotel.  Central  New  York 
Tel.,  etc.,  Co.  v.  Averill,  199  N.  Y. 
128,  98  NE  206,  139  AmSR  878,  32 
LRANS  494  [mod  129  App.  Div.  752, 
114  NYS  99].  (2)  A  contract 
whereby  a  local  telephone  company 
agreed  to  connect  the  wires  of  a 
long  distance  company  with  its 
switchboard  and  forward  all  long 
distance  messages  over  its  lines,  to 
the  exclusion  of  a  competing  com- 
pany cannot  be  sustained  on  the 
principle  that  parties  may  enter  a 
valid  contract  in  partial  restraint  of 
trade,  the  parties  to  the  contract 
being  public  service  corporations. 
Union  Trust,  etc..  Bank  v.  Kinloch 
Long-Distance  Tel.  Co.,  258  111.  202, 
101  NE  535,  45  LRANS  465,  AnnCas 
1914B  258  [aff  169  111.  App.  309J. 
(3)  A  contract  by  a  telephone  com- 
pany with  a  customer  to  put  in  a 
telephone,  on  condition  that  the  cus- 
tomer will  not  use  another  system, 
is  against  public  policy.  Gwynn  v. 
Citizens'  Tel.  Co..  69  S.  C.  434,  48 
SE  460.  104  AmSR  819,  67  LRA  111 
[quot  Cyc]. 
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2.  Gibbs  v.  Consolidated  Gas  Co., 
130  U.  S.  396,  9  SCt  553,  32  L.  ed. 
979;  Peo.  v.  Chicago  Gas  Trust  Co., 
130  111.  268,  22  NE  798,  17  AmSR 
319,  8  LRA  497;  Chicago  Gas-Light, 
etc.,  Co.  v.  Peoples  Gas-Light,  etc., 
Co.,  121  111.  530,  13  NE  169,  2  AmSR 
124;  Charleston  Gas  Co.  v.  Kanawha 
Gas  Co.,  58  W.  Va..  22,  50  SE  876, 
112  AmSR  936.  6  AnnCas  154.  Com- 
pare Ft.  Smith  Light,  etc.,  Co.  v. 
Kelley,  94  Ark.  461,  127  SW  975 
(sustaining  a  contract  between  the 
holder  of  a  municipal  gas  franchise 
and  a  gas  corporation,  on  the  ground 
that  it  was  impossible  for  a  con- 
sumer to  be  oppressed  by  a  monop- 
oly under  the  terms  of  the  contract). 

[a]  Illustration, — Where  two  cor- 
porations, supplying  the  same  cem- 
munity  with  natural  gas,  agreed  to 
parcel  out  between  them  the  terri- 
tory, giving  to  each  the  exclusive 
right  to  sell  gas  In  given  boundaries, 
fixing  prices,  and  prohibiting 
change,  except  by  mutual  consent, 
binding  one  company  to  use  for  pub- 
lic consumption  only  gas  produced 
by  the  other,  and  prohibiting  one 
from  producing  from  the  section  ©f 
country  In  which  the  other  produces 
gas,  such  agreement  tends  to  a 
monQpoly,  and  is  void  as  against 
public  policy.  Charleston  Gas  Co.  v. 
Kanawha  Gas  Co..  58  W.  Va.  22,  50 
SE  876,  112  AmSR  936,  6  AnnCas 
154. 

3.  Keene  Syndicate  v.  Wichita 
Gas,  etc..  Co..  69  Kan.  284,  76  P  834, 
105  AmSR  164,  67  LRA  61,  2  Ann 
Cas  949. 

4.  Union  Trust,  etc.,  Bank  v. 
Kinloch  Long  Distance  Tel.  Co.,  258 
111.  202,  101  NE  535,  45  LRANS  465, 
AnnCasl914B  258  raff  169  111.  A. 
309];  Charleston  Gas  Co.  v.  Kana- 
wha Gas  Co..  58  W.  Va.  22.  5.0  SE 
876,  112  AmSR  936.  6  AnnCas  154. 
But  see  Leslie  v.  Lorillard,  110  N.  Y. 
519,  633,  18  NE  363,  1  LRA  456 
(holding  that  the  apprehension  of 
danger  to  the  public  interests 
"should  rest  on  evident  grounds,  and 
courts  should  refrain  from  the  ex- 
ercise of  their  equitable  powers  in 
Interfering  with  and  restraining  the 
conduct  of  the  affairs  of  individuals 
or  of  corporations,  unless  their  con- 
duct. In  some  tangible  form,  threat- 
ens the  welfare  of  the  public"); 
Wayne-Monroe  Tel.  Co.  v.  Ontario 
Tel.  Co..  60  Misc.  435,  112  NYS  424 
(where  it  is  said  that  contracts  be- 
tween public  service  corporations, 
however,  may  be  upheld,  although 
they  involve  Incidentally  a  partial 
restraint  of  competition,  if  the  main 
object  of  the  agreement  is  lawful 
and  beneficial  to  the  public  and  the 
restraint  on  competition  imposed  is 
only  a  minor  incident  and  fairly  nec- 
essary to  the  accomplishment  of  the 
principle  to  be  attained). 

[a]  The  right  to  run  a  hotel  is 
not  a  franchise,  and  a  hotel  keeper 
owes  no  duty  to  the  public  except  to 
provide  fair  accommodations  at  a 
reasonable  price;  and  therefore, 
where  two  hotel  proprietors  in  the 
same  town  exchange  their  hotel 
buildings,  and  in  one  of  the  deeds  it 
was  provided  that  the  grantee,  as  a 
part  of  the  consideration  of  the  ex- 
change should  not  use  the  granted 
premises  for  hotel  purposes  for  two 
years,  such  provision  was  not  void 
as  against  public  policy.  Witten- 
berg v.  Mollyneaux,  60  Nebr.  583,  83 
NW  842.  But  see  demons  v.  Mead- 
ows, 123  Ky.  178,  91  SW  13,  29  KyL 
619,  124  AmSR  339,  6  LRANS  847 
(holding  that  a  contract  between 
competing  proprietors  of  hotels  in  a 
town,  whereby  one  of  them  agreed 
to  keep  his  hotel  closed  for  three 
years,  reserving  the  right  to  rent 
the  same  for  offices  and  to  roomers, 
and  whereby  the  other  agreed  to  pay 
a  specified  sum  monthly  to  the  for- 
mer during  the  three  years,  is  in  re- 
straint of  trade  and  illegal,  since  a 
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passenger  rates.5  It  is  also  true  under  some  circum- 
stances of  grants  of  exclusive  rights  or  privileges 
by  cities  or  villages,6  and  even  by  private  individu- 
als or  purely  private  corporations.7 

[§  423]    ff.  Lessening  Competition.   The  rule  in- 


hibiting interference  with  public  interests  also  in- 
validates contracts,  the  tendency  of  which  is  to 
l'csaen  competition  or  to  raise  the  price  of  commodi- 
ties.8  This  rule  is  not  restricted  to  contracts  affect- 


hotel  is  a  quasi  public  institution, 
and  an  agreement  by  a  proprietor 
not  to  perform  a  duty  imposed  on 
him  by  law  is  in  contravention  of 
public  policy). 

[b]  Contract  "between  canal  com- 
pany and  coal  company*— An  agree- 
ment between  a  canal  company  and 
a  coal  company,  granting  to  the  coal 
company  all  the  facilities  of  naviga- 
tion which  the  canal  would  afford, 
not  exceeding  one  half  of  Its  whole 
capacity,  was  not  Invalid  aa  being  a 
monopoly  of  that  half  to  the  exclu- 
sion of  the  public,  as  against  other 
carriers  of  coal,  where  It  did  not  ap- 
pear that  the  public  was  injured,  or 
that  either  company  had  thereby  ex- 
ercised any  function  that  was  ex- 
clusive of  the  public  right.  Com.  v. 
Delaware,  etc.,  Canal  Co.,  43  Pa.  295. 

5.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
"Wabash,  -etc.,  R.  Co.,  61  Fed.  993,  9 
CCA  659. 

Ky. — Anderson  v.  Jett,  89  Ky.  375, 
15  SW  670,  11  KyL  570.  6  LRA  390; 
Sayre  v.  Louisville  Union  Benev. 
Assoc.,  1  Duv.  143,  85  AmD  613. 

La. — Texas,  etc.,  R.  Co.  v.  South- 
ern Pac.  R.  Co.,  41  La.  Ann.  970,  6 
S  888.  17  AmSR  445. 

N.  H.— Manchester,  etc.,  R.  Co.  v. 
Concord  R.  Co.,  66  N.  H.  100,  20  A 
383,  49  AmSR  582,  9  LRA  689. 

N.  Y. — Stanton  v.  Allen,  5  Den. 
434,  49  AmD  282;  Hooker  v.  Vande- 
water,  4  Den.  349,  47  AmD  258. 
Compare  Ives  v.  Smith,  3  NYS  645 
[aff  55  Hun  606  mem,  8  NYS  46] 
(sustaining  an  agreement  by  which 
territory  was  divided  between  roads 
for  future  development  by  branch 
lines). 

[a]  Illustrations. — (1)  An  agree- 
ment between  owners  of  rival  steam- 
boats. Anderson  v.  Jett,  89  Ky.  375, 
12  SW  670,  11  KyL  570,  6  LRA 
390.  (2)  Agreements  between  pro- 
prietors of  several  lines  of  boats. 
Stanton  v.  Allen.  6  Den.  (N.  Y.) 
434,  49  AmD  282;  Hocker  v.  Van- 
dewater,  4  Den.  (N.  Y.)  349,  47 
AmD  258.  (3)  An  arrangement 
wherebv  two  competing  systems  of 
railroads  agree  to  divide  their  earn- 
ings is  against  public  policy.  Texas, 
etc.,  R.  Co.  v.  Southern  Pac.  R.  Co., 
41  La.  Ann.  970,  6  S  888,  17  AmSR 
445.  (4)  A  contract  between  rival 
and  competing  railroad  companies 
for  the  purpose  of  preventing  com- 
petition, but  not  for  the  purpose  of 
raising  the  prices  of  transportation 
above  a  reasonable  standard,  is  not 
void  as  against  public  policy.  Man- 
chester, etc.,  R.  Co.  v.  Concord  R. 
Co.,  66  N.  H.  100,  20  A  383,  49  AmSR 
582,  9  LRA  689. 

6.  Gale  v.  Kalamazoo,  23  Mich. 
344,  9  AmR  80  (holding  that  a  con- 
tract between  the  president  and  the 
trustees  of  a  village  and  a  private 
citizen,  under  which  the  latter  was 
to  erect  a  market  house  for  the  vil- 
lage, tne  authorities  undertaking,  as 
a  compensation  to  him.  to  confine 
the  marketing  of  the  citizens  during 
market  hours  to  the  building  and  its 
vicinity,  to  appoint  a  proper  officer 
for  the  enforcement  of  all  ordinances 
relative  to  the  market  and  the  vend- 
ing of  market  articles,  and  to  con- 
trol and  rent  the  stalls  for  the  bene- 
fit of  the  person  erecting  the  build- 
ing, was  void,  as  creating  a  monop- 
oly). 

[a]  City's  grant  of  exclusive  li- 
cense to  sell  liquors. — A  contract  by 
which  a  city  agreed,  in  consideration 
of  the  erection  of  a  commodious 
hotel  within  the  corporate  limits,  to 
grant  to  the  builder  the  exclusive 
right  to  retail  vinous  and  spirituous 
liquors  in  the  corporate  limits  for 
five  years  at  the  lowest  rate  of  li- 
cense allowed  by  law,  to  renew  the 


same  tojiim  and  his  assigns,  to  give 
to  him  the  sum  paid  for  such  li- 
cense for  five  years,  and  in  case  the 
city  grant  a  license  to  another  to 
give  him  five  thousand  dollars  in  aid 
of  the  erection  of  the  hotel,  was  con- 
trary to  law  and  public  policy,  which 
forbids  the  granting  of  monopolies 
and  exclusive  privileges.  Jackson 
v.  Bowman,  39  Miss.  671. 

7.  See  Clark  v.  Needham.  125 
Mich.  84,  83  NW  1027,  84  AmSR  559, 
51  LRA  785  (holding  void  an  agree- 
ment by  one  manufacturer  with  an- 
other engaged  in  the  same  business, 
in  consideration  of  one  thousand  five 
hundred  dollars,  to  cease  manufac- 
turing certain  articles  for  one  year, 
the  latter  having  the  privilege  of 
renewing  the  contract  for  four  years 
more). 

[a]  Grant  of  exclusive  privileg-e 
to  pipe  line  company. — A  grant  of 
the  exclusive  right  of  way  and  priv- 
ilege to  construct  and  maintain  tub- 
ing for  the  transportation  of  oil 
through  a  tract  of  two  thousand 
acres  of  land  amounted  to  a  cove- 
nant by  the  grantor  not  to  use  or 
grant  similar  privileges  to  others, 
and  as  such  was  in  unreasonable  re- 
straint of  trade  and  void.  West  Vir- 
ginia Transp.  Co.  v.  Ohio  River  Pipe 
Line  Co.,  22  W.  Va.  600,  46  AmR 
527. 

8.  U.  S. — Camors-McConnell  Co.  v. 
McConnell,  140  Fed.  412  [aff  140  Fed. 
987  mem,  72  CCA  681  mem];  Cra- 
vens v.  Carter-Crume  Co..  92  Fed. 
479.  34  CCA  479;  U.  S.  v.  Addyston 
Pipe,  etc.,  Co.,  85  Fed.  271,  29  CCA 
141,  46  LRA  122  [mod  on  other 
grounds  175  U.  S.  211,  20  SCt  96,  44 
L.  ed.  136];  U.  S.  Chemical  Co.  v. 
Providence  Chemical  Co.,  64  Fed 
946;  Oliver  v.  Gilmore,  52  Fed.  562. 

Ala. — American  Laundry  Co.  v.  E 
&  W.  Dry  Cleaning  Co.,  74  S  58- 
Flowers  v.  W.  T.  Smith  Lumber  Co., 
157  Ala.  505,  47  S  1022;  Arnold  v. 
ion^K  Cottor>  Co.,  152  Ala.  501,  44 
S  662,  12  LRANS  150;  Tuscaloosa 
Ice  Mfg.  Co.  v.  Williams.  127  Ala. 

110,  28  S  669,  85  AmSR  125,  50  LRA 
175;  Georgia  Fruit  Exch.  v.  Turnip- 
seed,  9  Ala.  A.  123,  42  S  542. 

Cal. — Pacific  Factor  Co.  v.  Adler, 
90  Cal.  110,  27  P  36,  25  AmSR  102; 
Santa  Clara  Valley,  etc.,  Co.  v. 
Hayes,  76  Cal.  387,  18  P  391,  9  Am 
SR  211.  See  also  San  Diego  Water 
Co.  v.  San  Diego  Flume  Co.,  108  Cal. 
549,  41  P  495,  29  LRA  839;  Cali- 
fornia Steam  Nav.  Co.  v.  Wright,  6 
Cal.  258,  65  AmD  511. 

Fla. — Stewart  v.  Stearns,  etc.. 
Lumber  Co.,  56  Fla.  570,  48  S  19,  24 
LRANS  649;  Jones  v.  Fell,  5  Fla. 
510. 

111. — Union  Trust,  etc.,  Bank  v. 
Kinloch  Long-Distance  Tel.  Co.,  258 

111.  202,  101  NE  525,  45  LRANS  465, 
AnnCasl914B  258  [aff  169  111.  A.  309]; 
Dunbar  v.  American  Tel.,  etc.,  Co., 
238  111.  456,  87  NE  521  [rev  142  111. 
A.  6];  More  v^  Bennett,  140  111.  69, 
29  NE  888,  33  AmSR  216.  15  LRA 
361;  Samuels  v.  Oliver,  130  111.  73, 
22  NE  499;  Craft  v.  McConoughy.  79 
111.  346,  22  AmR  171;  Evans  v.  Amer- 
ican Strawboard  Co.,  114  111.  A.  450; 
Griffin  v.  Piper,  55  111.  A.  213;  Schu- 
bart  v.  Chicago  Gas  Light,  etc.,  Co., 
41  111.  A.  181;  Cummings  v.  Foss,  40 
111.  A.  523  [aff  149  111.  353,  36  NE 
553]. 

Iowa. — Reeves  v.  Decorah  Farm- 
ers' Co-op.  Soc,  160  Iowa  194,  140 
NW  844,  44  LRANS  1104;  Chapin  v. 
Burnes,  83  Iowa  156,  48  NW  1074,  32 
AmSR  297,  12  LRA  428. 

Ky. — Arctic  Ice  Co.  v.  Franklin 
Electric,  etc.,  Co.,  145  Ky.  32,  139 
SW  1080;  Anderson  v.  Jett,  89  Ky. 
375,  12  SW  670,  11  KyL  570,  6 
LRA  390. 


La. — Webb  Press  Co.  v.  Bic-rre,  ]  t  r, 
La.  905.  41  S  203;  Texas,  etc.,  J:  <  ■ 
v.  Southern  Pac.  R.  Co..  41  La.  Ann. 
670.  6  S  888,  17  AinSR  445;  India 
Bagging  Assoc.  v.  Kock,  14  La.  Ann. 
108. 

Mass. — Central  Shade  Roller  Co. 
v.  Cushman,  143  Mass.  353,  9  NE 
029;  Sampson  v.  Shaw,  101  Mass. 
145.  3  Arnlt  327. 

Mich. — Richardson  v.  Buhl,  77 
Mich.  632,  43  NW  1102,  6  LRA  457. 

Nebr. — State  v.  Nebraska  Distill- 
ing Co.,  29  Nebr.  700,  46  NW  155. 

N.  J. — Trenton  Potteries  Co.  v. 
Oliphant.  68  N.  J.  Eq.  507.  43  A  723. 
78  AmSR  612,  46  LRA  255  [mod  56 
N.  J.  Eq.  680,  39  A  923]. 

N.  M. — Gross  v.  Bibo,  19  N.  M. 
495,  145  P  480. 

N.  Y. — Cohen  v.  Berlin,  etc..  En- 
velope Co.,  166  N.  Y.  292,  59  NE  906; 
Wood  v.  Whitehead  Bros.  Co.,  165 
N.  Y.  545,  59  NE  357;  Cummings  v. 
Union  Blue  Stone  Co.,  164  N.  Y.  401, 
58  NE  525,  79  AmSR  655,  52  LRA 
262  [aff  15  App.  Div.  602,  44  NYS 
787);  Arnot  v.  Pittston,  etc.,  Coal 
Co.,  68  N.  Y.  558,  23  AmR  190.  But 
see  Oakes  v.  Cattaraugus  Water  Co., 
143  N.  Y.  430,  439,  38  NE  461,  26 
LRA  544  (where  the  court  said:  "If 
the  business  of  a  private  individual 
or  corporation  is  threatened  with 
competition  it  is  not  illegal  or  im- 
moral if  one  can  persuade  his  com- 
petitor to  abandon  an  enterprise  in 
which  both  cannot  succeed,  and  take 
employment  with  the  one  remaining 
In  the  business  at  a  stated  com- 
pensation. Such  an  agreement  fairly 
entered  Into  is  legitimate  busi- 
ness"); Leslie  v.  Lorillard,  110  N.  Y. 
519.  18  NE  363.  1  LRA  456  (to  same 
effect). 

C.— Culp  v.  Love,  127  N.  C.  457, 
37  SE  476. 

Oh. — Lufkin  Rule  Co.  v.  Fringeli, 
57  Oh.  St.  596,  49  NE  1030,  63  Am 
SR  736.  41  LRA  185;  Emery  v.  Ohio 
Candle  Co.,  47  Oh.  St.  320,  24  NE 
660,  21  AmSR  819;  U.  S.  Telephone 
Co.  v.  Middlepoint  Home  Tel.  Co.,  32 
Oh.  Cir.  Ct.  18;  Fisher  v.  Flickinger 
Wheel  Co.,  28  Oh.  Cir.  Ct.  501;  Mc- 
Causland  v.  Akers,  24  Oh.  Cir.  Ct 
711. 

Okl. — Anderson  v.  Shawnee  Com- 
press Co.,  17  Okl.  231,  87  P  315,  15 
LRA  846. 

Pa. — Morris  Run  Coal  Co.  v.  Bar- 
clay Coal  Co.,  68  Pa,  173,  8  AmR 
159. 

Va. — Klaff  v.  Pratt,  117  Va.  739, 
747.  86  SE  74  [cit  Cyc]. 

Wash. — Fisher  Flouring  Mills  Co. 
v.  Swanson,  76  Wash.  649,  137  P  144, 
61  LRANS  522. 

W.  Va. — Boggs  v.  Friend,  87  SE 
873;  Pocahontas  Coke  Co.  v.  Pow- 
hatan Ccal,  etc.,  Co..  60  W.  Va.  508, 
56  SE  264,  116  AmSR  901.  10  LRA 
NS  268,  9  AnnCas  667;  Charleston 
Gas  Co.  v.  Kanawha  Gas  Co.,  58  W. 
Va.  22,  50  SE  876,  112  AmSR  936,  6 
AnnCas  154.  ' 

Eng. — North-Western  Salt  Co.  v. 
Electrolytic  Alkali  Co.,  107  L.  T. 
Rep.  N.  S.  439. 

Can. — Weidman  v.  Shragge,  46 
Can.  S.  C.  1,  2  DomLR  734,  AnnCas 
1912D  919  [allowing  app  20  Man. 
178  (rev  14  WestLR  561)]. 

See  Haarstick  v.  Shields,  11  Mo. 
A.  602  (where  the  court  held  that  it 
would  not  declare  a  contract  pre- 
venting competition  between  carriers 
void  of  its  motion). 

"The  public  welfare  is  the  first 
consideration  to  which  the  courts 
will  look,  and  then  the  question  of 
whether  the  restraint  upon  the  one 
party  is  or  is  not  greater  than  the 
protection  of  the  other  requires.  It 
is  now  the  general  holding  that 
when  one  engaged  in  any  business 
or  occupation  sells  out  his  stock  in 
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ing  articles  of  prime  necessity,'  and  the  validity  of 

the  contract  is  not  to  be  tested  by  what  the  parties 
have  done  under  it.10  However,  in  many  cases  the 
courts,  in  construing  contracts  as  in  reasonable  re- 
straint of  trade,  have  apparently  overlooked  the  ele- 
ment of  restraint  of  competition  and  have  sustained 
contracts  which  might  otherwise  well  have  been 
held  invalid;11  and  there  are  cases  in  which  the 
courts  have  attempted  to  determine  whether  or  not 
a  restraint  of  competition,  apart  from  the  incidental 
restraint  attendant  on  the  main  purpose  of  a  valid 
contract,  was  or  was  not  against  public  interest.13 
These  cases,  however,  have  been  strongly  criti- 
cized.13 It  is  obvious  that  an  agreement  intended 
to  enable  competition  is  valid;14  and  it  has  been 
held  that  a  contract  executed  in  furtherance  of  a 


combination  in  restraint  of  trade  by  producers  of 
a  particular  commodity,  the  market  for  which  is 
controlled  by  a  monopoly,  may  be  upheld,  where  its 
purpose  appears  to  be  simply  to  secure  a  fair  and 
adequate  price  for  the  product.15 

[§  424]  gg.  Restrictions  on  Use  of  Patents.  The 
grant  of  a  patent  from  its  nature  vests  in  the  pat- 
entee a  monopoly  of  the  rights  conferred  ;16  and  con- 
tracts by  which  the  patentee  limits  the  right  to 
manufacture,  sell,  or  use  the  patented  article  are 
ordinarily  not  subject  to  the  objection  that  they 
are  in  restraint  of  trade,17  although  they  are  sub- 
ject to  the  limitations  imposed  by  public  policy 
when  the  invention  has  been  put  to  commercial 
use.18  There  was  even  a  line  of  decisions  which  held 
that  the  patentee  of  a  machine  might  sell  it  subject 

laspy,  61  Ind.  A.  683.  100  NE  89 
(holding  that  a  contract  between  a 
corporation  organized  to  promote  the 
interests  of  tobacco  growers  and  a 
tobacco  grower,  whereby  the  corpo- 
ration is  made  the  sole  agent  to  sell 
a  tobacco  crop,  was  not  against  pub- 
lic policy). 

16.  See  Patents  [30  Cyo  816]. 

17.  Heaton-Peninsula  Button- 
Fastener  Co.  v.  Eureka  Specialty 
Co.,  77  Fed.  288,  25  CCA  267,  35 
LRA  728;  Bowling  v.  Taylor,  40 
Fed.  404:  Pope  Mfg.  Co.  v.  Ousley, 
27  Fed.  100;  Dorsey  Revolving  Har- 
vester Rake  Co.  v.  Bradley  Mfg.  Co., 
7  F.  Cas.  No.  4,015,  12  Blatchf.  202; 
Whitson  v.  Columbia  Phonograph 
Co.,  18  App.  (D.  C.)  565;  Bancroft 
v.  Union  Embossing  Co.,  72  N.  H. 
402.  57  A  97,  64  LRA  298;  United 
Shoe  Mach.  Co.  v.  Brunet,  [1909]  A. 
C.  330.  See  generally  Patents  [30 
Cyc  954  et  seq]. 

"The  right  to  make  and  vend,  and 
the  right  to  use,  are  completely 
severable;  and,  while  a  grant  of  the 
right  to  make  and  sell  to  others 
might  be  deemed  to  imply  the  right 
in  the  purchasers  to  use  the  thing 
purchased,  a  patentee  may  restrict 
the  use.  The  patent  as  effectually 
secures  to  him  a  monopoly  of  the 
right  to  use  as  it  does  of  the  right 
to  make.  The  patentee,  or  his  as- 
signee, may,  therefore,  give  the  ex- 
clusive right  to  make  and  sell  for 
use  within  certain  territory;  and 
such  a  restriction  would  be  entitled 
to  enforcement.  .  .  .  The  right  of 
the  patentee  to  confer  upon  others 
such  qualified  privilege,  whether  of 
making,  of  selling  to  others,  or  of 
using,  as  he  sees  fit,  whether  within 
specified  limits  or  under  limitations 
of  quantity,  or  number,  or  restricted 
uses,  does  not  seem  deniable."  Dor- 
sey Revolving  Harvester  Rake  Co.  v. 
Bradley  Mfg.  Co.,  7  F.  Cas.  No.  4,015, 
12  Blatchf.  202,  204. 

[a]  Illustrations^— (1)  A  license 
to  use  a  patent  at  the  licensee's  own 
establishment,  but  not  to  be  dis- 
posed of  to  others,  and  not  to  con- 
vey any  right  to  make  any  contract 
with  the  government  of  the  United 
States,  has  been  held  valid.  Provi- 
dent Rubber  Co.  v.  Goodyear,  9  "Wall. 
(U.  S.)  788,  799,  19  L.  ed.  566.  (2) 
A  license  to  use  two  machines  "in 
the  city  of  Newark,  and  there  only," 
and  "by  one  manufacturing  con- 
cern," and  "to  be  used  only  for  hats 
manufactured  by  them,  and  not  in 
manufacturing  hat  bodies  for  any 
other  persons,  or  for  sale  In  an  un- 
finished state,"  is  valid.  Burr  v. 
Duryee,  4  F.  Cas.  No.  2,190,  2  Fish. 
Pat.  Cas.  275  [aff  1  "Wall  531,  578, 
579.  17  L.  ed.  650.  660,  661].  (3) 
A  license  to  use  one  machine  "in 
their  quarries  at  West  Rutland,  and 
in  no  other  place  or  places,"  is  valid. 
Steam  Cutter  Co.  v.  Sheldon,  22  F. 
Cas.  No.  13,331,  10  Blatchf.  1,  3. 

18.  Delaware  v.  Delaware,  etc.. 
Tel.,  etc..  Co.,  50  Fed.  677,  2  CCA  1 
Taff  47  Fed.  633];  Missouri  v.  Bell 
Tel.  Co..  23  Fed.  539  [app  dism  127 
U.  S.  780  mem.  32  L.  ed.  328];  State 


trade  and  good  will,  he  may  make 
a  valid  contract  with  the  purchaser 
binding  himself  not  to  engage  in  the 
same  business  in  the  same  place  for 
a  time  named,  and  this  is  about  as 
far  as  contracts  in  restraint  of  trade 
have  been  upheld  by  the  courts  in 
this  country  or  in  England.  But, 
when,  by  the  practical  operation  of 
any  contract,  it  encroaches  upon  the 
rights  of  the  public  and  transgresses 
the  liberty  or  free  competition,  con- 
sideration then  for  the  public 
welfare  and  for  society  becomes 
paramount,  and  must  predominate 
over  any  Individual  right  to  con- 
tract. It  Is  immaterial  in  determin- 
ing the  legality  of  such  contracts 
whether  or  not  it  was  entered  into 
with  any  evil  intent,  but  the  ma- 
terial consideration  is  its  injurious 
tendency,  and  the  po-^er  thereby 
given  to  control  prices.  Nor,  in 
order  to  vitiate  a  contract,  Is  it  es- 
sential that  its  results  should  be  a 
complete  monopoly;  it  is  sufficient 
if  it  really  tends  to  that  end  and  to 
deprive  the  public  of  the  advantages 
derived  from  free  competition."  An- 
derson v.  Shawnee  Compress  Co.,  17 
Okl.  231,  239,  87  P  315,  15  LRA  846 
[aff  209  U.  S.  423,  28  SCt  672,  52 
L.  ed.  865]. 

[a]  Illustrations. — (1)  Where  a 
corporation  formed  to  compress  cot- 
ton locally  undertakes,  because  of 
its  financial  situation,  to  lease  its 
property  for  a  period  of  years  to 
another  compress  company,  and 
agrees  not  to  engage  in  such  busi- 
ness within  fifty  miles  of  any  plant 
operated  by  the  lessee,  and  to  dis- 
courage unnecessary  competition,  the 
execution  of  a  lease  would  be  per- 
petually enjoined,  or,  if  executed, 
the  contract  would  be  declared  in 
restraint  of  trade,  and  void  on  the 
ground  of  public  policy.  Anderson 
v.  Shawnee  Compress  Co.,  17  Okl. 
231,  87  P  315,  15  LRA  846.  (2) 
Where  three  coal  mining  companies, 
operating  the  same  vein  in  close 
proximity  to  another  organized 
nominally  in  the  name  of  individ- 
uals, a  third  corporation  to  act  as 
their  general  sales  agent,  and  each 
gives  it  the  exclusive  right  to  sell 
its  entire  output  at  prices  uniform 
as  to  all  the  companies,  not  to  be 
departed  from  without  the  consent 
of  all  the  companies,  and  such  agent 
is  to  introduce  the  coal  in  the  mar- 
kets, control  all  agencies,  and  make 
all  sales,  and  deduct  ten  cents  per 
ton  for  its  compensation,  the  con- 
tract is  illegal.  Slaughter  v. 
Thacker  Coal,  etc.,  Co.,  55  W.  Va. 
642,  47  SE  247,  104  AmSR  1013,  65 
LRA  342.  2  AnnCas  335. 

[b]  Contracts  held  valid. — A  con- 
tract between  two  mercantile  houses 
engaged  in  the  same  line  of  business, 
by  which  each  acquires  an  interest  in 
the  gross  profits  made  by  the  other, 
is  not  void  as  against  public  policy. 
Fechteler  v.  Palm.  133  Fed.  462.  66 
CCA  336.  See  also  Powers  v.  Huber, 
166  111.  A.  119. 

9.  Stewart  v.  Stearns,  etc.,  Lum- 
ber  Co.,    56   Fla.    570.    48    S    19,  24 


LRANS  649;  Cummings  v.  Union 
Blue  Stone  Co.,  164  N.  Y.  401,  58  NE 
525,  79  AmSR  655,  52  LRA  262  [aff 
15  App.  Div.  602,  44  NTS  787];  Po- 
cahontas Coke  Co.  v.  Powhatan  Coal, 
etc.,  Co.,  60  W.  Va.  508,  56  SE  264, 
116  AmSR  901,  10  LRANS  268,  9 
AnnCas  667. 

10.  Stewart  v.  Stearns,  etc..  Lum- 
ber Co.,  56  Fla.  570,  48  S  19,  24 
LRANS  649;  Cummings  v.  Union  Blue 
Stone  Co.,  164  N.  Y.  401,  58  NE  525, 
79  AmSR  655,  62  LRA  262  [aff  15 
App.  Div.  602,  44  NYS  787];  Poca- 
hontas Coke  Co.  v.  Powhatan  Coal, 
etc.,  Co.,  60  W.  Va.  508,  56  SE  264, 
116  AmSR  901,  10  LRANS  268,  9 
AnnCas  667  (holding  that  it  is  no 
defense  to  the  illegality  of  a  con- 
tract or  combination  in  unreason- 
able restraint  of  trade  that  the 
prices  of  the  commodity  constituting 
its  subject  matter  have  not  been 
changed,  or  have  been  lowered). 

11.  See  supra  §  418. 

12.  See  Stewart  v.  Stearns,  etc., 
Lumber  Co.,  56  Fla.  670,  48  S  19,  24 
LRANS  649;  Palmer  v.  Stebbins,  3 
Pick.  (Mass.)  188,  15  AmD  204; 
Skrainka  v.  Scharringhausen,  8  Mo. 
A.  522;  Leslie  v.  Lorrillard,  110  N. 
Y.  519,  18  NE  363,  1  LRA  456;  Kel- 
logg v.  Larkin,  3  Pinn.  (Wis.)  123,  3 
Chandl.  133,  56  AmD  164;  Collins  v. 
Locke,  4  App.  Cas.  674;  Ontario  Salt 
Co.  v.  Merchants  Salt  Co.,  18  Grant 
Ch.  (U.  C.)  540;  Miller  v.  Thompson, 
(Ont.)   20  CanLTOccNotes  77. 

13.  U.  S.  v.  Addystone  Pipe,  etc., 
Co.,  85  Fed.  271,  283,  29  CCA  141,  46 
LRA  122  [mod  on  other  grounds  175 
U.  S.  211,  20  SCt  96,  44  L.  ed.  136] 
(where  the  court  said:  "It  is  true 
that  there  are  some  cases  in  which 
the  courts,  mistaking,  as  we  con- 
ceive, the  proper  limits  of  the  re- 
laxation of  the  rules  for  determin- 
ing the  unreasonableness  of  re- 
straints of  trade,  have  set  sail  on 
a  sea  of  doubt,  and  have  assumed 
the  power  to  say,  in  respect  to  con- 
tracts which  have  no  other  purpose 
and  no  other  consideration  on  either 
side  than  the  mutual  restraint  of 
the  parties,  how  much  restraint  of 
competition  is  in  the  public  inter- 
est, and  how  much  is  not.  The 
manifest  danger  in  the  administra- 
tion of  justice  according  to  so  shift- 
ing, vague,  and  indeterminate  a 
standard  would  seem  to  be  a 
strong  reason  against  adopting  it"). 

14.  Matthews  Glass  Co.  v.  Burk, 
162  Ind.  608,  70  NE  371. 

[a]  Encouragement  of  competi- 
tion not  restraint. — The  law  prohib- 
iting contracts  in  restraint  of  trade 
does  not  prevent  one  from  making 
a  contract  by  which  he  agrees  to 
compete  with  others  in  the  price  of 
a  commodity  which  he  produces  for 
the  use  of  the  public,  for  one  pur- 
pose of  the  law  in  prohibiting  con- 
tracts in  restraint  of  trade  is  to  en- 
courage competition,  and  thereby  to 
lower  the  prices  of  services  and 
commodities  to  the  public.  Ft. 
Smith  Light,  etc.,  Co.  v.  Kelley,  94 
Ark.  461.  127  SW  975. 

15.  Burley  Tobacco  Soc  Gil- 
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to  a  restriction  that  its  use  should  be  only  in  con- 
nection with  particular  unpatented  articles.18  How- 
ever, it  is  now  settled  that  this  right  is  not  derived 
from,  or  protected  by,  the  patent  laws;20  and,  if  it 
exists,  it  must  exist  on  general  contract  principles  ;21 
and  so  far  as  affecting  interstate  commerce  is  abro- 
gated by  express  statute.22  On  the  sale  of  a  patent 
right  the  restraint  may  be  unlimited  during  the  life 
of  the  patent.23  Thus  the  courts  have  held  valid 
a  covenant  by  the  vendor  on  the  sale  of  a  patent 
that  he  will  at  no  time  "aid,  assist  or  encourage 
in  any  manner  any  competition"  against  the 
patent;24  a  covenant  by  the  vendor  of  a  patent  that 
he  will  not  engage  in  business  in  opposition  to  the 
vendee;25  an  agreement  between  two  joint  owners  of 
a  patent  for  the  manufacture  and  sale  of  an  article, 
which  agreement  provides  for  the  continuance  of  the 
manufacture  by  one  of  them,  and  that  the  other 
after  a  certain  time  shall  abstain  therefrom;28  an 


agreement  between  part  owners  of  a  patent  that  the 
patented  device  shall  not  be  sold  fvr  less  than  a 
certain  profit;27  and  other  similar  agreement  . 

[§  425]  hh.  Restrictions  on  Sale  of  Trade-Marks 
or  Trade-Names.  The  same  principles  apply  to  the 
sale  of  trade-marks.  The  seller  of  a  trade-mark  may 
lawfully  bind  himself  not  to  use  it  on  any  prepara- 
tion afterward  made  by  him;2a  and  a  person  may,  by 
assigning  the  right  to  use  his  name  in  the  manufac- 
ture of  a  certain  article,  bar  himself  forever  from 
such  use.30 

[§  426]  ii.  Restrictions  on  Sale  of  Secret  Pro- 
cess. On  the  sale  of  a  secret  process  of  manufacture 
of  an  article  in  general  demand  which  it  is  agreed 
shall  be  communicated  for  the  exclusive  benefit  of 
the  buyer,  it  becomes  a  reasonable  and  necessary 
stipulation  that  the  seller  shall  not  communicate  the 
secret  to  anyone  or  carry  on  the  manufacture  in  the 
future.81   Equity  will  not  permit  one  who  has  sold 


v.  Bell  Tel.  Co.,  36  Oh.  St.  296,  38 
AmR  583;  Commercial  Union  Tel.  Co. 
v.  New  England  Tel.,  etc.,  Co.,  61  Vt. 
241,  17  A  1071,  15  AmSR  893,  6  LRA 
161. 

[a]  Illustration. — Where  the  pat- 
entees of  instruments  essential  to 
the  operation  of  tglephone  lines  had 
licensed  telephone  companies  to  use 
their  patents  for  the  purpose  of  oper- 
ating public  telephone  lines  within 
a  given  district,  but  had  prohibited 
such  companies  from  serving  within 
such  district  any  telegraph  company, 
the  court  by  mandamus  compelled 
the  extension  of  service  to  any  one 
within  the  district  demanding  con- 
nection |  and  paying  established 
charges,  on  the  solid  ground  that  a 
public  telephone  company  is  a  com- 
mon carrier,  and  as  such  subject  to 
the  regulations  imposed  on  all  cor- 
porations of  a  quasi  public  character, 
among  which  was  the  duty  of  deal- 
ing equally  with  all,  and  discrimi- 
nating against  none,  tendering  equal 
pay  for  equal  service;  and  that,  when 
a  patentee  authorizes  the  use'  of  his 
invention  by  one  charged  with  public 
duties  and  subject  to  regulation  by 
law,  it  is  not  competent,  by  a  re- 
striction on  the  use,  to  deprive  the 
licensee  of  the  power  of  rendering 
an  equal  service  to  all  who  apply 
and  who  tender  the  compensation 
fixed  by  law  or  regulation  for  the 
same  service  to  others.  Missouri  v. 
Bell  Tel.  Co.,  23  Fed.  539. 

19.  Henry  v.  A.  B.  Dick  Co.,  224 
U.  S.  1,  32  SCt  364,  56  L.  ed.  645, 
AnnCasl913D  880. 

[a]  IUnstration. — It  was  held  that 
it  is  competent  for  the  owner  of  a 
patent  for  a  machine  for  fastening 
buttons  to  shoes  with  metallic  fas- 
teners to  sell  such  machines  subject 
to  a  condition  that  they  shall  be 
used  only  with  fasteners  manufac- 
tured by  the  seller,  title  to  revert  on 
breach  of  the  condition.  Even  though 
the  fasteners  are  not  patented,  and 
the  result  of  the  restriction  is  to 
give  the  owners  of  the  machine 
patent  a  monopoly  of  their  manu- 
facture and  sale,  this  does  not  make 
the  condition  void  as  in  restraint  of 
trade  or  against  public  policy.  Hea- 
ton-Peninsular  Button-Fastener  Co. 
v.  Eureka  Specialty  Co.,  77  Fed.  288. 

20.  Motion  Picture  Patents  Co.  v. 
Universal  Film  Mfg.  Co.,  37  SCt  416 
foverr  Henry  v.  A.  B.  Dick  Co.,  224 
U.  S.  1,  32  SCt  364,  56  L.  ed.  645, 
AnnCasl913D  880]. 

21.  Motion  Picture  Patents  Co.  v. 
Universal  Film  Mfg.  Co..  37  SCt  416. 

22.  38  U.  S.  St.  at  L.  730-732. 

23.  Stearns  v.  Barrett,  1  Pick. 
(Mass.)  443,  11  AmD  223;  Billings 
v.  Ames,  32  Mo.  265;  Jones  v.  Lees,  1 
H.  &  N.  189,  156  Reprint  1171. 

[a]  An  agreement  between  the 
Joint  Inventors  of  a  machine  that 
one  shall  have  the  exclusive  sale  of 
the   article    in    two   of   the  United 


States  and  the  other  in  the  rest,  and 
that  neither  shall  sell  within  the 
other's  territory,  is  not  void  as  in 
restraint  of  trade.  Stearns  v.  Bar- 
rett, 1  Pick.  (Mass.)  443,  11  AmD 
223. 

[b]  Void  agreement. — A  stipula- 
tion by  a  manufacturer  of  fire  alarm 
and  telegraph  apparatus,  on  a  sale  of 
all  his  machinery,  stock,  letters  pat- 
ent, and  inventions,  that  he  would 
not  for  ten  years  engage  in  the 
manufacture  and  sale  of  such  ap- 
paratus or  enter  into  competition 
with  the  purchaser,  while  valid  in 
so  far  as  the  patents  and  inventions 
agreed  to  be  sold  were  concerned  was 
void  as  against  public  policy  in  so 
far  as  it  prohibited  or  prevented  the 
seller  from  engaging  in  the  manu- 
facture and  sale  of  fire  alarm  and 
telegraph  apparatus  under  other 
patents  or  under  no  patents  at  all. 
Gamewell  Fire  Alarm  Tel.  Co.  v. 
Crane,  160  Mass.  50,  35  NE  98,  39 
AmSR  458,  22  LRA  673. 

24.  Morse  Twist  Drill,  etc..  Co.  v. 
Morse,  103  Mass.  73,  4  AmR  513. 

[al  Stipulation  against  use  of 
similar  inventions. — A  contract  giv- 
ing to  another  the  exclusive  right  to 
use  and  vend  a  patented  construc- 
tion in  eight  states  and  territories 
during  the  life  of  the  letters  patent, 
and  any  extensions  or  reissue  thereof, 
and  forbidding  the  licensee  to  use  or 
to  sell  any  construction  similar  to 
that  granted  by  the  contract,  is  not 
void  as  in  restraint  of  trade.  Stand- 
ard Fireproofing  Co.  v.  St.  Louis  Ex- 
panded Metal  Fireproofing  Co.,  177 
Mo.  559.  76  SW  1008  [app  dism  195 
U.  S.  627,  25  SCt  792,  49  L.  ed.  351]. 

25.  Mackinnon  Pen  Co.  v.  Foun- 
tain Ink  Co.,  48  N.  Y.  Super,  442 
[app  dism  93  N.  T.  608  mem]. 

26.  Kinsman  v.  Parkhurst.  18 
How.  (U.  S.)  289,  15  L.  ed.  385. 

27.  Parkhurst  v.  Kinsman,  18  F. 
Cas.  No.  10,757,  1  Blatchf.  488  [aff 
18  How.  289,  15  L.  ed.  385]. 

28.  Hulse  v.  Bonsack  Mach.  Co., 
65  Fed.  864.  13  CCA  180;  Warth  v. 
L.  Loewenstein  &  Sons,  121  111.  A.  71 
[mod  on  other-  grounds  219  111.  222, 
76  NE  379];  Billings  v.  Ames,  32  Mo. 
265;  Good  v.  Daland,  121  N.  Y.  1,  24 
NE  15.  But  see  Tecktonius  v.  Scott, 
110  "Wis.  441,  86  NW  672  (holding 
that  a  provision  in  a  contract,  not 
limited  as  to  duration,  by  which  a 
party  bound  himself  and  his  heirs 
not  to  manufacture  or  sell  any  band 
fastening  device  of  any  kind  or  char- 
acter, except  that  covered  by  a  cer- 
tain patent,  was  void). 

[a]  Illustrations. —  (1)  An  agree- 
ment by  a  patentee  to  allow  an  asso- 
ciation and  its  members  the  exclu- 
sive use  and  sale  of  inventions 
patented  by  him.  Good  v.  Deland, 
121  N.  Y.  1,  24  NE  15.  (2)  An  agree- 
ment by  one  who  has  been  sued  for 
the  breach  of  a  patent  that  in  con- 
sideration of  the  dismissal   of  the 


suit  and  of  a  right  to  the  partial  tise 
of  the  patent  for  a  year  he  will  not 
manufacture  or  put  up  the  patented 
article  during  the  existence  of  the 
patent.  Billings  v.  Ames.  32  Mo.  265. 
(3)  An  agreement  that  a  royalty  con- 
tract may  be  terminated,  licensees 
not  to  use  any  other  similar  machine 
until  patents  shall  have  run  out. 
Warth  v.  L.  Loewenstein  &  Sons,  121 
111.  A.  71  [mod  on  other  grounds  219 
111.  222,  76  NE  379].  (4)  A  contract 
of  employment  between  a  company 
using1  patented  machines  and  a  me- 
chanic which  required  that  any  im- 
provements in  the  machines  made  by 
such  mechanic  should  belong  to  the 
company.  Hulse  v.  Bonsack  Mach. 
Co.,  65  Fed.  864,  13  CCA  180. 

29.  Brewer  v.  Lamar,  69  Ga.  656, 
47  AmR  766;  Ponds  Extract  Co.  v. 
Humphreys  Specific  Homoeopathic 
Co.,  50  HowPr  (N.  Y.)  358;  Gillis  v. 
Hall,  7  Phila.  (Pa.)  422.  See  Trade- 
Marks,  Trade-Names  and  Unfair 
Competition  [38  Cyc  866  et  seq] 

30.  See  Trade-Marks,  Trade- 
Names  and  Unfair  Competition  [38 
Cyc  874]. 

31.  U.  S.— Fowle  v.  Park,  131  U. 
S.  88,  9  SCt  658.  33  L.  ed.  67.  See 
also  Dr.  Miles  Medical  Co.  v.  Park, 
etc.,  Co.,  220  U.  S.  373,  31  SCt  376, 
55  L.  ed.  502  (distinguishing  between 
protections  of  process  of  manufac- 
ture and  restrictions  on  sale  of 
manufactured  articles). 

Ga. — Brewer  v.  Lamar,  69  Ga.  656, 
47  AmD  766. 

Ind. — Wiley  v.  Baumgardner,  97 
Ind.  66,  49  AmR  427. 

Kan. — Mills  v.  Ressler,  87  Kan. 
549.  125  P  58. 

Mass. — Vickery  v.  Welch,  19  Pick. 
523,  96  AmD  668. 

Mo. — Mallinckrodt  Chemical  Works 
v.  Nemnich,  83  Mo.  A.  6  [aff  169  Mo. 
388,  69  SW  355]. 

N.  Y.— Hard  v.  Seeley,  47  Barb. 
428;  Alcock  v.  Giberton,  12  N.  Y. 
Super.  76;  Jarvis  v.  Peck,  10  Paige 
118,  Hoffm.  479  [aff  10  Paige  118]. 

Eng. — Leather  Cloth  Co.  v.  Lorsont, 
L.  R.  9  Eq.  345;  Bryson  v.  White- 
head, 1  Sim.  &  St.  74,  1  EngCh  74, 
57  Reprint  29. 

See  Grand  Rapids  Wood  Finishing 
Co.  v.  Hatt,  152  Mich.  132.  115  NW 
714  (holding  statutory  inhibition  of 
contracts  in  restraint  of  trade  not  to 
prevent  a  stipulation,  of  this  kind). 

[a]  Illustrations. —  (1)  A  covenant 
by  a  person,  in  selling  "Brewer's 
Lung  Restorer,"  a  patent  medicine, 
"never  to  use  or  permit  my  name  to 
be  used  on  any  preparation  which 
could  be  recommended  and  sold  for 
the  same  purpose"*  as  that  for  which 
the  medicine  in  question  was  used 
and  sold,  or  to  impart  the  receipt 
thereof  to  anyone,  was  valid. 
Brewer  v.  Lamar,  69  Ga.  656,  660, 
47  AmR  766.  (2)  On  the  sale  of  a 
process  for  porcelain  teeth,  a  cove- 
nant by  the  seller  not  to  carry  on 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  tifle,  page  and  note  number. 
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for  a  valuable  consideration  the  absolute  and  exclu- 
sive property  in  a  medicine  compounded  by  a  secret 
process  to  reveal  such  secret  to  a  third  person,  either 
by  himself  or  through  a  member  of  his  family,  and 
will  restrain  by  injunction  the  use  of  a  secret  so 
revealed.32  The  assignment  by  the  proprietor  of  a 
secret  medicinal  compound  of  the  exclusive  right  to 
manufacture  and  sell  it  in  certain  states  and  terri- 
tories, with  a  covenant  by  the  assignor  not  to  manu- 
facture or  sell  the  article  in  such  territory,  and  a 
covenant  by  the  assignees  not  to  manufacture  or  sell 
it  in  other  territory,  is  not  contrary  to  public 
policy.33 

[§  427]  jj.  Restrictions  on  Resale.  A  seller  of 
personal  property  cannot  ordinarily  restrict  the 
future  use  or  the  alienation  of  the  property,3*  ex- 


cept in  a  case  where  a  very  special  kind  of  property 
is  involved,35  such  as  a  slave  or  an  heirloom,36  and 
it  would  seem  that  the  electrotype  or  stereotype 
plates  of  a  publication,  although  not  subject  to 
copyright,  are  also  property  of  this  class.37  Like- 
wise a  conveyance  in  fee  containing  a  provision  that 
the  grantee  shall  not  sell  or  dispose  of  the  land  in 
any  way  whatever  is  invalid.38  In  England39  and 
Canada,40  agreements  by  which  the  seller  of  mer- 
chandise attempts  to  control  the  price  at  which  it 
shall  be  resold  by  the  buyer  are  sustained.  The 
trend  of  authority  in  the  United  States  is  to  the 
contrary,  although  the  authorities  are  not  in  entire 
accord.41  A  principal  may  of  course  fix  the  price  at 
which  goods  may  be  sold  by  his  agent  for  sale  en 
commission.42 


or  be  interested  in  the  conduct  of  the 
business  of  manufacturing  porcelain 
teeth  or  to  impart  the  secret  to  any- 
one is  valid.  Alcock  v.  Giberton,  12 
N.  T.  Super.  76.  (3)  Where  the 
owner  of  a  factory  for  the  manufac- 
ture of  a  certain  kind  of  cheese  desig- 
nated by  a  certain  name  sold  it, 
together  with  the  secret  of  the 
manufacture,  to  plaintiffs,  a  covenant 
that  neither  she  nor  her  husband, 
father,  or  brother-in-law,  who  had 
all  assisted  her  in  running  the  fac- 
tory, would  impart  the  secret  to  any 
other  person  than  plaintiffs,  nor 
engage  in  the  business  of  manufac- 
turing or  selling  such  cheese  was 
valid.  Tode  v.  Gross,  127  N.  Y.  480. 
28  NE  469,  24  AmSR  475,  13  LRA 
652   [aff  4  NYS  402]. 

32.  Simmons  Medicine  Co.  v.  Sim- 
mons, 81  Fed.  163.  And  see  National 
Gum,  etc.-,  Co.  v.  Braendly,  27  App. 
Div.  219,  224,  51  N.  Y.  Suppl.  93 
(where  the  court  said:  "There  is  no 
doubt  that  so  much  of  the  contract 
as  provided  that  the  defendant  would 
disclose  to  the  plaintiff  the  secret 
processes  used  in  the  manufacture 
of  its  goods,  and  would  not  disclose 
those  secrets  to  anybody  else,  nor 
use  them  in  the  business  of  any  other 
person,  was  valid  and  could  be  en- 
forced. (Alcock  v.  Giberton,  12  N. 
Y.  Super.  76;  Jarvis  v.  Peck,  10  Paige 
(N.  Y.)  118.)  It  is  said  that  the 
court  cannot  compel  the  disclosure 
of  these  secret  processes.  In  one 
sense  that  may  be  very  true,  but,  as 
a  step  toward  compelling  the  defend- 
ant to  perform  that  part  of  its  agree- 
ment, it  certainly  has  the  power  to 
restrain  him  from  disclosing  those 
processes  to  anybody  else,  and  to 
punish  him  if  he  violates  an  injunc- 
tion imposing  that  restraint.  It  may 
do  this  not  only  in  performance  of 
the  contract  by  which  he  agreed  not 
to  disclose  these  secrets,  but  also,  in 
the  absence  of  that  negative  stipu- 
lation, by  way  of  compelling  him  to 
perform  the  contract  which  he  made 
to  disclose  those  processes  to  the 
plaintiff.  (Peabody  v.  Norfolk,  98 
Mass.  452,  96  AmD  664;  Catt  v. 
Tourle,  L.  R.  4  Ch.  654;  Lumley  v. 
Wagner,  1  De  G.  M.  &  G.  604.  50 
BngCh  466,  42  Reprint  687,  6  ERC 
652)"). 

33.  Fowle  v.  Park.  131  TJ.  S.  88, 
9  SCt  658,  33  L.  ed.  67.  See  Mills  v. 
Ressler,  87  Kan.  549,  125  P  58  (sus- 
taining a  contract  limiting  the  right 
of  a  physician  to  practice  a  specialty, 
and  limiting  his  right  to  sell  or  dis- 
close certain  formulas  used  in  such 
practice). 

34.  Dr.  Miles  Medical  Co.  v.  Park, 
etc.,  Co.,  220  U.  S.  373,  31  SCt  376,  55 
L.  ed.  502;  Elijah  v.  Mottinger,  161 
Iowa  371,  142  NW  1038;  Garst  v. 
Hall,  etc.,  Co.,  179  Mass.  588,  61  NE 
219,  55  LRA  631.  • 

[a]  Illustration.— A  seller  of  a 
wagon  and  team  cannot,  by  condition 
in  the  contract  of  sale,  require  the 
purchaser  to  use  them  solely  in  con- 
nection with  the  seller's  business. 
Elijah  v.  Mottinger,  161  Iowa  371, 
142  NW  1038. 

35.  Dr.  Miles  Medical  Co.  v.  Park, 


etc..  Co..  220  TJ.  S.  373,  31  SCt  376, 
55  I.,,  ed.  502.  See  Coke  Litt.  §  360 
(where  it  is  said:  "If  a  man  be  pos- 
sessed of  a  lease  for  years,  or  of  a 
horse,  or  of  any  other  chattell,  reall 
or  personall,  and  give  or  sell  his 
whole  interest  or  propertie  therein 
upon  condition  that  the  donee  or 
vendee  shall  not  alien  the  same,  the 
same  is  void,  because  his  whole  in- 
terest and  propertie  is  out  of  him, 
so  as  he  hath  no  possibilitie  of  a 
reverter,  and  it  is  against  trade  and 
traffique,  and  bargaining  and  con- 
tracting between  man  and  man"). 

36.  See  Dr.  Miles  Medical  Co.  v. 
Park,  etc.,  Co.,  220  U.  S.  373,  31  SCt 
376.  55  L.  ed.  502  (dictum). 

37.  Meyer  v.  Estes,  164  Mass.  457, 
41  NE  683,  32  LRA  283  (holding  that, 
where  electrotype  plates  are  sold  so 
that  the  absolute  title  passes  to  the 
buyers  a  clause  in  the  contract  of 
sale  providing  that  the  buyers  will 
not  sell  the  plates  to  other  parties 
or  multiply  them  for  the  purposes  of 
sale  is  valid). 

33.    Munroe  v.  Hall,  97  N.  C.  206, 

1  SE  651. 

Restraint  on  alienation  generally 
see  Perpetuities  [30  Cyc  1464]. 

39.  Elliman  v.  Carrington,  [1901] 

2  Ch.  275;  Dunlop  Pneumatic  Tyre 
Co.  v.  Selfridge,  29  T.  L.  R.  270. 

40.  Wampole  v.  J_,yons,  25  Que. 
Super.  390.  But  see  Stearns  v.  Avery, 
33  Ont.  L.  251,  8  OntWN  70  (where 
an  injunction  to  enforce  a  price 
fixing  agreement  was  refused  when 
the  stipulations  imposed  by  the 
vendor  plaintiffs  were  such  as  un- 
reasonably to  enhance  the  price  to 
the  purchasing  public,  since  the  ele- 
ment of  crime  came  in  and  affected 
the  freedom  of  the  contract);  Wam- 
pole v.  F.  E.  Karn  Co.,  Ltd.,  11  Ont. 
L.  619,  7  OntWR  810  (holding  such 
an  agreement  void  as  a  violation  of 
Ont.  Cr.  Code  §  516,  defining  conspir- 
acy in  restraint  of  trade). 

41.  See  cases  infra  notes  49,  50. 
But  see  Dr.  Miles  Medical  Co.  v. 
Park,  etc.,  Co.,  220  U.  S.  373,  411,  31 
SCt  376,  55  L.  ed.  502  (where,  in  a 
dissenting  opinion,  Mr.  Justice 
Holmes  said,  with  reference  to  the 
decision  of  the  majority  of  the  court 
holding  invalid  a  price  restriction 
agreement  directed  toward  the  main- 
tenance of  the  price  of  certain  pro- 
prietary medicines:  "There  is  no 
statute  covering  the  case;  there  is 
no  body  of  precedent  that  by  in- 
eluctable logic  requires  the  conclu- 
sion to  which  the  court  has  come. 
The  conclusion  is  reached  by  extend- 
ing a  certain  conception  of  public 
nolicy  to  a  new  sphere.  On  such 
matters  we  are  in  perilous  country. 
I  think  that,  at  least,  it  is  safe  to 
say  that  the  most  enlightened  judi- 
cial policy  is  to  let  people  manage 
their  own  business  in  their  own  way, 
unless  the  ground  for  interference  is 
very  clear.  What  then  is  the  ground 
upon  which  we  interfere  in  the  pres- 
ent case?  Of  course,  it  is  not  the 
interest  of  the  producer.  No  one.  I 
judge,  cares  for  that.  It  hardly  can 
be  the  interest  of  subordinate  vend- 
ors, as  there  seems  to  be  no  particu- 
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lar  reason  for  preferring  them  to  the 
originator  and  first  vendor  of  the 
product.  Perhaps  it  may  be  assumed 
to  be  the  interest  of  the  consumers 
and  the  public.  On  that  point  I  con- 
fess that  I  am  in  a  minority  as  to 
larger  issues  than  are  concerned 
here.  I  think  that  we  greatly  exag- 
gerate the  value  and  importance  to 
the  public  of  competition  in  the  pro- 
duction or  distribution  of  an  article 
(here  it  is  only  distribution),  as  fix- 
ing a  fair  price.  What  really  fixes 
that  is  the  competition  of  conflicting 
desires.  We,  none  of  us,  can  have  as 
much  as  we  want  of  all  the  things 
that  we  want.  Therefore,  we  have  to 
choose.  As  soon  as  the  price  of 
something  that  we  want  goes  abave 
the  point  at  which  we  are  willing  to 
give  up  other  things  to  have  that, 
we  cease  to  buy  it  and  buy  some- 
thing else.  Of  course,  I  am  speaking 
of  things  that  we  can  get  along 
without.  There  may  be  necessaries 
that  sooner  or  later  must  be  dealt 
with  like  short  rations  in  a  ship- 
wreck, but  they  are  not  Dr.  Miles's 
medicines.  With  regard  to  things 
like  the  latter  it  seems  to  me  that 
the  point  of  most  profitable  returns 
marks  the  equilibrium  of  social  de- 
sires and  determines  the  fair  price 
in  the  only  sense  in  which  I  can  find 
meaning  in  those  words.  The  Dr. 
Miles  Medical  Company  knows  bet- 
ter than  we  do  what  will  enable  it 
to  do  the  best  business.  We  must 
assume  its  retail  price  to  be  reason- 
able, for  it  is  so  alleged  and  the  case 
is  here  on  demurrer;  so  I  see  nothing 
to  warrant  my  assuming  that  the 
public  will  not  be  served  best  by  the 
company  being  allowed  to  carry  out 
its  plan.  I  cannot  believe  that  in 
the  long  run  the  public  will  profit  by 
this  court  permitting  .knaves  to  cut 
reasonable  prices  for  some  ulterior 
purpose  of  their  own  and  thus  to  im- 
pair, if  not  to  destroy,  the  produc- 
tion and  sale  of  articles  which  it  is 
assumed  to  be  desirable  that  the  pub- 
lic should  be  able  to  get");  New 
York  Ice  Co.  v.  Parker,  21  HowPr 
(N.  Y.)  302  (where  validity  of  con- 
tract was  not  discussed);  Fisher 
Flouring  Mills  Co.  v.  Swanson.  76 
Wash.  649,  658,  137  P  144,  51  LRANS 
522  (where  the  rule  is  stated  as  fol- 
lows: "Contracts  fixing  prices  as  in- 
cidental to  some  main  contract,  and 
involving  less  tha^n  a  controlling 
part  of  a  given  commodity  in  a  given 
market,  not  proceeding  from,  nor 
tending  to  create,  or  to  maintain  a 
monopoly,  will  be  sustained  when  the 
restriction  is,  under  the  circum- 
stances of  the  particular  case,  rea- 
sonable in  reference  to  the  interests 
of  the  parties,  and  reasonable  in  ref- 
erence to  the  interests  of  the  public; 
that  is  to  say.  when  the  price  fixed 
is  fairly  necessary  to  the  protection 
of  the  covenantee,  and  fair  to  the 
public  in  that  it  furnishes  only  a  rea- 
sonable profit  to  the  contracting  par- 
ties. Lacking  these  elements,  such 
contracts  are  invalid  as  contrary  to 
public  policy"). 

42.    Walsh  v.  Dwight,  40  App.  Div. 
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Patented  articles.  In  the  case  of  patented  articles, 
it  is  held  that  the  owner  of  the  patent  may  restrict 
the  price  at  which  articles  produced  under  the 
patent  may  be  sold  by  a  licensee;43  but  where  the 
patentee  or  licensee  has  sold  an  article  produced 
under  the  patent,  an  attempted  restriction  by  him  ot" 
the  price  at  which  the  purchaser  may  resell  is  in- 
valid." 

Copyrighted  works.45  The  principles  applicable  to 
patented  articles  are  effective  in  the  case  of  a  copy- 
righted publication.46  Hence  an  agreement  that  a 
copyrighted  book  shall  not  be  sold  below  a  certain 
price  by  one  to  whom  the  plates  of  the  work  are 
sold  is  not  in  restraint  of  trade.47  But  it  has  been 
held  that  even  in  the  case  of  articles  or  publications 
protected  by  the  copyright  law  the  fact  that  the 
owner  of  the  copyright  has  the  sole  right  to  sell 
copies  of  the  copyrighted  production  does  -not  con- 
fer on  him  the  right  to  limit  the  price  at  which  they 


may  be  resold  by  the  purchaser.4' 

Articles  manufactured  under  secret  process.  The 
fact  that  articles  are  manufactured  under  si  <  cu  t 
process  which  is  not  patented  does  not  confer  on  the 
manufacturer  the  right  to  restrict  the  price  at  which 
they  may  be  resold  by  the  purchaser  from  tnm. 

Special  or  private  brands.  While  closely  analo- 
gous to  .the  sale  of  goods  prepared  under  secret 
processes,  such  as  proprietary  medicines  already  dis- 
cussed,''0 it  has  been  suggested  that  the  rule  an- 
nounced as  to  such  articles  is  not  applicable  to  a 
case  where  a  manufacturer  produces  and  sells  under 
a  special  brand  a  commodity  in  general  use  and 
which  others  manufacture  and  sell,  and  it  has  been 
held  that  with  regard  to  such  products  a  restriction 
on  the  price  on  resale  may  be  sustained.51 

Board  of  trade  quotations.  It  has  been  held  that 
confidential  communications  of  quotations  collected 
by  a  board  of  trade  may  be  subject  to  a  restriction 


513,  58  NYS  91;  Whitney  v.  Biggs, 
92  Misc;  424,  156  NTS  1107. 

43.  Bement  v.  National  Harrow 
Co.,  186  U.  S.  70,  22  SCt  747,  46  L. 
ed.  1058.  1 

44.  Straus  v.  Victor  Talking 
Mach.  Co.,  37  SCt  412;  Bauer  v. 
O'Donnell,  229  U.  S.  1,  33  SCt  616,  57 
Li.  ed.  1041,  50  LRANS  .1185;  Kel- 
logg Toasted  Corn  Flake  Co.  v.  Buck, 
208  Fed.  383;  Waltham  Watch  Co.  v. 
Keene,  202  Fed.  225.  See  Henry  v. 
A.  B.  Dick  Co.,  224  U.  S.  1,  32  SCt 
364,  56  Li.  ed.  645,  AnnCasl913D  880 
(where  it  is  said  that  an  absolute 
and  unconditional  sale  operates  to 
pass  the  patented  thing  outside  the 
boundaries  of  the  patent,  because 
such  a  sale  implies  that  the  patentee 
consents  that  the  purchaser  may  use 
the  machine  so  long  as  its  identity 
is  preserved). 

45.  See  generally  Copyright  and 
Literary  Property  §§  260,  291. 

46.  Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  38  App.  Div.  426,  56 
NYS  597. 

47.  Murphy  v.  Christian  Press 
Assoc.  Pub.  Co.,  38  App.  Div.  426,  56 
NYS  597.- 

48.  Straus  v.  American  Publish- 
ers' Assoc.,  231  U.  S.  222,  34  SCt  84, 
58  L.  ed.  192,  LRA1915A  1099.  See 
Bobbs-Merrill  Co.  v.  Straus,  210  U.  S. 
339,  28  SCt  722,  52  L.  ed.  1086  (where 
a  mere  notice  was  held  insufficient 
to  impose  a  restriction).  But  see 
Authors,  etc.,  Assoc.  v.  O'Gorman 
Co..  147  Fed.  6L6  (holding  that  a  pro- 
vision in  a  contract  for  the  sale  of 
a  copyrighted  book  that  it  should  not 
be  resold  or  offered  or  advertised  for 
resale  within  a  year  was  not  con- 
trary to  public  policy). 

"No  more  than  the  patent  statute 
was  the  copyright  act  intended  to 
authorize  agreements  in  unlawful  re- 
straint of  trade  and  tending  to  mon- 
opoly, in  violation  of  the  specific 
terms  of  the  Sherman  Law."  Straus 
v.  American  Publishers'  Assoc.,  231 
U.  S.  222,  234,  34  SCt  84,  58  L.  ed. 
192.  LRA1915A  1099. 

49.  Dr.  Miles  Medical  Co.  v.  Park, 
etc.,  Co.,  220  U.  S.  373,  31  SCt  376,  55 
L.  ed.  502;  John  D.  Park,  etc.,  Co.  v. 
Hartman,  153  Fed.  24,  82  CCA  158, 
12  LRANS  135  [rev  145  Fed.  358,  and 
certiorari  dism  212  U.  S.  588  mem, 
29  SCt  639  mem,  53  L.  ed.  662  mem]; 
Garst  v.  Hall,  etc..  Co.,  179  Mass.  588, 
61  NE  219,  55  LRA  631;  Garst  v. 
Harris,  177  Mass.  72,  58  NE  174;  W. 
II.  Hill  Co.  v.  Gray,  163  Mich.  12,  127 
NW  803,  30  LRANS  327.  See  Garst 
v.  Wissl'er,  21  Pa.  Super.  532  (in 
which  it  was  held  that  while  a  man- 
ufacturer of  medicine  might  control 
the  trade  sales  of  his  products  to 
direct  purchasers,  he  could  not  re- 
tain the  title  to  his  property  and  im- 
pose unreasonable  restrictions  on  its 
transfer  after  he  has  received  the 
price  he  designates  as  the  full  pur- 
chase price  therefor,  and  that  one 


who  has  not  contracted  with  him  Is 
not  bound,  although  he  has  notice  of 
the  terms  of  the  restrictions  of  the 
selling  price).  Contra  Dr.  Miles 
Medical  Co.  v.  Javnes  Drug  Co.,  149 
Fed.  838;  Dr.  Miles  MedicaLCo.  v. 
Piatt,  142  Fed.  606;  John  D.  Park, 
etc.,  Co.  v.  National  Wholesale  Drug- 
gists' Assoc..  175  N.  Y.  1,  67  NE  136, 
96  AmSR  578,  62  LRA  632  [af¥  54 
App.  Div.  223,  64  NYS  276.  66  NYS 
615];  Park  v.  National  Wholesale 
Druggists'  Assoc.,  50  NYS  1064;  EUi- 
man  v.  Carrington,  [1901]  2  Ch.  275; 
Wampole  v.  Lyons,  25  Que.  Super. 
390. 

[a]  Discussion  of  rule. — "The 
present  case  is  not  analogous  to  that 
of  a  sale  of  good  will,  or  of  an  in- 
terest in  a  business,  or  of  the  grant 
of  a  right  to  use  a  process  of  manu- 
facture. The  complainant  has  not 
parted  with  any  interest  in  its  busi- 
ness or  instrumentalities  of  produc- 
tion. It  has  conferred  no  right  by 
virtue  of  which  purchasers  of  its 
products  may  compete  with  it.  It  re- 
tains complete  control  over  the  busi- 
ness in  which  it  is  engaged,  manufac- 
turing what  it  pleases  and  fixing  such 
prices  for  its  own  sales  as  it  may 
desire.  Nor  are  we  dealing  with  a 
single  transaction,  conceivably  unre- 
lated to  the  public  interest.  The 
agreements  are  designed  to  maintain 
prices,  after  the  complainant  has 
parted  with  the  title  to  the  articles, 
and  to  prevent  competition  among 
those  who  trade  in  them. 
But  agreements  or  combinations  be- 
tween dealers,  having  for  their  sole 
purpose  the  destruction  of  competi- 
tion and  the  fixing  of  prices,  are  in- 
jurious to  the  public  interest  and 
void.  They  are  not  saved  by  the  ad- 
vantages which  the  participants  ex- 
pect to  derive  from  the  enhanced 
price  to  the  consumer.  .  .  .  The 
complainant's  plan  falls  within  the 
principle  which  condemns  contracts 
of  this  class.  It,  in  effect,  creates 
a  combination  for  the  prohibited  pur- 
poses. No  distinction  can  properly 
be  made  by  reason  of  the  particular 
character  of  the  commodity  in  ques- 
tion. It  is  not  entitled  to  special 
privilege  or  immunity.  It  is  an  arti- 
cle of  commerce  and  the  rules  con- 
cerning the  freedom  of  trade  must 
be  held  to  apply  to  it.  Nor  does  the 
fact  that  the  margin  of  freedom  is 
reduced  by  the  control  of  production 
make  the  protection  of  what  remains, 
in  such  a  case,  a  negligible  matter. 
And  where  commodities  have  passed 
into  the  channels  of  trade  and  are 
owned  by  dealers,  the  validity  of 
agreements  to  prevent  competition 
and  to  maintain  prices  is  not  to  be 
determined  by  the  circumstance 
whether  they  were  produced  by  sev- 
eral manufacturers  or  by  one,  or 
whether  they  were  previously  owned 
by  one  or  bv  many."  Dr.  Miles  Med- 
ical Co.  v.  Park,  etc.,  Co.,  220  U.  S. 


373,  407,  408,  31  SCt  376,  55  L.  ed. 
502. 

[b]  Illustration. — A  contract  be- 
tween a  manufacturer  of  medicinnl 
tablets  manufactured  under  a  secret 
process  and  a  retail  druegist  binding 
the  latter  not  to  sell  them  at  less 
than  a  fixed  price,  and  not  to  sell  at 
all  to  wholesale  or  retail  dealers  not 
accredited  agents  of  the  manufac- 
turer, is  void  within  the  common-law 
prohibition  of  restraint  of  trade. 
W.  H.  Hill  Co.  v.  Grav.  163  Mich.  12, 
127  NW  803,  30  LRANS  327. 

50.  See  supra  text  and  note  49. 

51.  Ghirardelli  Co.  v.  Hunsicker, 
164  Cal.  355.  128  P  1041;  r.rosran  v. 
Chaffee.  156  Cal.  611,  105  P  745.  27 
LRANS  395;  Fisher  Flouring  Mills 
Co.  v.  Swanson,  76  Wash.  649.  137  P 
144.  51  LRANS  522.  Compare  Clark 
v.  Frank,  17  Mo.  A.  602  (where  a  con- 
tract to  maintain  prices  in  considera- 
tion of  a  rebate  was  sustained  but 
the  question  of  protecting  brand  was 
hot  discussed). 

[a]  Eeason  for  rule. — "It  seems 
to  us  an  economic  fallacy  to  assume 
that  the  competition  which,  in  the 
absence  of  monopoly,  benefits  the 
public,  is  competition  between  rival 
retailers.  The  true  competition  is  be- 
tween rival  articles,  a  competition  in 
excellence,  which  can  never  be  main- 
tained if,  through  the  perfidy  of  the 
retailer  who  cuts  prices  for  his  own 
ulterior  purposes,  the  manufacturer 
is  forced  to  compete  in  prices  with 
goods  of  his  own  production,  while 
the  retailer  recoups  his  losses  on  the 
cut  price  by  the  sale  of  other  arti- 
cles at,  or  above  their  reasonable 
price.  It  is  a  fallacy  to  assume  that 
the  price  cutter  pockets  the  loss.  The 
public  makes  it  up  on  other  pur- 
chases. The  manufacturer  alone  is 
injured,  except  as  the  public  is  also 
injured  through  the  manufacturer's 
inability,  in  the  face  of  cut  prices, 
to  maintain  the  excellence  of  his 
product.  Fixing  the  price  on  all 
brands  of  high  grade  flour  is  a  very 
different  thing  from  fixing  the  price 
on  one  brand  of  high  grade  flour. 
The  one  means  destruction  •  of  all 
competition  and  of  all  incentive  to 
increased  excellence.  The  other 
means  heightened  competition  and 
intensified  incentive  to  increased  ex- 
cellence. It  will  not  do  to  say  that 
the  manufacturer  has  no  interest  to 
protect  bv  contract  in  the  goods  after 
he  has  sold  them.  They  are  person- 
ally identified  and  morally  guaran- 
teed by  his  mark  and  his  advertise- 
ment."" Fisher  Flouring  Mills  Co.  v. 
Swanson,  76  Wash.  649,  668,  137  P 
144.  51  LRANS  522. 

[b]  Illustrations. — This  rule  has 
been  applied  to  a  particular  brand  of: 

(1)  Olive  oil.  Groeran  v.  Chaffee.  156 
Cal.  611,  105  P  745.  27  LRANS  395. 

(2)  Ground  chocolate.  Ghirardelli 
Co.  v.  Hunsicker,  164  Cal.  355.  128  P 
1041.      (3)    Flour.     Fisher  Flouring 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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as  to  the  use  of  such  quotations  by  the  person  to 
whom  they  are  communicated.52 

[§  428]  kk.  Agreements  by  Employees.   In  the 

application  of  the  doctrine  of  reasonableness  of  re- 
straint it  has  been  held  that  there  is  no  substantial 
difference  whether  the  thing  or  value  bargained  for 
is  contained  in  a  contract  of  sale  or  in  a  contract 
of  hiring;53  hence  agreements  by  which  an -employee 
undertakes  not  to  enter  into  a  competing  business 
on  leaving  his  employer's  service  are  sustained 
when  no  wider  than  reasonably  necessary  for  the 

Mills  Co.  v.  Swanson,  76  Wash.  649, 
137  P  144.   51   LRANS  522. 

52.  Chicago  Bd.  of  Trade  v.  Chris- 
tie Grain,  etc.,  Co.,  198  U.  S.  236,  25 
SCt  637,  49  L.  ed.  1031. 

53.  Eureka  Laundry  Co.  v.  Long, 
146  Wis.  205,  131  NW  412,  35  LRA 
NS  119. 

54.  Heinz  v.  National  Bank  of 
Commerce,  237  Fed.  942;  Knapp  v. 
S.  Jarvis  Adams  Co.,  135  Fed.  1008, 
70  CCA  53  6;  Magnolia  Metal  Co.  v. 
Price,  65  App.  Div.  276,  72  NYS  792; 
Underwood,  Ltd.  v.  Barker,  [1899]  1 
Ch.  300.  And  see  cases  in  following 
notes. 

55.  Colo. — Jewel  Tea  Co.  v.  Wat- 
kins,  26  Colo.  A.  494,  145  P  719. 

Conn. — Styles  v.  Lyon,  87  Conn. 
23,  86  A  564. 

N.  J. — Owl  Laundry  Co.  v.  Banks, 
83  N.  J.  Eq.  230,  89  A  1055. 

N.  Y. — Eastern  New  York  Wet 
Wash  Laundry  Co.  v.  Abrahams,  173 
App.  Div.  788,  160  NYS  69;  Suther- 
land v.  Connecticut  Mut.  L.  Ins.  Co., 
87  Misc.  383,  149  NYS  1008;  Hackett 
v.  A.  L.  &  J.  J.  Reynolds  Co.,  30 
Misc.  733,  62  NYS  1076;  Reynolds 
Co.  v.  Dreyer,  12  Misc.  368,  33  NYS 
649. 

Pa. — Erie  County  Milk  Assoc.  v. 
Ripley,  18  Pa.  Super.  28. 

Tenn. — Turner  v.  Abbott,  116  Tenn. 
718,  94  SW  64,  6  LRANS  892,  8  Ann 
Cas  150 

Wis.— Jewel  Tea  Co.  v.  Novak,  146 
Wis.  224,  131  NW  415;  Eureka 
Laundry  Co.  v.  Long,  146  Wis.  205, 
131  NW  412,  35  LRANS  119. 

Eng. — Mason  v.  Provident  Cloth- 
ing, etc.,  Co.,  Ltd.,  [1913]  A.  C.  724. 

Ont. — Wicher  v.  Darling,  9  Ont. 
311. 

[a]  Reason  for  rule. — In  an  Eng- 
lish case  where  a  person,  in  con- 
sideration of  obtaining  employment 
from  another,  agreed  that  he  would 
not  for  twelve  months  after  leaving 
his  employment  sell  similar  goods 
within  eight  miles  of  the  London 
post  office,  the  master  of  the  rolls 
said:  "I  think  it  is  of  the  utmost 
importance  to  state  that  it  is  far 
more  beneficial  to  men  in  the  posi- 
tion of  the  defendant,  in  my  opinion, 
that  the  order  should  be  made  than 
that  it  should  be  refused.  Men 
of  this  class  obtain  employment 
on  certain  terms  which  prevent  them, 
on  leaving  that  employment,  from 
making  use  of  the  knowledge  which 
they  have  acquired  during  the  em- 
ployment to  set  up  in  business 
against  their  master  and  destroy  his 
business.  Now,  if  we  said  that  no 
such  agreement  as  this  would  be 
binding  on  the  men  who  entered  into 
it,  the  result  might  be  that  no  such 
business  would  be  carried  on  and 
that  the  men  would  get  no  employ- 
ment at  all,  and  therefore,  if  we  are 
to  consider  the  consequences  of  what 
we  are  doing,  I  think  the  balance  of 
convenience  or  inconvenience  would 
shew  that  we  ought  strictly  to  en- 
force such  contracts."  Middleton  v. 
Brown,  47  L.  J.  Ch.  411,  412. 

[b]  Contracts  held.  valid. — (1) 
Limitation  on  laundry  driver  for  two 
years  extending  to  portion  of  city 
covered  by  laundry  route.  Eureka 
Laundry  Co.  v.  Long,  146  Wis.  205, 
131  NW  412,  35  LRANS  119.  (2) 
Limitation  of  ice  wagon  driver  for 
one  y»ar  in  any  territory  covered  by 
route  or  five  squares  therefrom. 
American  Ice  Co.  v.  Lynch.  74  N.  J. 
Eq.  298,  70  A  138.  (3)  Limitation  of 
grocery  salesman  for  six  months  and 


protection  of  the  employer's  business.54  Under  this 
rule  contracts  have  frequently  been  upheld  whereby 
salesmen,  agents,  canvassers,  and  other  employees 
who  come  into  personal  contact  with  their  employ- 
er's customers  agree  not  to  engage  in  a  competing 
business  within  a  limited  time  or  area  after  leaving 
their  employer's  service.55  The  restraint  imposed  by 
contracts  of  this  character,  however,  must  not  be 
wider  than  reasonably  required  for  the  protection 
of  the  employer's  business.50  Hence  an  agree- 
ment by  which  an  employee  covenants  not  to  en- 
fere  with  his  employers'  customers. 
Davies  v.  Racer,  72  Hun  43,  25  NYS 
293.  (20)  A  covenant  by  a  person  on 
getting  employment  to  travel  for  a 
house  over  a  route  that,  if  he  quits 
traveling  for  the  house  and  travels 
over  the  same  route  for  another 
house,  he  will  pay  the  former  fifty 
pounds.  Mumford  v.  Gething,  7  C.  B. 
N.  S.  305,  97  ECL  305,  141  Reprint 
834.  (21)  Agreement  by  an  insur- 
ance agent  not  to  interfere  directly 
or  indirectly  with  business.  Barr  v. 
Craven,  89  L.  T.  Rep.  N.  S.  574.  (22) 
Agreement  by  a  salesman  for  hay 
and  corn  dealers  not  to  enter  into 
business  within  two  miles  from  the 
shop,  no  time  being  limited.  Hood, 
etc.,  Stores,  Ltd.  v.  Jones,  81  L.  T. 
Rep.  N.  S.  169.  (23)  Agreement  by 
music  hall  artist  not  to  perform  at 
any  place  of  entertainment  within 
twenty  miles  of  Manchester  for  a 
period  of  six  months.  Tivoli  v. 
Colley,  20  T.  L.  R.  437. 

[c]  A  provision,  against  disclo- 
sure of  master's  secrets  does  not 
render  unreasonable  or  unnecessary 
a  subsequent  stipulation  that  the 
employee  shall  not  during  his  life 
serve  in  a  similar  business  within  a 
limited  area.  Haynes  v.  Doman, 
[1899]  2  Ch.  13. 

[d]  Apprenticeship  deed. — It  has 
been  held  that  the  terms  of  an  ap- 
prenticeship deed  cannot  be  held  un- 
reasonable, where  they  are  the  only 
terms  on  which  the  apprentice  might 
obtain  the  teaching  which  he  re- 
quired. Gadd  v.  Thompson,  55  Sol. 
J.  156. 

56.  Mo. — Mallinckrodt  Chemical 
Works  v.  Nemnich,  169  Mo.  388.  69 
SW  355  [aff  83  Mo.  A.  6]. 

N.  Y. — Oppenheimer  v.  Hirsch,  5 
App.  Div.  232,  38  NYS  311. 

Eng. — Morris  v.  Saxelby,  59  Sol.  J. 
146. 

Ont. — Harvison  v.  Cornell,   8  Ont 

WR  697. 

Que. — Canada  Metal  Co.  v.  Berry, 
15  Que.  Pr.  178. 

[a]    Agreements    held  invalid. — 

(1)  Agreement  not  to  enter  into 
competition  in  the  manufacture  or 
sale  of  India  rubber  goods  in  United 
Kingdom,  Germany,  or  France  was 
held  too  broad  as  to  Germany  and 
France.  Continental  Tyre,  etc.,  Co., 
Ltd.  v.  Heath,  29  T.  L.  R.  308.  (2) 
Agreement  by  canvasser  and  col- 
lector not  to  engage  in  similar  busi- 
ness within  twenty-five  miles  of 
London,  or  any  place  where  he  had 
been  employed,  for  three  years,  in  a 
case  where  the  employee  had  no 
special  training  or  knowledge  of 
trade  secrets.  Mason  v.  Provident 
Clothing,  etc.,  Co..  Ltd.,  [1913]  A.  C. 
724.  (3)  Limitation  extending  to  the 
United  Kingdom,  where  the  business 
of  the  employer  extended  over  a 
small  area  only.  Leetham  &  Sons, 
Ltd.  v.  Johnstone-White,  [1907]  1  Ch. 
322.  (4)  Agreement  by  an  employee 
of  hop  merchants  not  to  be  con- 
cerned for  five  years  in  any  business 
dealing  with  any  brewers,  customers, 
or  persons  on  whom  he  may  have 
called  while  in  the  employ  of  his 
employers  or  prior  thereto.  Morris 
v.  Ryle,  103  L.  T.  Rep.  N.  S.  545. 

(5)  Agreement  not  to  interfere  with 
the  employer  at  places  named  or 
any  of  his  future  places  of  business. 
Beetham  v.  Fraser.   21  T.  L.  R.  8. 

(6)  Agreement  by  a  shop  assistant 
not  to  be  engaged  in  a  business  of 
similar  character  within  distance  of 
two  miles  from  the  shop.    Pearks  v. 


within  ten  miles  of  city.  Hackett  v. 
A.  L.  &  J.  J.  Reynolds  Co.,  30  Misc. 
733,  62  NYS  1076.  (4)  Agreement 
not  to  solicit  orders  from  customers 
or  to  furnish  lists  of  customers  or 
information  pertaining  to  business  of 
employer.  Witkop,  etc.,  Co.  v.  Boyce, 
61  Misc.  126.  112  NYS  874  [aff  131 
App.,  Div.  922  mem,  115  NYS  1150 
mem].  (5)  Milk  wagon  driver  not  to 
peddle  or  furnish  milk  within  one 
year,  except  to  county  associations. 
Erie  County  Milk  Assoc.  v.  Ripley,  18 
Pa.  Super.  28.  (6)  Not  to  solicit  or- 
ders for  goods  for  delivery  to  com- 
plainant's customers  within  twelve 
months  after  leaving  complainant, 
and  not  to  interfere  with  complain- 
ant's trade  or  attempt  to  divert 
plaintiff's  custom,  or  to  engage 
in  similar  business  within  the 
city  for  the  same  period.  Jewel 
Tea  Co.  v.  Novak,  146  Wis.  224, 
131  NW  415.  (7)  Limitation  of 
collector  and  canvasser  for  three 
years  within  twenty-five  miles  of  the 
city  of  London.  Provident  Clothing, 
etc.,  Co.,  Ltd.  v.  Mason,  57  Sol.  J. 
58.  (8)  Limitation  for  twenty  years 
against  business  of  stockbroker 
within  fifty  miles  of  Cardiff.  Lyddon 
v.  Thomas,  17  T.  L.  R.  450.  (9)  Re- 
striction of  -  restaurant  waiters 
against  entering  service  of  particular 
restaurant  for  one  year.  Howard  v. 
Danner,  17  T.  L.  R.  548.  (10)  Re- 
striction of  salesman  for  hay  and 
straw  merchant  for  one  year  against 
entering  service  of  persons  carrying 
on  similar  business  in  United  King- 
dom, France,  Belgium,  Holland,  or 
Canada.  Underwood,  Ltd.  v.  Barker, 
[1899]  1  Ch.  300.  (11)  Entry  on 
similar  business  within  twenty-five 
miles,  no  time  being  limited.  Haynes 
v.  Doman,  [1899]  2  Ch.  13.  (12) 
Entry  on  similar  business  during  five 
years  within  eastern  hemisphere. 
Lamson  Pneumatic  Tube  Co.  v.  Phil- 
lips, 91  L.  T.  Rep.  N.  S.  363.  (13) 
Agreement  by  solicitor's  clerk  not  to 
act  for  any  person  who  has  within 
the  previous  five  years  been  a  client 
of  the  firm.  Lewis  v.  Durnford,  24 
T.  L.  R.  64.  (14)  Agreement  by  a 
dentist  entering  the  employ  of  an- 
other dentist  that  he  would  not  enter 
into  business  at  the  termination  of 
his  employment,  in  competition  with 
his  employer,  although  the  employee 
had  not  previously  had  any  business 
or  good  will  in  that  place.  Turner 
v.  Abbott,  116  Tenn.  718,  94  SW  64, 
6  LRANS  892.  8  AnnCas  150.  (15) 
Restriction  for  five  years,  unlimited 
as  to  space,  against  entry  into  a 
business  similar  to  that  of  the 
manufactures  of  products  used  in 
brewing.  White  v.  Wilson,  23  T.  L. 
R.  469.  (16)  Agreement  not  to  enter 
into  business  competition  by  em- 
ployee of  manufacturing  chemists. 
Marshalls  v.  Leek,  17  T.  L.  R.  26. 
(17)  Agreement  not  to  compete  for 
one  year  in  the  manufacture  or  sale 
of  India  rubber  goods  within  the 
United  Kingdom.  Continental  Tyre, 
etc.,  Co.,  Ltd.  v.  Heath,  29  T.  L.  R. 
308.  (18)  Agreement  by  physician's 
assistant  not  to  engage  in  practice 
in  the  same  town.  Styles  v.  Lyon, 
87  Conn.  23  86  A  564.  (19)  Agree- 
ment by  a  clerk  on  entering  the  em- 
ployment of  custom-house  brokers 
and  forwarding  agents,  as  a  solicitor 
of  business,  that  for  twelve  months 
after  the  termination  of  their  rela- 
tions he  would  not  engage  in  a  simf- 
lar  business  in  the  same  city,  or 
within  fifty  miles  thereof,  or  inter- 
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gage  in  any  other  business  after  leaving  his  em- 
ployer's service  is  invalid.57 

Disclosure  of  trade  secrets.  An  agreement  in  a 
contract  of  employment  that  a  servant  will  never 
make  use  of  or  divulge  trade  secrets  necessrily  con- 
fided to  him  by  the  master  in  the  conduct  of  the 


business  is  not  invalid  as  in  restraint  of  trade.68 

[$  429]  11.  Other  Agreements  Restricting  Lib- 
erty of  Doing  Business.  An  agreement  thai  one 
person  will  trade  or  do  business  only  with  another 
person,  or  in  a  certain  way  for  a  definite  or  in- 
definite period,  is  valid.69   And  the  same  is  true  of 


Cullen,  28  T.  L.  R.  371.  (7)  Agree- 
ment by  a  manager  of  business, 
whose  custom  was  limited  to  the 
south  of  England,  not  to  engage  in 
similar  business  for  a  period  of  five 
years,  without  limitation  as  to  space. 
Dowden  &  Pook,  Ltd.  v.  Pook,  [1904] 

1  K.  B.  45.  (8)  Agreement  not  to 
engage  in  the  business  of  manufac- 
turing or  selling  carbon  papers  and 
ribbons  within  the  British  Empire  or 
the  continent  of  Europe  for  five  years. 
Caribonum  Co.,  Ltd.  v.  Le  Couch,  109 
L.  T.  Rep.  N.  S.  587.  (9)  Agreement 
by  employee  of  advertising  agent  not 
to  engage  in  any  similar  business 
in  any  part  of  the  United  Kingdom. 
Stuart  v.  Halstead.  55  Sol.  J.  598. 
(10)  Agreement  by  laundry  employee 
not  to  engage  in  similar  business  for 
three  years  within  the  Dominion  of 
Canada.  Allen  Mfg.  Co.  v.  Murphy, 
23  Ont.  L.  467,  2  OntWN  877,  18  Ont 
WR  572  [allowing  app  22  Ont.  L.  539, 

2  OntWN  442,  17  OntWR  917,  20 
AnnCas  657].  (11)  Contract  not  to 
engage  in  selling,  dealing  in,  or 
manufacturing  any  of  the  articles 
manufactured,  dealt  in,  or  sold  by 
his  employer  within  the  United 
States  for  six  years.  Mallinckrodt 
Chemical  "Works  v.  Nemnich,  169  Mo. 
388,  69  SW  355  [af£  83  Mo.  A.  6]. 
(12)  Stipulation  in  a  contract  of  em- 
ployment that  the  employee  would 
not,  within  three  years  after  leaving 
the  employer's  service,  engage  in  a 
similar  business  in  any  of  sixteen 
specified  states.  Oppenheimer  v. 
Hirsch,  5  App.  Div.  232,  38  NY'S  311. 
See  also  Carroll  v.  Giles,  30  S  C. 
412,  9  SE  422,  4  LRA  154  (holding 
void  a  contract  whereby  plaintiff 
agreed  to  furnish  for  defendant 
everything  necessary  to  run  a  bar- 
ber shop  in  a  certain  town  and  de- 
fendant agreed  not  to  do  any  work 
as  a  barber  for  anyone  else  or  to 
open  a  shop  for  himself  in  such  town 
at  any  time,  and  to  convey  to  plain- 
tiff the  patronage  which  had  been 
extended  to  him,  the  proceeds  of  the 
business  to  be  equally  divided  be- 
tween them).  (13)  A  covenant  by  a 
cake  salesman  not  to  engage  in  the 
sale  of  cakes  or  confectionery  within 
twelve  months  after  the  termination 
of  his  employment,  within  a  city  of 
a  half  million  inhabitants,  is  reason- 
able as  to  time,  but  unreasonable  as 
to  space.  Weston  v.  Baird,  37  Ont. 
L.  514,  31  DomLR  730,  10  OntWN 
399. 

57.  Leetham  &  Sons,  Ltd.  v.  John- 
stone-White. [1907]  1  Ch.  322. 

58.  Harrison  v.  Glucose  Sugar 
Refining  Co.,  116  Fed.  304,  53  CCA 
484,  58  LRA  915;  O.  &  W.  Thum  Co. 
v.  Tloczynski,  114  Mich.  149,  72  NW 
140,  68  AmSR  469,  38  LRA  200; 
McCall  Co.  v.  Wright,  198  N.  Y.  143, 
91  NE  516,  31  LRANS  249;  Phillips 
v.  Stevens,  15  T.  L.  R.  325.  But  see 
Taylor  Iron,  etc.,  Co.  v.  Nichols,  73 
N.  J.  Eq.  684,  69  A  186,  133  AmSR 
753,  24  LRANS  933  (holding  that  a 
contract  for  personal  services  which 
forbids  the  employee  to  divulge  any 
information  known  to  him  or  ac- 
quired by  him  during  his  employ- 
ment relating  to  the  process  of 
manufacture,  and  to  hold  inviolate 
the  treatment,  processes,  and  secrets 
known  to  or  used  by  him  in  the 
works  of  the  employer,  which  is  un- 
limited as  to  time  and  place,  will 
not  be  enforced). 

[a]  Seasons  for  rule. — (1)  "We 
cannot  see  how  it  can  be  against 
public  interest  to  allow  an  employer 
to  make  such  conditions  of  employ- 
ment with  his  employes  as  will  give 
him  the  fullest  protection  to  his 
property  right  in  his  process  or  in- 
vention, and  at  the  same  time  enable 


him  to  employ  a  great  many  em- 
ployes in  its  production.  To  enable 
one  to  do  this  would  be  a  benefit  to 
the  public  in  many  ways.  It  would 
secure  employment  to  more  persons 
than  would  otherwise  be  employed, 
and  a  larger  output  would  be  made 
of  a  useful  article.  The  evidence 
discloses  that  it  does  not  require  a 
man  of  special  skill  to  do  the  work 
done  by  defendant  when  in  the  em- 
ploy of  the  predecessors  in  business 
of  the  complainant.  To  restrain  him 
from  making  use  of  what  he  has  not 
discovered  is  not  an  injustice  to  him, 
and  does  not  abridge  his  right  to 
work  along  those  lines  which  would 
not  be  harmful  to  those  to  whom  he 
has  sustained  a  position  of  confi- 
dence. It  is  to  the  advantage  of 
both  parties  that  such  a  contract 
should  be  allowed.  By  means  of  it 
the  defendant  secured  employment 
which  he  could  not  have  secured 
without  it,  and  at  the  same  time  his 
employers  were  secured  against  com- 
petition which  might  be  ruinous." 
O.  &  W.  Thum  Co.  v.  Tloczynski,  114 
Mich.  149,  160,  72  NW  140,  68  AmSR 
469,  38  LRA  200.  (2)  "The  principle 
has  been  established  in  this  state 
.  .  .  that  security  from  and  limita- 
tion of  competition  in  a  given  busi- 
ness is  a  valuable  right  in  connec- 
tion with  said  business,  and  that 
there  are  some  contracts  which,  al- 
though they  curtail  competition  to  a 
limited  extent,  are  valid  and  may  be 
enforced.  This  question  perhaps  has 
most  frequently  come  up  in  connec- 
tion with  the  sale  of  a  business  un- 
der an  agreement  not  to  start  a 
competing  one.  ...  It  would  seem 
that  there  is  no  fundamental  prin- 
ciple in  favor  of  the  validity  and 
enforceability  of  such  an  agreement 
in  the  case  of  the  sale  of  a  business 
which  would  p-nt  sustain  a  contract 
on  a  good  consideration  prohibiting 
for  a  limited  period  an  employee 
who  has  entered  the  employment  and 
learned  the  business  of  one  employer 
from  carrying  the  benefit  of  the  in- 
formation and  trade  secrets  "  thus 
acquired  into  the  employment  and 
maintenance  of  a  competing  busi- 
ness." McCall  Co.  v.  Wright,  198 
N.  Y.  143,  150,  151,  91  NE  516,  31 
LRANS  249. 

Duty  of  employee  as  to  trade 
secrets  generally  see  Master  and 
Servant  [26  Cyc  1021]. 

Xnj auction  against  disclosure  of 
trade  secrets  see  Injunctions  [22 
Cyc  842]. 

59.  U.  S. — Wilder  Mfg.  Co.  v.  Corn 
Products  Refining  Co.,  236  U.  S.  165, 
35  SCt  398,  59  L.  ed.  520,  AnnCas 
1916A  118;  Carter-Crume  Co.  v. 
Peurrung,  86  Fed.  439,  .30  CCA  174 
[aff  99  Fed.  888,  40  CCA  150]. 

Ala. — Terre  Haute  Brewing  Co.  v. 
McGeever,  73  S  889. 

Ark. — Keith  v.  Herschberg  Optical 
Co.,  48  Ark.  138,  2  SW  777. 

Cal. — Schwalm  v.  Holmes,  49  Cal. 
665. 

111. — Brown  v.  Rounsavell,  78  111. 
589;  Superior  Coal  Co.  v.  Darlington 
Lumber  Co.,  143  111.  A.  199  [aff  236 
111.  83,  86  NE  ISO,  127  AmSR  275]. 

Ind. — Trentman  v.  Wahrenburg,  30 
Ind.  A.  304,  65  NE  1057. 

Iowa. — W.  T.  Rawleigh  Medical  Co. 
v.  Osborne,  158  NW  566. 

Kan. — Roller  v.  Ott,  14  Kan.  609. 

Ky. — Mitchell-Taylor  Tie  Co.  v. 
Whitaker,  158  Ky.  651,  166  SW  193. 

La. — Healy  v.  Southern  States  Al- 
cohol Mfg.  Co.,  125  La.  1038,  52  S 
150. 

Mass. — Palmer  v.  Stebbins,  3  Pick. 
188,  15  AmD  204. 

Mich. — Peerless  Pattern  Co.  v. 
Gauntlett  Dry  Goods  Co.,  171  Mich 


158,  136  NW  1113,  42  LRANS  843. 

Mo. — Long  v.  Towl,  42  Mo.  545,  97 
AmD  355. 

Mont. — Newell  v.  Meyendorff,  9 
Mont.  254,  23  P  333,  18  ArnSR  738,  8 
LRA  440. 

Nebr. — Woods  v.  Hart,  50  Nebr. 
497,  70  NW  53. 

N.  J. — New  York  Trap  Rock  Co. 
v.  Brown,  61  N.  J.  L.  536.  43  A  100. 

N.  Y. — Matthews  v.  New  York  As- 
sociated Press,  136  N.  Y.  333,  32  NE 
981,  32  AmSR  741;  Locker  v.  Ameri- 
can Tobacco  Co.,  121  App.  Div.  443, 
106  NYS  115  [aff  195  N.  Y.  565  mem, 
88  NE  289  mem];  Bleistein  v.  Associ- 
ated Press,  61  Hun  199,  15  NYS  887 
[aff  136  N.  Y.  333,  32  NE  981,  32 
AmSR  741];  "Van  Marter  v.  Babcock, 
23  Barb.  633. 

Oh. — Christ  Diehl  Brewing  Co.  v. 
Konst,  30  Oh.  Cir.  Ct.  782. 

Okl. — Home  Pattern  Co.  v.  Mascho, 
46  Okl.  55,  148  P  131;  Ripy  v.  Art 
Wall  Paper  Mills,  41  Okl.  20,  136  P 
1080,  51  LRANS  33. 

Pa. — Conemaugh  Gas  Co.  v.  Jack- 
son Farm  Gas  Co.,  186  Pa.  443,  40  A 
1000,  65  AmSR  865;  Fuller  v.  Hope, 
163  Pa.  62,  29  A  779. 

Vt. — Clark  v.  Crosby,  37  Vt.  188. 

Wis. — Lenz  v.  Brown,  41  Wis.  172. 

Eng. — North  Western  Salt  Co.  v. 
Electrolytic  Alkali  Co.,  [1914]  A.  C. 
461;  Jones  v.  Edney,  3  Campb.  285. 

Que. — Gervais  v.  Paquette,  37  Que. 
Super.  501. 

Sask. — Berliner  Gramophone  Co.  v. 
Scythes,  31  DomLR  789,  34  WestLR 
1216. 

[a]  Illustrations. — Agreements  have 
been  sustained:  (1)  Restricting  sale 
to  or  purchase  from  a  particular 
person.  Carter-Crume  Co.  v.  Peur- 
rung, 86  Fed.  439,  30  CCA  174  [aff 
99  Fed.  888,  40  CCA  150];  Keith  v. 
Herschberg  Optical  Co.,  48  Ark.  138, 
2  SW  777;  Twomey  v.  People's  Ice 
Co.,  66  Cal.  233,  5  P  158  (ice); 
Schwalm  v.  Holmes,  49  Cal.  665 
(lime);  Superior  Coal  Co.  v.  E.  R. 
Darlington  Lumber  Co.,  236  111.  83, 
86  NE  180,  127  AmSR  275  [aff  143 
111.  A.  199]  (coal);  Brown  v.  Roun- 
savell, 78  111.  589  (sewing  machines); 
Schlitz  Brewing  Co.  v.  Travi,  179  111. 
A.  269  (beer);  Garden  City  Sand  Co. 
v.  Southern  Fire  Brick,  etc.,  Co.,  124 
111.  A.  599  [aff  223  111.  616,  79  NE 
313,  9  LRANS  446,  7  AnnCas  50]; 
Heimbuecher  v.  Goff,  119  111.  A.  373; 
Roller  v.  Ott,  14  Kan.  609;  New  York 
Bank  Note  Co.  v.  Kidder  Press  Mfg. 
Co.,  192  Mass.  391,  78  NE  463  (print- 
ing press);  Peerless  Pattern  Co.  v. 
Gauntlett  Dry  Goods  Co.,  171  Mich. 
158,  136  NW  1113,  42  LRANS  843 
(paper  patterns);  Long  v.  Towl,  42 
Mo.  545,  97  AmD  355  (ore);  Newell 
v.  Meyendorff,  9  Mont.  254,  23  P  333, 
18  AmSR  738,  8  LRA  440  (cigars); 
New  York  Bank  Note  Co.  v.  Hamil- 
ton Bank  Note  Engraving,  etc.,  Co., 
180  N.  Y.  280,  73  NE  48  [rev  92  App. 
Div.  427,  87  NYS  200]  (printing 
presses);  Stemmerman  v.  Kelly,  150 
App.  Div.  735,  135  NYS  827  (as- 
phalt); New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Note  Engraving,  etc., 
Co.,  83  Hun  593,  31  NYS  1060  (print- 
ing presses);  New  York  Live-Stock 
Assoc.  v.  Levy,  54  N.  Y.  Super.  32 
(live  stock);  Blauner  v.  Williams 
Co.,  36  Misc.  173,  73  NYS  165  [aff 
34  Misc.  823  mem,  69  NYS  749  mem] 
(jackets);  Hadden  v.  Dimick,  31  How 
Pr  196  [rev  on  other  grounds  48  N. 
Y.  661  mem]  (blankets) ;  Forrest 
Photographic  Co.  v.  Hutchinson 
Grocery  Co.,  (Tex.  Civ.  A.)  108  SW 
768;  Anheuser-Busch  Brewing  Assoc. 
v.  Houck,  (Tex.  Civ.  A.)  27  SW  692; 
Watkins  v.  Morley,  2  Tex.  A.  Civ. 
Cas.  §  723;  Clark  v.  Crosby,  37  Vt. 
188    (artificial    teeth);    Thornton  v. 
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agreements  restraining  a  person  from  carrying  on 
business  in  certain  premises,60  or  agreements  re- 
stricting the  use  to  be  made  of  premises.61  Many 


other  agreements  of  similar  character  have  been  sus- 
tained by  the  courts  as  legal  and  binding  obliga- 
tions.02 


Sherratt,  8  Taunt.  529,  ' 4  ECL  262, 
129  Reprint  488  (beer);  Gervais  v. 
Paquette,  37  Que.  Super.  501  (liquor 
and  cigarettes).  (2)  Conferring  ex- 
clusive agency  or  selling  rights. 
Weiboldt  v.  Standard  Fashion  Co.,  80 
111.  A.  67;  Healy  v.  Southern  States 
Alcohol  Mfg.  Co.,  125  La.  1038,  52 
S  150;  Newell  v.  Meyendorff,  9  Mont. 
254,  23  P  333,  18  AmSR  738,  8  LRA 
440-  Woods  v.  Hart,  50  Nebr.  497, 
70  NW  53;  New  York  Trap  Rock  Co. 
v.  Brown,  61  N.  J.  L.  536,  43  A  100 
(sole  selling  agency);  Ewing  v.  Wil- 
cox, etc.,  Sewing  Mach.  Co.,  9  Wkly 
NC  (Pa.)  272;  S.  S.  White  Dental 
Mfg.  Co.  v.  Hertzberg,  (Tex.  Civ.  A.) 
51  SW  355.  (3)  Maintaining  price  to 
other  purchasers.  Rackemann  v. 
Riverbank  Impr.  Co.,  167  Mass.  1, 
44  NE  990,  57  AmSR  427  (an  agree- 
ment by  a  vendor  not  to  sell  other 
lots  in  the  same  plat  at  a  less  price 
for  one  year  than  that  paid  by  the 
purchaser  for  his  lot);  Cohen  v.  Ber- 
lin, etc.,  Envelope  Co.,  9  App.  Div. 
425,  41  NYS  345.  (4)  Granting  re- 
bates or  bonuses.  Olmstead  v.  Dis- 
tilling, etc.,  Co.,  77  Fed.  265  (holding 
a  "rebate  voucher,"  promising  to  pay 
to  a  customer  a  certain  sum  in  six 
months,  to  "be  valid  and  payable 
only"  if  during  that  time  he  bought 
all  his  goods  from  the  dealer  issuing 
it,  is  not  against  public  policy); 
Walsh  v.  Dwight,  40  App.  Div.  513, 
58  NYS  91  (agreement  by  a  manu- 
facturer with  his  customers  to  give 
them  a  rebate  if  they  should  refuse 
to  sell  his  article,  or  other  similar 
articles,  at  less  than  a  certain  price). 
See  Corn  Products  Refining  Co.  v. 
Oriental  Candy  Co.,  168  111.  A.  585. 
(5)  Advertising  but  one  article  of  a 
kind.  Goddard  v.  American  Queen, 
Inc.,  27  Misc.  482,  59  NYS  46  [rev 
on  other  grounds  44  App.  Div.  454, 
61  NYS  133].  (6)  An  agreement  not 
to  run  boats  on  certain  waters  or  on 
certain  lines  of  travel.  Oregon  Steam 
Nav.  Co.  v.  Winsor,  20  Wall.  (U.  S.) 
64,  22  L.  ed.  315;  California  Steam 
Nav.  Co.  v.  Wright,  6  Cal.  258,  65 
AmD  511;  Leslie  v.  Lorillard,  110 
N.  Y.  519,  18  NE  363,  1  LRA  456; 
Dunlap  v.  Gregory,  10  N.  Y.  241,  61 
AmD  746.  But  see  Wright  v.  Ryder, 
36  Cal.  346,  95  AmD  186  (holding 
restraint  too  extensive).  Contra 
Oregon  Steam  Nav.  Co.  v.  Hale,  1 
Wash.  T.  283,  34  AmR  803.  (7)  An 
agreement  by  a  physician  on  selling 
his  drug  store  to  send  all  his  pre- 
scriptions to  be  filled  by  one  drug- 
gist. Ward  v.  Hogan,  11  AbbNCas 
(N.  Y.)  478.  (8)  An  agreement  not 
to  write  plays  for  any  other  than  a 
particular  theater.  Morris  v.  Cole- 
man, 18  Ves.  Jr.  437,  34  Reprint  382. 
(9)  A  contract  to  write  for  a  period- 
ical, and  for  no  other  publication 
sold  for  less  than  a  certain  price  foi 
one  year.  Stiff  v.  Cassell,  2  Jur. 
N.  S.  348.  (10) i  An  agreement  by  a 
lessor  of  a  portion  of  a  certain  ware- 
house in  a  city  for  a  specified  term 
for  the  storage  of  wheat  that  during 
the  term  he  will  not  purchase,  store, 
or  handle  any  wheat  in  the  market 
of  that  city,  except  under  the  direc- 
tion of  the  lessee.  Kellogg  v.  Lar- 
kin,  3  Chandl.  (Wis.)  133.  (11)  An 
agreement  to  sell  part  of  one's  land 
on  the  purchaser's  agreeing  not  to 
sell  sand  from  it.  Hodge  v.  Sloan, 
107  N.  Y.  244,  17  NE  355,  1  AmSR 
816.  (12)  A  contract  between  an  ice 
manufacturer  and  a  brewer  whereby 
the  former  agrees  to  sell  the  latter 
all  the  ice  he  needs,  the  brewer  not 
to  retail  ice  nor  to  sell  to  retailers. 
Crystal  Ice  Mfg.  Co.  v.  San  Antonio 
Brewing  Assoc.,  8  Tex.  Civ.  A.  1,  27 
SW  210.  (13)  A  contract  to  buy 
meat  at  a  fixed  price  and  for  a  time 
certain,  in  consideration  of  the  sell- 
er's refraining  from  selling  meat 
during  such  time  at  the  buyer's 
place  of  business.  Lightner  v.  Men- 
zel,  35  Cal.  452.  (14)  A  condition 
that  the  owner  of  a  show  will  not 
play  in  competing  theaters,  and  that 


he  will  not  enter  into  any  contract 
that  will  deprive  the  other  party  of 
playing  any  of  his  attractions  in  its 
different  theaters  at  such  time  as  it 
may  desire.  Roseneau  v.  Empire 
Circuit  Co.,  131  App.  Div.  429,  115 
NYS  511. 

[b]  Agreements  held  illegal. — 
(1)  An  agreement  between  the  lessor 
and  the  lessee  of  a  coal  mine  that 
the  lessee  should  not  give  or  accept 
any  order  for  goods  and  merchan- 
dise on  any  other  store  than  the 
lessor's.  Crawford  v.  Wick,  18  Oh. 
St.  190,  98  AmD  103.  (2)  An  agree- 
ment between  the  president  and  trus- 
tees of  a  village  and  a  private  citi- 
zen, under  which  the  latter  was  to 
erect  a  market  house  for  the  village, 
the  authorities  undertaking,  as  a 
compensation  to  him,  to  confine  the 
marketing  of  the  citizens  during 
market  hours  to  the  building  and  its 
vicinity,  to  appoint  a  proper  officer 
for  the  enforcement  of  all  ordinances 
relative  to  the  market  and  the  vend- 
ing of  market  articles,  and  to  con- 
trol and  rent  the  stalls  for  the  bene- 
fit of  the  person  erecting  the  build- 
ing. Gale  v.  Kalamazoo,  23  Mich. 
344,  9  AmR  80.  (3)  An  agreement 
between  partners  to  keep  their  part- 
nership a  secret  and  maintain  a  fic- 
titious competition  for  the  purpose 
of  deceiving  the  public.  Fairbank  v. 
Leary,  40  Wis.  637.  (4)  A  contract 
by  which  the  owner  of  several  water 
rights  in  a  stream  agreed  with  each 
other,  under  a  penalty  of  ten  thou- 
sand dollars  liquidated  damages,  not 
to  sell  to  certain  parties,  or  to  any 
other  persons  who  might  endeavor 
to  obtain  said  water  rights,  and  not 
to  make  any  compromise  with  such 
parties,  except  by  the  written  con- 
sent of  the  others.  Ford  v.  Gregson, 
7  Mont.  89,  14  P  659.  (5)  A  lease 
conditioned  that  the  demised  prem- 
ises should  only  be  used  as  a  beer 
saloon,  and  that  no  beer  except  that 
of  the  lessor's  firm  should  be  sold 
there,  but  containing  no  promise  on 
the  part  of  the  lessor  to  furnish 
beer.  Muller  v.  Bohringer,  3  Pa.  Co. 
144.  (6)  Private  by-laws  of  a  ma- 
sons' and  builders'  association,  the 
membership  in  which  includes  sixty 
out  of  seventy  or  seventy-five  mason 
contractors  in  a  city,  which  require 
the  members  to  pay  to  the  associa- 
tion six  per  cent  on  all  contracts 
taken  by  them,  and  to  submit  all 
bids  for  work  first  to  the  associa- 
tion, and  provide  that  the  lowest 
bidder  shall  add  six  per  cent  to  his 
bid  before  it  is  submitted  to  the 
owner  or  his  architect.  Milwaukee 
Masons',  etc.,  Assoc.  v.  Niezerowski. 
95  Wis.  129.  70  NW  166,  60  AmSR 
97.  37  LRA  127. 

60.  U.  S. — Hitchcock  v.  Anthony, 
83  Fed.  779,  28  CCA  80. 

111. — Star  Brewery  Co.  v.  Primas, 
163  HI.  652,  45  NE  145. 

Ind. — Johnson  v.  Gwinn,  100  Ind. 
466;  Sullivan  v.  Kohlenberg,  31  Ind. 
A.  215,  67  NE  541. 

Iowa. — Heichew  v.  Hamilton,  3 
Greene  596. 

Nebr. — Herpolsheimer  v.  Funke.  1 
Nebr.  (Unoff.)  304.  95  NW  687  (cove- 
nant prohibiting  lessors  from  com- 
peting in  same  building  with  les- 
sees). 

61.  Ala. — Morris  v.  Tuskaloosa 
Mfg.  Co.,  83  Ala.  565,  3  S  6S9. 

Ga. — Holmes  v.  Martin,  10  Ga.  503. 

Ind. — Ferris  v.  American  Brewing 
Co.,  155  Ind.  539,  58  NE  701,  52  LRA 
305. 

Ky.— Sutton  v.  Head,  86  Ky.  156, 
5  SW  410,  9  KyL  453.  9  AmSR  274; 
Hatcher  v.  Andrews,  5  Bush  561. 

Mich. — Watrous  v.  Allen,  57  Mich. 
362,  24  NW  104,  58  AmR  363. 

Nebr. — Mollyneaux  v.  Wittenberg. 
39  Nebr.  547,  58  NW  205. 

N.  Y. — Lewis  v.  Gollner.  129  N.  Y. 
227,  29  NE  81,  26  AmSR  516  [rev  14 
NYS  362]. 

Oh. — Christ  Diehl  Brewing  Co.  v. 
Konst,  30  Oh.  Cir.  Ct.  782. 
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Va. — Tardy  v.  Creasy,  81  Va.  553, 
59  AmR  676. 

Wis. — Laubenheimer  v.  Mann,  17 
Wis.  542. 

But  see  Brewer  v.  Marshall,  19  N. 
J.  Eq.  537.  97  AmD  679  (holding  void 
as  in  restraint  of  trade  a  covenant 
by  the  vendor  of  marl  land  that 
neither  he  nor  his  assigns  will  sell 
marl  from  the  adjoining  land). 

[a]  Illustrations- — The  following 
have  been  held  valid:  (1)  An  ex- 
press covenant  in  a  conveyance  that 
no  trading  or  mercantile  business 
shall  be  carried  on  on  the  premises. 
Morris  v.  Tuscaloosa  Mfg.  Co.,  83 
Ala.  565,  3  S  689.  (2)  An  agreement 
not  to  permit  a  warehouse  or  place 
of  shipping  or  receiving  goods  on  the 
conveyed  premises.  Robbins  v. 
Webb,  68  Ala.  393.  (3)  An  agree- 
ment that  a  lot  sold  shall  not  be 
used  for  a  tavern.  Holmes  v.  Mar- 
tin, 10  Ga.  503.  (4)  An  agreement 
that  a  lot  sold  shall  not  be  used 
for  a  hotel.  Mollyneaux  v.  Witten- 
berg, 39  Nebr.  547,  58  NW  205.  (5) 
An  agreement  that  intoxicating 
liquors  shall  not  be  sold  on  the  land. 
Hatcher  v.  Andrews,  5  Bush  (Ky.) 
561;  Watrous  v.  Allen,  57  Mich.  362, 
24  NW  104,  58  AmR  363.  (6)  An 
agreement  that  intoxicating  liquor 
shall  not  be  sold  in  less  quantities 
than  five  gallons  or  half  a  barrel. 
Sutton  v.  Head,  86  Ky.  156.  5  SW 
410,  9  KyL  453,  9  AmSR  274;  Lau- 
benheimer v.  Mann,  17  Wis.  542. 
(7)  An  agreement  by  the  vendor  in 
consideration  of  the  sale  of  a  lot  not 
to  build  a  flat  in  the  immediate 
neighborhood.  Lewis  v.  Gollner,  129 
N.  Y.  227.  29  NE  81,  26  AmSR  516 
[rev  14  NYS  362].  (8)  A  covenant 
by  a  lessee  not  to  sell  any  beer  on 
the  leased  premises  except  that  man- 
ufactured by  a  named  brewing  com- 
pany. Ferris  v.  American  Brewing 
Co.,  155  Ind.  539,  58  NE  701,  52  LRA 
305;  Christ  Diehl  Brewing  Co.  v. 
Konst,  30  Oh.  Cir.  Ct.  782.  Contra 
Huebner-Toledo  Breweries  Co.  v. 
Singler,  28  Oh.  Cir.  Ct.  329. 
62.  See  cases  infra  this  note, 
[a]  Illustrations. — (1)  An  agree- 
ment between  a  board  of  trade  and 
a  person  who  represents  himself  as 
having  control  over  certain  indus- 
tries which  he  is  about  to  establish 
in  another  town,  whereby  such  per- 
son agrees  to  withdraw  from  that 
deal,  and  to  use  his  influence  to  have 
those  industries  established  in  the 
town  represented  by  the  board. 
Lord  v.  Board  of  Trade,  163  111.  45, 
45  NE  205.  (2)  An  agreement  that 
neither  of  two  persons  shall  there- 
after publish  a  counterfeit  detector. 
Presbury  v.  Fisher.  18  Mo.  50.  (3) 
An  agreement  to  pay  commissions  on 
all  sales  to  customers  introduced  by 
another.  Boyden  v.  Baldwin,  15 
Misc.  103,  36  NYS  478.  (4)  A  con- 
tract by  a  manufacturer  that  a 
storekeeper  shall  have  the  trade  of 
his  workmen,  in  consideration  of  the 
storekeeper  paying  the  manufacturer 
a  percentage  on  the  sales.  George 
v.  East  Tennessee  Coal  Co.,  15  Lea 
(Tenn.)  455,  54  AmR  425.  (5)  A 
contract  by  a  railroad  company  to 
patronize  a  hotel  in  consideration  of 
its  being  built  at  an  embryo  town, 
and  to  dissuade  others  from  build- 
ing hotels  there.  Texas,  etc..  R.  Co. 
v.  Robards,  60  Tex.  545,  48  AmD 
268.  (6)  An  agreement  by  a  com- 
pany which  carries  on  the  business 
of  warehouseman  as  an  adjunct  to 
its  main  business  of  compressing 
cotton,  by  which  it  charges  an  in- 
creased rate  for  cotton  which  is  re- 
moved uncompressed.  Seeligson  v. 
Taylor  Compress  Co.,  56  Tex.  219. 
(7)  An  agreement  by  one  employed 
to  sell  and  operate  another's  ma- 
chine that  if  the  former  shall  at 
any  time  make  any  improvement  on 
such  machine  it  shall  be  for  the 
exclusive  use  of  the  latter.  Bon- 
sack  Mach.  Co.  v.  Hulse.  65  Fed. 
864,  13  CCA  180.    (8)  An  agreement 
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[§  430]  (f)  Certainty.  The  contract  must  be 
sufficiently  specific  to  permit  the  determination  of 
whether  its  effect  is  reasonable.03  In  North  Carolina 
it  has  been  held  that  the  limitation  as  to  space  must 
be  set  out  with  the  same  deliniteness  as  would  be 
required  in  a  deed  of  conveyance.64 

[§  431]  (g)  Consideration  for  Contract.  A  con- 
tract in  restraint  of  trade  must  like  every  other 
contract  be  supported  by  a  valuable  consideration.65 
It  was  formerly  held  that  the  restraint  must  be 


supported  by  an  adequate  consideration,  that  is,  a 
consideration  equivalent  in  value  to  the  restraint 
imposed;60  but  this  doctrine  has  been  repudiated 
and  it  is  now  held  that  as  in  the  case  of  other  con- 
tracts the  adequacy  of  the  consideration  is  a  matter 
to  be  determined  by  the  patties,  and  cannot  be  in- 
quired into  by  the  courts.07  Ordinarily  it  is  h' Id 
that  the  sale  of  a  business  or  of  a  profession  is  a 
sufficient  consideration  for  an  accompanying  provi- 
sion for  restraint.08    Likewise    employment  is  a 


between  proprietors  of  parks  that 
neither  shall  pay  any  bonus  to  par- 
ties enjoying  his  park.  Koehler  v. 
Feuerbacher,  2  Mo.  A.  11.  (9)  An 
agreement  signed  by  merchants  of  a 
town,  obligating  themselves  to  close 
their  places  of  business  at  6:30  P.  M. 
from  May  15  until  September  1. 
Stovall  v.  McCutcheon,  107  Ky.  577. 
54  SW  969.  21  KyL  1317,  47  LRA 
287.  (10)  A  deed  granting  and  con- 
veying certain  land  "for  the  purpose 
and  with  the  limitation  that  the  rock 
and  material  taken  therefrom  by  .  .  . 
[the  grantee]  its  lessees  or  assigns 
is  for  railroad  purposes,  and  .  .  .  [the 
grantee]  is  not  to  carry  on  the  busi- 
ness of  furnishing  rock  for  any  other 
purposes,  or  for  such  purposes  and 
in  such  business  as  the  party  of  the 
second  part  may  be  engaged."  Pav- 
kovich  v.  Southern  Pac.  K.  Co.,  150 
Cal.  39,  44,  87  P  1097.  (11)  An  agree- 
ment to  abandon  negotiations  and 
allow  another  to  obtain  the  contract. 
Moore  v.  Florence  First  Nat.  Bank, 
139  Ala.  595,  36  S  777. 

[bl  Agreements  by  corporate 
stockholders. —  (1)  An  agreement  be- 
tween several  stockholders  of  a  cor- 
poration not  to  sell  their  stock  nor 
to  give  powers  to  vote  is  in  restraint 
of  trade  and  against  public  policy. 
Fisher  v.  Bush,  35  Hun  (N.  Y.)  641; 
"White  v.  Ryan,  15  Pa.  Co.  170.  (2) 
Public  policy  does  not  preclude  a 
majority  of  the  stockholders  of  a 
corporation  from  agreeing  to  unite 
in  efforts  to  sell  their  stock  to  a 
proposed  purchaser,  and  that  neither 
one  will  sell  without  the  other. 
Havemeyer  v.  Havemeyer,  86  N.  T. 
618  [aff-43  N.  T.  Super.  506].  (3) 
An  agreement  that  stock  issued  to 
joint  owners  of  an  invention  in  con- 
sideration for  its  transfer  to  the  cor- 
poration shall  be  held  jointly  and  be 
inalienable  for  ten  years  without 
their  joint  consent  is  not  an  agree- 
ment against  public  policy  and 
therefore  void.  Hey  v.  Dolphin,  92 
Hun  230,  36  NYS  627.  See  also 
Gray  v.  Bloomington,  etc.,  R.  Co., 
120  111.  A.  159.  (4)  An  agreement 
between  purchasers  of  stock  in  a 
corporation  that;  "to  keep  the  con- 
trol of  the  corporation  from  passing 
to  persons  other  than  themselves,1' 
the  shares,  for  five  years,  be  voted 
in  one  block,  the  vote  to  be  deter- 
mined by  ballot  between  them,  does 
not  contravene  public  policy.  Smith 
v.  San  Francisco,  etc.,  R.  Co.,  115 
Cal.  584,  596,  47  P  582,  56  AmSR 
119,  35  LRA  309.  (5)  Where  shares 
of  corporate  stock  were  placed  in 
the  hands  of  a  trustee  to  be  divided 
on  a  certain  date,  a  provision  giving 
defendant  the  right  to  direct  the 
vote  of  such  stock  until  the  division 
was  valid,  and  not  objectionable  as 
contrary  to  public  policy.  Clowes 
v.  Miller,  60  N.  J.  Eq.  179,  47  A  345. 
(6)  A  contract  on  sale  of  stock  in 
corporation  by  defendant  by  which 
defendant  agreed  not  to  engage  in 
the  manufacture  or  sale  of  stencil 
paper  or  processes  of  that  character 
for  a  specified  time  was  not  illegal 
as  in  restraint  of  trade.  A.  B.  Dick 
Co.  v.  Fuller,  213  Fed.  98. 

63.  Hoff  v.  Leneerman,  143  111.  A. 
170. 

Certainty  of  contracts  in  general 

see  supra  §  59. 

64.  Shute  v.  Heath,  131  N.  C.  281, 
42  SE  704;  Hauser  v.  Haiding,  126 
N.  C.  295.  35  SE  586. 

[a]  Illustrations. —  (1)  A  provision 


in  a  contract  of  sale  of  a  business 
of  manufacturing  timber  and  ginning 
cotton  that  the  seller  will  not  en- 
gage in  the  business  in  any  territory 
from  which  he  secures  his  patronage, 
so  as  to  compete  with  the  buyer,  is 
void.  Shute  v.  Heath,  131  N.  C.  281, 
42  SE  704.  (2)  A  contract  not  to  en- 
gage in  the  practice  of  medicine  in 
a  certain  town  and  the  territory 
surrounding  is  uncertain  as  to  the 
territory  without  the  town,  and  not 
enforceable  to  that  extent.  Hauser 
v.  Harding,  126  N.  C.  295,  35  SE  586. 

Injunction  as  dependent  on  cer- 
tainty see  Injunctions  [22  Cyc  866]. 

Spocifio  performance  where  con- 
tract uncertain  in  general  see  Speci- 
fic Performance  [36  Cyc  5871. 

65.  Colo. — -Freudenthal  •  v.  Espey, 
45  Colo.  488,  102  P  280,  26  LRANS 
961. 

111. — Andrews  v.  Kingsbury,  212 
111.  97,  72  NE  11  [aff  112  111.  A.  518]; 
Ryan  v.  Hamilton,  205  111.  191,  68 
NE  781  [rev  103  111.  A.  212]. 

Iowa.— Chapin  v.  Brown,  83  Iowa 
156,  48  NW  1074,  32  AmSR  297,  12 
LRA  428. 

Ky. — F.  T.  Gunther  Grocery  Co.  v. 
Koll,  153  Ky.  446,  155  SW  1145. 

Minn. — Kronschnabel-Smith  Co.  v. 
Kronschnabel,  87  Minn.  230,  91  NW 
892 

Mo. — Glover  v.  Shirley,  169  Mo.  A. 
637,  155  SW  878. 

N.  J. — Marvel  v.  Jonah,  81  N.  J. 
Eq.  369,  86  A  968  [rev  on  other 
grounds  83  N.  J.  Eq.  295,  90  A  1004, 
LRA1915B  206,  AnnCasl916C  185]. 

N.  Y. — Central  Fireworks  Co.  v. 
Charlton,  42  App.  Div.  104,  58  NYS 
900;  Fries  V.  Parr,  139  NYS  220. 

Oh.— Lange  v.  Werk,  2  Oh.  St.  519. 

Pa. — Pittsburg  Stove,  etc.,  Co.  v. 
Pennsylvania  Stove  Co.,  208  Pa.  37, 
57  A  77;  Cleaver  v.  Lenhart,  182  Pa. 
285,  37  A  811;  Keeler  v.  Taylor,  53 
Pa.  467,  91  AmD  221. 

Eng. — Young  v.  Timmins,  1  Cromp. 
&  J.  331,  148  Reprint  1446;  Hutton 
v.  Parker.  7  Dowl.  P.  C.  739;  Urm- 
ston  v.  Whitelegg,  63  L.  T.  Rep.  N. 
S.  455;  Wickens  v.  Evans,  3  Y.  &  J. 
318,  148  Reprint  1201. 

Man. — Copeland-Chatterson  v. 
Hickok,  16  Man.  610. 

Ont. — Dawes  v.  Wilkinson,  19  U.  C. 
Q.  B.  604. 

See  McNichol  v.  Ryan,  34  N.  B. 
391  (holding  that  nonregistration  of 
a  physician  will  not  affect  a  con- 
tract). 

66.  Young  v.  Timmins,  1  Cromp. 
&  J.  331,  148  Reprint  1446;  Gale  v. 
Reed,  8  East  80,  103  Reprint  274; 
Wallis  v.  Day,  2  M.  &  W.  273,  150 
Reprint  759. 

67.  Ala. — MtfCurry  v.  Gibson,  108 
Ala.  451,  18  S  806,  54  AmSR  277. 

Ark. — Webster  v.  Williams,  62  Ark. 
101,  34  SW  537. 

Colo. — Freudenthal  v.  Espey,  45 
Colo.  488,  102  P  280,  26  LRANS  961. 

Conn. — Styles  v.  Lyon,  87  Conn.  23, 
86  A  564. 

111. — Ryan  v.  Hamilton,  -  205  111. 
191,  68  NE  781  [rev  103  111.  A.  212]; 
Linn  v.  Sigsbee,  67  111.  75;  Hoops 
Tea  Co.  v.  Dorsey,  99  111.  A.  181. 

Ind. — Eisel  v.  Hayes,  141  Ind.  41, 
40  NE  119;  Duffy  v.  Shockey,  11  Ind. 
70,  71  AmD  348. 

Md. — Guerand  v.  Dandelet,  32  Md. 
561,  3  AmR  164. 

Mass. — Pierce  v.  Fuller,  8  Mass. 
223.  5  AmD  102. 

Mich. — Up  River  Ice  Co.  v.  Denier, 
114  Mich.  296,  72  NW  157,  68  AmSR 


480;  Hubbard  v.  Miller,  27  Mich.  15, 
15  Ami'.  L53. 

N.  Y. — Lawrence  v.  Kidder,  10 
Barb.  641. 

Oh. — Grasselli  v.  Lowden,  11  Oh. 
St.  349. 

Okl. — Thrclkeld  v.  Steward,  24  Okl. 
403,  103  P  630,  138  AmSR  S88. 

Pa. — Pittsburgh  Stove,  etc.,  Co.  v. 
Pennsylvania  Stove  Co.,  208  Pa.  37, 
57  A  77;  McClurg's  App..  58  Pa.  51. 
But  see  Seward  v.  Shields,  9  Pa. 
Dist.  583. 

Eng. — Gravely  v.  Barnard.  L.  R. 
18  Eq.  518;  Archer  v.  Marsh.  6  A. 
&  E.  959,  33  ECL  498,  112  Reprint 
366;  Hitchcock  v.  Coker,  6  A.  &  E. 
438,  33  ECL  241,  112  Reprint  167; 
Pilkington  v.  Scott,  15  M.  &  W.  657, 
153  Reprint  1014;  Leighton  v.  Wales, 
3  M.  &  W.  545,  150  Reprint  1262. 

Ont. — Miller  v.  Thompson,  20  Can 
LTOccNotes  77.  But  sec  Allen  Mfg. 
Co.  v.  Murphy,  23  Ont.  L.  467,  473, 
2  OntWN  877,  18  OntWR  572  (where 
it  is  said:  "Restraints  which  may 
fairly  be  regarded  as  entirely  rea- 
sonable when  Imposed  in  connection 
with  the  sale  of  a  business  or  good 
will,  or  with  the  transfer  of  patent 
rights  or  of  a  trade  secret,  or  with 
the  dissolution  of  a  partnership, 
should  not  be  accepted  in  all  cases 
as  necessarily  or  even  approxi- 
mately applicable  to  restraints  im- 
posed upon  employees  to  whom  the 
only  consideration  for  their  cove- 
nant is  employment  and  receipt  of 
wages  or  remuneration  for  a  more 
or  less  certain  number  of  years. 
Such  persons  are  ordinarily  not  on 
the  same  plane  with  one  who  has 
disposed  of  a  very  extensive  busi- 
ness, which,  by  its  very  nature,  em- 
braces world-wide  interests  and  con- 
nections, and  involves  dealings  and 
transactions  with  most  of  the  nations 
of  the  globe,  and  has  received  there- 
for a  very  large  sum  by  way  of  pur- 
chase money"). 

[a]  Illustration. — The  monthly 
salary  to  be  paid  to,  and  the  ex- 
perience to  be  gained  by,  an  inex- 
perienced physician  for  assisting  an 
experience!  physician  with  an  es- 
tablished business  is  a  sufficient 
consideration,  which  need  not  be  an 
adequate  but  only  a  legal  consid- 
eration, for  the  former's  covenant, 
on  the  employment  being  terminated 
at  the  option  of  either,  not  to  prac- 
tice in  the  place  for  a  specified 
period.  Freudenthal  v.  Espey,  45 
Colo.  488,  102  P  280,  26  LRANS  961. 

Adequacy  of  consideration  gener- 
ally see  supra  §§  237-239. 

68.  Ala. — American  Laundry  Co. 
v.  E.  &  W.  Dry-Cleaning  Co.,  74  S 
58;  Harris  v.  Theus.  149  Ala.  133,  43 
S  131,  123  AmLR  17,  10  LRANS  204. 

111. — Ryan  v.  Hamilton,  205  111. 
191,  68  NE  781  [rev  103  111.  A.  212]; 
Cobbs  v.  Niblo,  6  111.  A.  60. 

Ind. — Eisel  v.  Hayes,  141  Ind.  41, 
40  NE  119;  Johnson  v.  Gwinn,  100 
Ind.  466;  Beard  v.  Dennis,  6  Ind.  200 
63  AmD  380. 

Mass. — Pierce  v.  Woodward  6 
Pick.  206. 

Mich. — Weickgenant  v.  Eccles,  173 
Mich.  695.  140  NW  513. 

Miss.- — Thompson  v.  Means,  19 
Miss.  604. 

N.  Y. — Mott  v.  Mott,  11  Barb.  127; 
Holbrook  v.   Waters,   9   HowPr  335. 

Pa. — Gompers  v.  Rochester,  56  Pa. 
194. 

Wis. — Mv  Laundry  Co.  v.  Schmel- 
ing,  129  Wis.  597,  109  NW  540. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  431-433] 


CONTRACTS 


[13  C.  J.]  489 


sufficient  consideration  for  a  covenant  by  an  em- 
ployee in  restraint  of  trade.69  It  is  obvious  tbat  a 
completed  sale  will  not  furnish  a  consideration  for 
p,  subsequent  agreement.70 

Good  reason  for  imposing  restraint.  It  is  ob- 
vious that  the  mere  presence  of  a  sufficient  consid- 
eration will  not  validate  a  contract  contrary  to 
public  policy;  hence,  with  regard  to  contracts  in 
restraint  of  trade,  the  courts  have  sometimes  said 
that  there  must  be  not  only  a  sufficient  pecuniary 
consideration,  but  also  a  good  reason  shown  for 
entering  into  the  engagement.71  Whether  the  agree- 
ment can  be  supported  or  not  depends  on  matters 
outside  of  and  beyond  the  abstract  fact  of  the  con- 
tract or  the  pecuniary  consideratiQn ;  it  will  de- 
pend on  the  situation  of  the  parties,  the  nature  of 
their  business,  the  interests  to  be  protected  by  the 
restriction,  and  its  effect  on  the  public;  in  short,  on 
all  the  surrounding  circumstances.72  It  has  been 
said  also,  for  this  reason,  that  an  agreement  in  re- 
straint of  trade  is  the  only  exception  to.  the  rule 
that  a  contract  under  seal  imports  a  consideration.73 

[§  432]  (h)  Statutory  Provisions.  In  many 
jurisdictions74  the  matter  of  contracts  in  restraint 
of  trade  has  been  made  the  subject  of  statutory 
regulation.    These  statutes  are  ordinarily  directed 


against  the  suppression  of  competition  and  are  else- 
where treated.75  In  several  of  the  states  it  is  pro- 
vided by  statute  that  every  contract  by  which  one 
is  restrained  from  exercising  a  business  or  calling 
is  void  to  that  extent,  except  that  one  who  has  sold 
the  good  will  of  a  business  may  agree  not  to  carry 
on  a  similar  business  within  a  specified  county  or 
town,  as  long  as  the  buyer,  or  any  one  deriving  title 
to  the  good  will  from  him,  carries  on  the  business; 
and  that,  in  anticipation  of  dissolution  of  a  partner- 
ship, a  partner  may  agree  not  to  carry  on  a  similar 
business  in  the  town  or  city  where  the  partnership 
was  located.76 

[5  433]  (7)  Other  Agreements  Injuring  Per- 
sonal Rights.  It  would  appear  that  any  agreement 
the  effect  of  which  would  be  to  deprive  a  person 
completely  of  his  liberty  would  be  void  as  against 
public  policy,77  as  for  example  an  indefinite  contract 
of  service  amounting  to  a  form  of  servitude.78  But 
one  may  legally  bind  himself  to  work  for  another 
for  a  term  of  years,79  and  may  agree  not  to  do  what 
he  has  a  legal  right  to  do,  even  though  the  promise 
may  be  restrictive  of  his  personal  rights.80  So  a 
contract  in  connection  with  the  sale  of  a  patented 
article,  or  manufacturing  or  other  rights  therein,  to 
disclose  any  improvement  to  the  covenantee  has 


Eng. — Sainter  v.  Ferguson,  7  C.  B. 
716,  62  ECL  716,  137  Reprint  283. 
[a]    Agreement  toy   stockholder. — 

The  purchase  by  individuals  of  a 
stockholder's  interest  in  a  drug  com- 
pany affords  a  sufficient  considera- 
tion for  a  contemporaneous  agree- 
ment by  the  seller  not  to  engage  in 
the  drug  business  in  a  certain  city 
for  a  stated  time.  Kradwell  v. 
Thiesen,  131  Wis.  97,  111  NW  233. 

69.  Weston  v.  Baird,  37  Ont.  L. 
514,  31  DomLR  730,  10  OntWN  399; 
Skeans  v.  Hampton,  31  Ont.  L.  424,  6 
OntWN  463. 

70.  Cleaver  v.  Lenhart,  182  Pa. 
285,  37  A  811;  Zanturjian  v.  Boor- 
nazian,  25  R.  I.  151,  55  A  199. 

Past  consideration  generally  see 
supra  §§  220-236. 

71.  Cal. — California  Steam  Nav. 
Co.  v.  Wright,  6  Cal.  258,  65  AmD 
511. 

111. — Linn  v.  Sigsbee,  67  111.  75; 
Talcott  v.  Brackett,  5  111.  A.  60. 

Mass. — Pierce  v.  Fuller,  8  Mass. 
223,  5  AmD  102. 

N.  Y. — Fisher  v.  Bush,  35  Hun 
641;  Weller  v.  Hersee,  10  Hun  431 
[aff  74  N.  Y.  609  mem];  Stephens  v. 
Aulls,  3  Thomps.  &  C.  781;  Ross  V. 
Sadgbeer,  21  Wend.  166;  Chappel  v. 
Brockway,  21  Wend.  157.  But  see 
Lawrence  v.  Kidder,  10  Barb. 
641  (where  Selden,  J.,  was  of  the 
opinion  that  the  doctrine  of  Hitch- 
cock v.  Coker,  6  A.  &  E.  438,  33  ECL 
241,  112  Reprint  167,  that  the  courts 
would  not  examine  into  the  ade- 
quacy of  the  consideration,  had 
overthrown  the  doctrine  under  dis- 
cussion). 

Pa. — Cleaver  v.  Lenhart,  182  Pa. 
285,  37  A  811;  Keeler  v.  Taylor,  53 
Pa.  467,  91  AmD  221. 

W.  Va. — West  Virginia  Transp. 
Co.  v.  Ohio  River  Pipe  Line  Co.,  22 
W.  Va.  600,  46  AmR  527. 

Wis. — Kellogg  v.  Larkin,  3  Pinn. 
123,  56  AmD  164. 

Eng. — Collins  v.  Locke,  4  App.  Cas. 
674;  Davis  v.  Mason,  5  T.  R.  118,  101 
Reprint  69. 

72.  Hubbard  v.  Miller,  27  Mich. 
15,  15  AmR  153. 

73.  Gompers  v.  Rochester,  56  Pa. 
194. 

74.  See  statutes  of  the  several 
states. 

75.  See  Conspiracy  §  175;  Monop- 
olies [27  Cyc  888  et  seq]. 

76.  See  statutory  provisions;  and 
Chamberlain  v.  Augustine,  172  Cal. 
285,  156  P  479;  Getz  v.  Federal  Salt 
Co.,  147  Cal.  115,  81  P  416,  109  AmSR 
114;  Dodge  Stationery  Co.  v.  Dodge, 
145   Cal.    380,    78   P   879;   Franz  v. 


Bieler,  126  Cal.  176,  56  P  249,  58  P 
466;  Merchants'  Ad-Sign  Co.  v.  Ster- 
ling, 124  Cal.  429,  57  P  468,  71  Am 
SR  94,  46  LRA  142;  Gregory  v. 
Spieker,  110  Cal.  150,  42  P  876,  52 
AmSR  70;  Ragsdale  v.  Nagle,  106 
Cal.  332,  39  P  628;  City  Carpet  Beat- 
ing, etc.,  Works  v.  Jones,  102  Cal. 
506,  36  P  841;  Brown  v.  Kling,  101 
Cal.  295,  35  P  995;  Vulcan  Powder 
Co.  v.  California  Vigorit  Powder  Co., 
(Cal.)  31  P  583;  Vulcan  Powder  Co. 
v.  Hercules  Powder  Co.,  96  Cal.  510, 
31  P  581.  31  AmSR  242;  Akers  v. 
Rappe,  30  Cal.  A.  290,  158  P  129; 
Shafer  v.  Sloan,  3  Cal.  A.  335,  85  P 
162;  Siegel  v.  Marcus,  18  N.  D.  214, 
119  NW  358,  20  LRANS  769;  Mapes 
v.  Metcalf,  10  N.  D.  601,  88  NW  713; 
Hulen  v.  Earel,  13  Okl.  246,  73  P 
927;  Public  Opinion  Pub.  Co.  V. 
Ransom,  34  S.  D.  381,  148  NW  838, 
AnnCasl917A  1010;  Prescott  v.  Did- 
well,  18  S.  D.  64,  99  NW  93. 

[a]  In  Michigan  the  statute  ren- 
ders void  all  agreements  not  to  en- 
gage in  any  avocation,  employment, 
pursuit,  trade,  profession,  or  busi- 
ness, whether  reasonable  or  unrea- 
sonable, partial,  or  generally  limited, 
or  unlimited;  but  makes  an  exception 
in  the  case  of  contracts  in  which  the 
only  object  of  the  restraint  is  to  pro- 
tect the  purchaser  or  transferee  of  a 
trade,  provision,  or  business,  etc., 
where  it  has  been  sold  for  a  valu- 
able consideration  in  good  faith  and 
without  any  intent  to  establish  a 
monopoly.  See  Weickgenant  v.  Ec- 
cles,  173  Mich.  695.  140  NW  513; 
Grand  Union  Tea  Co.  v.  Lewitsky, 
153  Mich.  244,  116  NW  1090. 

77.  In  re  Baker,  29  HowPr  (N. 
Y.)  485.  See  Dettrich  v.  Gobey,  119 
Cal.  599,  51  P  962  (holding  that  a 
stipulation  in  a  contract  by  a  di- 
vorced husband  to  restore  the 
daughter  to  the  mother  nolens  vo- 
lens  when  she  should  be  eighteen 
years  old  was  as  much  a  contract 
to  infringe  her  personal  liberty  as 
if  the  age  fixed  had  been  thirty-six 
or  fifty-four  years,  and  was  unlaw- 
ful) ;  Horwood  v.  Millar's  Timber, 
etc.,  Co.,  [1916]  2  K.  B.  44  (holding 
that  an  agreement  by  a  borrower 
with  a  money  lender  whereby  he  as- 
signed all  of  his  future  wages  to  the 
lender  and  agreed  that  he  would  not 
borrow  or  raise  money  or  part  with 
his  household  furniture,  or  obtain 
credit,  or  remove  from  his  then  resi- 
dence without  the  lender's  consent, 
was  unreasonably  restrictive  of  the 
borrower  in  the  free  disposal  of  his 
labor  and  choice  of  his  mode  of 
life). 
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[a]  Restriction  on  right  to  bor- 
row money. — A  stipulation  in  a  note 
forbidding  the  maker  from  discharg- 
ing his  obligation  by  borrowing 
money  from  anyone  except  the 
payee  was  held  contrary  to  public 
policy  and  void.  Union  Cent.  L.  Ins. 
Co.  v.  Champlin,  11  Okl.  184,  65  P 
836,  55  LRA  109.  But  see  Shene- 
berger  v.  Union  Cent.  L.  Ins.  Co.,  114 
Iowa  578,  87  NW  493,  55  LRA  269 
(where  a  somewhat  similar  provi- 
sion was  sustained). 

78.  Parsons  v.  Trask,  7  Gray 
(Mass.)  473,  66  AmD  502;  Reyes  v. 
Alojado,  16  Philippine  499.  See  Joy 
v.  Glidden  Varnish  Co.,  83  Fed.  90 
(holding  that  in  a  suit  to  recover 
compensation  under  a  contract,  and 
not  for  damages  for  a  breach,  or  to 
enforce  specific  performance,  the  fact 
that  the  contract  does  not  show  the 
nature  of  the  services  contemplated 
is  not  sufficient  ground  for  holding 
that  public  policy  prevented  recov- 
ery for  services  actually  rendered); 
Pitts  v.  Allen,  72  Ga.  69. 

Peonage  see  Peonage  [30  Cyc 
1382]. 

79.  Walker  v.  Chambers.  5  Del. 
311;  Hoyt  v.  Fuller,  19  NYS  962; 
Phillips  v.  Murphy,  49  N.  C.  45. 

80.  Me. — Waite  v.  Merrill,  4  Me. 
102,  16  AmD  238. 

Mich. — Whealkate  Min.  Co.  v.  Mu- 
lari,  152  Mich.  607,  116  NW  360,  18 
LRANS  147. 

Mo.— Lindell  v.  Rokes,  60  Mo.  249, 
21  AmR  395. 

Pa. — Com.  v.  Schultz,  Brightly  29. 

Tex. — Hypse  v.  Avery  Mfg.  Co.,  32 
Tex.  Civ.  A.  409,  74  SW  812. 

Eng. — Upton  v.  Henderson,  106  L. 
T.  Rep.  N.  S.  839;  British  United 
Shoe  Mach.  Co.,  Ltd.  v.  Somervell,  95 
L.  T.  Rep.  N.  S.  711.  See  Mittenthal 
v.  Mascagni,  183  Mass.  19,  66  NE  425, 
97  AmSR  404.  60  LRA  812  (holding 
that  a  contract  being  for  a  musical 
tour  of  the  United  States  by  one- 
party,  after  which  he  contemplated 
returning  to  Italy,  a  stipulation 
therein  that  any  difference  between 
the  parties  should  be  acted  on  by 
the  civil  authorities  of  Florence, 
Italy,  was  not  so  unreasonable  or 
improvident,  as  a  surrender  of  judi- 
cial protection,  as  to  be  invalid). 

[a]  Illustrations. — (1)  Agree- 
ments to  use  particular  machinery 
and  no  other.  British  United  Shoe 
Mach.  Co.,  Ltd.  v.  Somervell,  95  L.  T. 
Rep.  N.  S.  711.  (2)  An  agreement 
to  abstain  from  intoxicating  liquor. 
Lindell  v.  Rokes,  60  Mo.  249.  21 
AmR  395.  (3)  An  agreement  not  to 
come  within  ten  miles  of  another's 


§§  714^715] 


CONTRACTS 


[13  C.  J.]  641 


occasioned  by  the  outbreak  of  war.75 

[$  715]  (d)  Act  of  God  Occasioning.  The  general 
rule  is  that  an  absolute  undertaking  is  not  dis- 
charged by  a  subsequent  act  of  God  rendering  per- 
formance onerous  or  even  impossible.70    And,  al- 


though the  promisor  cannot  be  compelled  to  perform 
an  undertaking  impossible  of  performance  through 
an  act  of  God,  he  cannot,  on  the  ground  of  bard- 
ship  or  impossibility,  escape  liability  in  damages, 
in  the  absence  of  a  reservation  covering  such  un- 


to pay  therefor  "on  publication  and 
delivery"  of  the  book,  but  the  races 
were  never  held,  because  of  the  war, 
defendant  was  not  liable  as  having 
failed  to  guard  himself  against  a  vis 
major;  but,  the  mutually  contem- 
plated object  having  failed,  plaintiff 
could  not  exact  payment.  Alfred 
Marks  Realty  Co.  v.  Hotel  Hermitage 
Co.,  170  App.  Div.  484,  156  NYS  179; 
Alfred  Marks  Realty  Co.  v.  George 
Rector,  Inc.,  156  NYS  180. 

Death  of  person  or  destruction  of 
subject  matter,  see  infra  §§  717-719. 

73.  Associated  Portland  Cement 
Mfrs.  v.  Cory  &  Sons,  Ltd.,  31 
T.  L.  R.  442. 

Effect  of  war  on  contracts  gen- 
erally see  War  [40  Cyc  320]. 

76.  U.  S. — Central  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  31  Fed.  440; 
West  v.  The  Uncle  Sam.  29  F.  Cas. 
No.  17,427,  McAll.  505;  Phoenix 
Bridge  Co.  v.  U.  S.,  38  Ct.  CI.  492. 

Ala. — Perry  v.  Hewlett,  5  Port. 
318;  McG-ehee  v.  Hill,  4  Port.  170,  29 
AmD  277. 

Ark. — Cassady  v.  Clarke,  7  Ark. 
123. 

Conn. — School  Dist,  No.  1  v. 
Dauchy,  25  Conn.  530,  68  AmD  371. 

Ga. — Hipp  v.  Fidelity  Mut.  L.  Ins. 
Co.,  128  Ga.  491,  57  SE  892.  12 
LRANS  319. 

111. — Summers  v.  Hibbard,  153  111. 
102,  38  NE  899,  46  AmSR  872;  Steele 
v.  Buck,  61  111.  343,  14  AmR  60; 
Bacon  v.  Cobb,  45  111.  47;  Bunn  V. 
Prather.  21  111.  217;  Chicago  Edison 
Co.  v.  Hugett,  etc.,  Mfg.  Co.,  66  111. 
A.  222  [aff  167  111.  233,  47  NE  384, 
59  AmSR  272]. 

Ind. — Krause  v.  Crothersville 
School  Town,  162  Ind.  278,  70  NE 
264,  102  AmSR  203,  65  LRA  111,  1 
AnnCas  460. 

Ky. — Shanks  v.  Griffin,  14  B.  Mon. 
124;  Singleton  v.  Carroll,  6  J.  J. 
Marsh.  527,  22  AmD  95. 

Md. — Milske  v.  Steiner  Mantel  Co., 
103  Md.  235,  63  A  471,  115  AmSR 
354,  5  LRANS  1105. 

Mass. — Butterfield  v.  Byron,  153 
Mass.  517,  27  NE  667,  25  AmSR  654, 
12  LRA  571;  Mill  Dam  Fdy.  v. 
Hovey,  21  Pick.  417;  Adams  v. 
Nichols,  19  Pick.  275. 

Mich. — Dewey  v.  Alpena  School 
Dist.,  43  Mich.  480,  5  NW  646,  38 
AmR  206. 

Minn. — Dow  v.  Sleepy  Eye  State 
Bank,  88  Minn.  355,  93  NW  121; 
Anderson  v.  May,  50  Minn.  280,  52 
NW  530,  36  AmSR  642,  17  LRA  555; 
Cowley  v.  Davidson,  13  Minn.  92. 

Miss. — Mitchell  v.  Hancock  County, 
91  Miss.  414,  45  S  571,  124  AmSR 
706,  15  LRANS  833;  Jemison  v.  Mc- 
Daniel,  25  Miss.  83. 

Mo. — Davis  v.  Smith,  15  Mo.  467; 
Gathwright  v.  Callaway  County,  10 
Mo.  663:  Hall  v.  School  Dist.  No.  10, 
24  Mo.  A.  213;  Shouse  v.  Neis- 
waanger,  18  Mo.  A.  236. 

N.  J. — Trenton  Public  School  v. 
Bennett,  27  N.  J.  L.  513,  72  AmD 
373. 

N.  Y. — Harmony  v.  Bingham,  12 
N.  Y.  99,  62  AmD  142;  Marsh  v. 
Johnston,  125  App.  Div.  597,  109  NYS 
1106  [aff  196  N.  Y.  511  mem,  89  NE 
1104  mem];  Graves  v.  Berdan,  29 
Barb.  100  [aff  26  N.  Y.  498];  Ames 
V.  Belden,  17  Barb.  513;  Beebe  v. 
Johnson,  19  Wend.  500,  32  AmD  518; 
Kerr  v.  Merchant's  Exch.  Co.,  3  Edw. 
315. 

N.  C. — Clancy  v.  Overman,  18  N.  C. 
402. 

Or. — Anderson  v.  Adams,  43  Or. 
621,  74  P  215. 

Pa. — Hand  v.  Baynes,  4  Whart. 
204,  33  AmD  54. 

Tenn. — Mosely  v.  Baker,  2  Sneed 
362. 

Tex. — Northern  Irr.  Co.  v.  Dodds, 
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(Civ.  A.)  162  SW  946;  Gunter  v. 
Robinson,  (Civ.  A.)  112  SW  134; 
American  Surety  Co.  v.  San  Antonio 
L.  &  T.  Co.,  (Civ.  A.)  98  SW  387; 
Bartlett  v.  Bisbey,  27  Tex.  Civ.  A. 
405,  66  SW  70. 

Va. — Atlantic,  etc.,  R.  Co.  v. 
Delaware  Constr.  Co.,  98  Va.  503,  37 
SE  13. 

Wis. — Vogt  v.  Hecker,  118  Wis. 
306,  95  NW  90;  Comstock  v.  Fraternal 
Acc.  Assoc.,  116  Wis.  382,  93  NW 
22. 

Eng. — Jacobs  v.  Credit  Lyonnais, 
12  Q.  B.  D.  589,  1  ERC  338;  In  re 
Arthur,  14  Ch.  D.  603;  Nicols  v. 
Marsland,  2  Ex.  D.  1;  Shubrick  v. 
Salmond,  3  Burr.  1637,  97  Reprint 
1022;  Beatson  v.  Schank,  3  East  233, 
102  Reprint  587;  Hadley  v.  Clarke,  8 
T.  R.  259,  101  Reprint  1377;  Brenk- 
nock,  etc.,  Canal  Nav.  Co.  v. 
Pritchard,  6  T.  R.  750,  101  Reprint 
807. 

"The  general  rule  is  that  one, 'who 
makes  a  positive  agreement  to  do  a 
lawful  act,  is  not  absolved  from 
liability  for  a  failure  to  fulfill  his 
covenant  by  a  subsequent  impos- 
sibility of  performance  caused  by  an 
act  of  God,  or  an  unavoidable  ac- 
cident, because  he  voluntarily  con- 
tracts to  perform  it  without  any 
reservation  or  exception,  which,  if 
he  desired,  he  could  make  in  his 
agreement,  thereby  induces  the  other 
contracting  party,  in  consideration 
of  his  positive  covenant  to  enter 
into  and  become  bound  by  the  con- 
tract, and  while  courts  may  enforce, 
they  may  not  avoid,  such  contracts 
in  the  absence  of  fraud  or  some 
similar  defense."  Berg  v.  Erickson, 
234  Fed.  817,  820,  148  CCA  415,  LRA 
1917A  648. 

[a]  leading  case. — Paradine  v. 
Jane,  Aleyn  26,  82  Reprint  897,  is 
frequently  referred  to  as  a  leading 
case  on  this  subject,  discussing,  as 
it  does,  not  only  the  general  rule, 
but  the  reason  therefor,  exceptions 
thereto,  and  illustrations  thereof. 
Here  it  was  held  that,  when  a  party 
by  his  own  contract  creates  a  duty 
or  charge  on  himself,  he  is  bound  to 
make  it  good  if  he  may,  notwith- 
standing any  accident  by  inevitable 
necessity,  because  he  might  have 
provided  against  this  by  his  con- 
tract; therefore,  if  a  lessee  cov- 
enants to  repair,  the  circumstance  of 
the  premises  being  destroyed  by 
lightning,  or  thrown  down  by  an  in- 
evitable flood  of  water  or  an  ir- 
resistible tornado,  will  not  effect  his 
discharge. 

[b]  Reasons  for  rale. — (1)  "Where 
one  of  two  innocent  persons  must 
sustain  a  loss,  the  law  casts  it  on 
him  who  has  agreed  to  sustain  it, 
or  rather  the  law  leaves  it  where 
the  agreement  of  the  parties  has  put 
it."  Trenton  Public  School  v.  Ben- 
nett, 27  N.  J.  L.  513,  519,  72  AmD 
373.  (2)  "The  act  of  God  will  ex- 
cuse the  not  doing  of  a  thing  where 
the  law  had  created  the  duty,  but 
never  where  it  is  created  by  the 
positive  and  absolute  contract  of  the 
party.  The  reason  of  this  distinction 
is  obvious.  The  law  never  creates 
or  imposes  upon  any  one  a  duty  to 
perform  what  God  forbids  or  what 
he  renders  impossible  of  perform- 
ance, but  it  allows  people  to  enter 
into  contracts  as  they  please,  pro- 
vided they  do  not  violate  the  law." 
School  Dist.  No.  1  v.  Dauchy,  25 
Conn.  530.  536,  68  AmD  371.  (3) 
"The  reason  given  for  the  rule  is, 
that  when,  if  an  event  happen  which 
will  occasion  loss  io  one  or  the  other 
contracting  parties,  yet  the  party 
who  contracts  that  the  events  shall 
not  happen,  although  he  may  be  un- 
able   to    perform    his    contract  by 
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reason  of  the  act  of  God,  he  shall 
stand  the  risk  and  make  good  the 
loss.  The  party  contracting  assumes 
the  responsibility  for  the  conse- 
quences that  may  follow,  if,  for  any 
cause  whatever,  he  may  be  unable 
to  perform  his  contract."  Steele  v. 
Buck,  01  111.  343,  348,  14  AmR  60. 

[c]  Discussion  of  rule. — "We 
believe  the  law  is  well  settled,  that 
if  a  person  promises  absolutely, 
without  exception  or  qualification, 
that  a  certain  thing  shall  be  done 
by  a  given  time,  or  that  a  certain 
event  shall  take  place,  and  that  the 
thing  to  be  done  or  the  event  is 
neither  impossible  or  unlawful  at  the 
time  of  the  promise,  he  is  bound 
by  his  promise,  unless  the  perform- 
ance, before  that  time,  becomes  un- 
lawful. Any  seeming  departure 
from  this  principle  of  law,  (and 
there  are  some  instances  that  at  first 
view  appear  to  be  of  that  character,) 
will  be  found,  we  think,  to  grow  out 
of  the  mode  of  construing  the  con- 
tract or  affixing  a  condition,  raised 
by  implication  from  the  nature  of 
the  subject,  or  from  the  situation  of 
the  parties,  rather  than  from  a 
denial  of  the  principle  itself.  Such, 
for  instance,  as  a  promise  to  marry, 
where  it  must  be  presumed  that  the 
parties  agree  to  intermarry  if  they 
shall  be  alive;  or  a  promise  to  de- 
liver a  certain  horse  at  a  future 
time,  and  before  the  day  arrives,  the 
horse  dies;  in  which  case,  the  parties 
are  held  to  have  contracted  in  view 
of  that  contingency.  In  these  and 
like  cases,  the  court  will  hold  that 
the  parties  did  not  understand  that 
the  thing  was  to  be  done,  unless  the 
life  of  the  persons,  or  of  the  horse, 
was  continued,  so  that  there  would 
be  an  object  and  an  interest  in  the 
execution  of  the  contract.  These 
and  a  few  other  exceptions  of  a 
similar  character,  are  to  be  found  in 
the  books,  but  they  are  not  so  much 
exceptions  after  all  as  cases  where 
the  intention  of  the  parties  is  pre- 
sumed or  inferred,  though  not  ex- 
pressed, from  their  peculiar  situa- 
tion, or  from  the  subject-matter 
itself.  It  is  said,  however,  that 
there  is  one  real  exception  to  the 
rule,  viz.,  where  the  act  of  God  in- 
tervenes to  defeat  the  performance 
of  the  contract;  and  that  is  the 
exception  on  which  the  defendant 
relies  in  this  case.  The  defendant 
insists,  that  where  the  thing  con- 
tracted to  be  done,  becomes  impos- 
sible by  the  act  of  God,  the  contract 
is  discharged.  This  is  altogether  a 
mistake.  The  cases  show  no  such 
exception,  though  there  is  some 
semblance  of  it  in  a  single  case 
which  we  will  mention.  The  act  of 
God  will  excuse  the  not  doing  of  a 
thing  where  the  law  had  created  the 
duty,  but  never  where  it  is  created 
by  the  positive  and  absolute  con- 
tract of  the  party.  The  reason  of 
this  distinction  is  obvious.  The  law 
never  creates  or  imposes  upon  any 
one  a  duty  to  perform  what  God 
forbids  or  what  he  renders  impos- 
sible of  performance,  but  it  allows 
people  to  enter  into  contracts  as 
they  please,  provided  they  do  not 
violate  the  law.  It  is  further  said, 
that  the  books  declare,  that  where 
the  condition  of  a  bond  becomes  im- 
possible by  the  act  of  God,  or  is 
prohibited  by  the  law,  the  condition 
becomes  void,  and  the  bond  is 
absolute,  or  if  it  be  a  subsequent 
condition  for  the  devesting  of  title, 
that  the  condition  becomes  void,  and 
the  title  remains  good.  Whether 
even  this  is  true,  without  some 
qualification,  we  are  not  quite  con- 
fident, nor  will  we  stop  to  consider; 
'  but  if  so,  still,  the  doctrine  of  that 
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Liability  of  public  officials.  Where  a  public  of- 
ficial has  acted  in  good  faith  and  there  is  no  evi- 
dence in  his  acts  of  fraud  or  maliciousness,  exem- 
plary damages  should  not  be  awarded.35  If,  how- 
ever, an  officer  in  the  exercise  of  his  official  duties 
oversteps  and  abuses  his  powers  and  is  guilty  of 
oppression  under  color  of  his  office,  exemplary  dam- 
ages will  be  allowed.30 

[5  288]  2.  Joint  Defendants.  Where  the  liabil- 
ity is  joint  as  to  the  actual  damages  sustained,  ex- 
emplary damages  can,  as  a  general  rule,  be  awarded 
only  against  those  who  have  participated  in,  or  con- 
tributed to,  the  malicious  act  or  the  gross  negligence 
involved;37  but,  where  all  have  acted  in  concert  and 
are  equally  guilty,  they  are  all  liable  to  the  same  ex- 
tent,38 although  in  some  jurisdictions  they  are  not 
regarded  as  necessarily  liable  in  the  same  amount.39 
So  one  who  in  behalf  of  the  firm  of  which  he  is  a 
member  unlawfully  seizes  and  detains  another's 
goods  is  properly  answerable  in  punitive  damages, 
and  so  is  the  firm,40  and  exemplary  damages  are  re- 
coverable in  an  action  against  a  husband  and  wife 
for  the  malicious  trespass  or  other  tort  of  the  wife, 
even  though  the  busband  is  free  from  blame.41  In 
some  jurisdictions  the  rule  is  that  exemplary  dam- 
ages should  be  assessed  according  to  the  acts  of  the 
most  innocent  of  defendants,42  while  in  others  they 

242,  59  NW  1012;  McArthur  v. 
Barnes,  10  Tex.  Civ.  A.  318,  31  SW 
212. 

35.  U.    S. — Tracy    v.  Swartwout, 
10  Pet.  80,  9  L.  ed.  354. 

Cal. — Nightingale  v.  Scannell,  18 
Cal.  315;  Phelps  v.  Owens,  11  Cal. 
22. 

Ga. — Spain  v.  Clements,  63  Ga.  786. 

111. — French  v.  Snyder,  30  111.  339, 
83  AmD  193;  Keenan  v.  Drew,  144 
111.  A.  388. 

Iowa. — Plummer  v.  Harbut,  5  Iowa 
30S. 

Kan. — Crane  v.  Stone.  15  Kan.  94. 
Ky. — Com.  v.  Lightfoot,  7  B.  Mon. 
298. 

La. — Bogel   v.   Bell,    15    La.  Ann. 
163. 

Me. — Pierce    v.    Getchell,    76  Me. 
216. 

Mo. — Bruce  v.  Ulery.  79  Mo.  322. 

Tex. — Neese  v.  Radford,  83  Tex. 
585.  19  SW  141. 

Vt.— Moore  v.  Duke,  84  Vt.  401,  80 
A  194. 

[a]  Illustration. — In  an  action 
against  a  sheriff  for  wrongfully  seiz- 
ing and  selling  property  under  an 
execution,  in  the  absence  of  wanton- 
ness or  oppression,  the  measure  of 
damages  was  the  value  of  the  prop- 
erty at  the  time  it  was  seized  and 
legal  interest  on  such  amount  from 
the  time  of  seizure  up  to  the  time 
of  the  rendition  of  the  verdict. 
Phelps  v.  Owens,  11  Cal.  22. 

36.  Crawford  v.  Eidman,  129  Fed. 
992;  Strickler  v.  Yager,  29  Fed.  244; 
"Willis  v.  Miller,  29  Fed.  238;  Night- 
ingale v.  Scannell.  18  Cal.  315; 
Prettyman  v.  Dean,  2  Del.  494;  Rodg- 
ers   v.   Ferguson.    36   Tex.  544. 

[a]  Illeg-al  seizure  of  property. — 
Knowledge  upon  the  part  of  the  of- 
ficer that  property  levied  upon  by 
him  is  exempt  from  execution  may 
properly  go  in  aggravation  of  dam- 
ages. Lynd  v.  Picket,  7  Minn.  184, 
82   AmD  79. 

37.  Ala. — Burns  v.  Campbell,  71 
Ala.  271;  Hair  v.  Little,  28  Ala.  236. 

Cal. — Nightingale    v.    Scannell,  18 
Cal.  315. 

111. — Rosenkrans  v.  Barker,  115  111. 
331,  3  NE  93,  56  AmR  169;  Becker 
v.  Duprea,  75  111.  167.  See  Corkings 
v.   Meier,    112    111.   A.  655. 

Minn. — Nelson  v.  Halvorson,  117 
Minn.  255,  135  NW  818,  AnnCas  1913D 
104. 

Pa. — Weiler    v.    Railroad    Co.,  29 
PittsbLegJ  347. 

Vt. — Boutwell  v.   Marr,   71   Vt.  1, 
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are  to  be  assessed  according  to  the  amount  which 
the  most  culpable  of  defendants  should  pay.43  Un- 
der the  rule  assessing  exemplary  damages  according 
to  the  guilt  of  the  least  culpable,44  no  exemplary 
damages  may  be  awarded  in  an  action  against  sev- 
eral defendants  jointly,-  where  one  was  not  liable 
for  such  damages.45  In  such  a  case  plaintiff,  in  or- 
der to  get  exemplary  damages,  should  proceed  sepa- 
rately against  the  wrongdoer  who  should  be  pun- 
ished in  that  way.46 

[§  289]  3.  Effect  of  Death  of  Wrongdoer.  As 
exemplary  damages  are  given  as  a  punishment  to  the 
wrongdoer  and  not  as  compensation,  there  can  be  no 
survival  after  the  death  of  the  guilty  party.47 

[§  290]  4.  Acts  of  Agent  or  Servant — a.  In 
General.  As  to  the  liability  of  a  principal  or  master 
in  exemplary'  damages  because  of  the  wrongful  act 
of  his  agent  or  servant  the  authorities  are  in  con- 
flict. By  the  United  States  supreme  court  and  many 
state  courts,  the  principal  or  master  is  held  liable 
only  where  he  has  authorized,  participated  in,  or 
ratified  the  act  of  the  agent  or  servant.48  A  num- 
ber of  the  state  courts,  however,  impose  liability 
upon  the  principal  or  master  in  case  the  wrongful 
act  was  committed  by  the  agent  or  servant  in  the 
course  of  or  in  connection  with  his  duties  or  em- 
ployment, irrespective  of  any  express  authorization 

Terminal  Co.,  165  Ala.  591,  51  S  775. 

Ga. — Morris  v.  Duncan.  126  Ga. 
467.  54  SE  1045,  115  AmSR  105. 

Iowa. — Sheik  v.  Hobson,  64  Iowa 
146,  19  NW  875. 

La. — Edwards  v.  Ricks,  30  La. 
Ann.  926. 

Miss. — Hewlett  v.  George,  68  Miss. 
703,  9  S  88a.  13  LRA  6S2.  - 

N.  C. — Rippey  v.  Miller,  33  N.  C. 
247. 

Tex.— Wright  v.  Donnell,  34  Tex. 
291. 

Wis. — McWilliams  v.  Bragg,  3  Wis. 
424. 

See  Wilkins  v.  Wainwright,  173 
Mass.  212,  53  NE  397  (holding  a  stat- 
ute forbidding  the  recovery  of  exem- 
plary damages  against  an  executor 
or  administrator  of  the  person  orig- 
inally liable  not  applicable  if  the 
rights  of  plaintiff  were  fixed  before 
the  death  of  the  original  defendant, 
if  no  assessment  of  damages  was 
to  be  made  and  nothing  remained  to 
be  done  but  to  dispose  of  a  motion 
for  a  new  trial  and  to  enter  up  a 
judgment,  there  being  no  further  de- 
fense). 

[a]  Applications  of  rule. — (1)  The 

liability  of  a  widow  and  the  heirs 
of  deceased  on  account  of  a  trespass 
committed  by  him  does  not  extend  to 
any  vindictive  damages  unless  the 
suit  was  instituted  before  the  death 
of  the  deceased.  Edwards  v.  Ricks, 
30  La.  Ann.  926.  (2)  Although  un- 
der Code  §  2525,  a  cause  of  action 
for  a  tort  survives  the  death  of  the 
wrongdoer,  yet,  since  the  civil  law 
never  inflicts  vicarious  punishment, 
nothing  more  than  compensatory 
damages  can  be  awarded  against  the 
personal  representative  of  the  wrong- 
doer. Sheik  v.  Hobson,  64  Iowa  146, 
19  NW  875.  (3)  Exemplary  damages 
are  not  recoverable  against  the  heirs 
of  a  decedent  for  his  breach  of  prom- 
ise of  marriage.  Johnson  v.  Levy, 
122  La.  118.  47  S  422.  16  AnnCas  978. 

48.  IT.  S. — Lake  Shore,  etc..  R.  Co. 
v.  Prentice.  147  TJ.  S.  101,  13  SCt  261, 
37  L.  ed.  97;  Denver,  etc.,  R.  Co.  v. 
Harris,  122  U.  S.  597,  7  SCt  12S6, 
30  L.  ed.  1146;  The  Amiable  Nancy, 
3  Wheat.  546,  4  L.  ed.  456;  Norfolk, 
etc.,  Tract  Co.  v.  Miller,  174  Fed.  607, 
98  CCA  453;  Toledo,  etc.,  R.  Co.  v. 
Gordon,  143  Fed.  95.  74  CCA  2S9; 
Pacific  Packing,  etc.,  Co.  v.  Fielding, 
136  Fed.  577,  69  CCA  325;  Kilpatrick 
v.  Halev.  66  Fed.  133.  13  CCA  480; 
The  Normannia,  62  Fed.  469. 

Cal. — Lightner   Min.   Co.   v.  Lane, 
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42  A  607,  76  AmSR  746,  43  LRA  803. 

Ont. — Clissold  v.  Machell,  25  U.  C. 
Q.  B.  80  [app  dism  26  U.  C.  Q.  B. 
422]. 

"Damages  of  this  nature,  if  ever 
recoverable  against  several  defend- 
ants, are  recoverable  only  where  all 
are  shown  to  have  been  moved  by 
a  wanton  desire  to  injure."  Bout- 
well   v.   Marr,  supra. 

[a]  Application  of  rule. — Where 
in  trespass  a  proper  case  is  made  for 
exemplary  damages  as  to  some  of 
defendants,  but  not  as  to  others, 
only  actual  damages  for  the  real 
injury  sustained  may  be  assessed 
against  all  of  defendants,  in  the  ab- 
sence of  a  dismissal  as  to  defend- 
ants against  whom  no  case  is  made 
for  exemplary  damages.  Pardridge 
v.  Brady.  7  111.  A.  639. 

38.  Hair  v.  Little,  28  Ala.  236; 
Reizenstein  v.  Clark,  104  Iowa  287, 
73  NW  588;  Waggoner  v.  Wyatt,  43 
Tex.  Civ.  A.  75,  94  SW  1076. 

39.  Nelson  v.  Halvorson,  117 
Minn.  255,  260,  135  NW  818,  AnnCas 
1913D  104. 

"The  difference  in  financial  condi- 
tion of  the  two  defendants  would 
alone  justify  the  jury  in  imposing 
different  amounts  as  punishment 
upon  them,  in  case  the  conclusion 
was  reached  that  they  both  ought  to 
be  penalized."  Nelson  v.  Halvor- 
son, supra. 

40.  Robinson  v.  Goings,  63  Miss. 
500. 

41.  Patterson  v.  Frazer,  (Tex.  Civ. 
A.)  93  SW  146  [rev  cn  other  grounds 
100  Tex.  103,  94  SW  324];  Lombard 
v.  Batchelder,  58  Vt.  558,  5  A  511. 

[a]  Reason  for  rule. — "The  hus- 
band is  liable,  not  as  master,  but  as 
husband,  and  because  of  the  oneness 
of  the  twain  in  the  eye  of  the  law." 
Lombard  v.  Batchelder,  58  Vt.  558, 
560,  5  A  511. 

42.  McCarthy  v.  De  Armit,  99  Pa. 
63;  Moore  v.  Duke,  84  Vt.  401,  SO  A 
194. 

43.  Bell  v.  Morrison,  27  Miss.  68. 

44.  See  supra  note  42. 

45.  McCarthy  v.  De  Armit.  99  Pa. 
63;  Moore  v.  Duke.  84  Vt.  401,  80  A 
194:  Boutwell  v.  Marr,  71  Vt.  1,  42 
A  607.  76  AmSR  746.  43  LRA  803; 
Lombard  v.  Batchelder,  58  Vt.  558, 
5  A  511; 'Clark  v.  Newsam,  1  Exch. 
131,  154  Reprint  55. 

46.  McCarthv  v.  De  Armit,  99  Pa. 
63;  Clark  v.  Newsam,  1  Exch.  131, 
154  Reprint  55. 

47.  Ala. — Meighan  v.  Birmingham 
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or  subsequent  ratification.40  In  ord 
principal  liable  in  exemplary  damn.' 
161  Cal.  689,  120  P  771,  AnnCasl913C 
1093;  Trabing  v.  California  Nav.,  etc., 
Co.,  121  Cal.  137,  53  P  644;  Mendle- 
sohn  v.  Anaheim  Lighter  Co.,  40  Cal. 
657;  Wade  v.  Thayer,  40  Cal.  578; 
Kline  v.  Central  Pac.  R  Co.,  37 
Cal.  400,  99  AmD  282;  Turner  v. 
North  Beach,  etc.,  R.  Co.,  34  Cal. 
594;  Wardrobe  v.  California  Stage 
Co.,  7  Cal.  118,  68  AmD  231. 

Conn. — Maisenbacker  v.  Concordia 
Soc,  71  Conn.  369,  42  A  67,  71  AmSR 
213;  Colvin  v.  Peck,  62  Conn.  155, 
25  A  355. 

D.  C. — A.  S.  Abell  Co.  v.  Ingham, 
43  App.  582;  Woodward  v.  Ragland, 
5  App.  220;  Redwood  v.  Metropoli- 
tan R.  Co.,  6  D.  C.  302. 

La. — Boulard  v.  Calhoun,  13  La. 
Ann.  445;  Hill  v.  New  Orleans,  etc., 
R.  Co.,  11  La.  Ann.  292;  Keene  v. 
Lizardi.  8  La.  26. 

Miss. — Pullman  Co.  v.  Alexander, 
78  S  293  (stating  law  of  Missouri). 

N.  J. — Shallcrcss  v.  West  Jersey, 
etc.,  R.  Co.,  75  N.  J.  L.  395,  67  A  931; 
Forhman  v.  Consolidated  Tract.  Co., 
63  N.  J.  L.  391,  43  A  892;  Haines  v. 
Schultz,  50  N.  J.  L.  481,  14  A  488. 

N.  Y. — Craven  v.  Bloomingdale, 
171  N.  Y.  439,  64  ME  169  [rev  54  App. 
Div.  266,  66  NYS  525  (aff  30  Misc. 
650.  64  NYS  262)];  Cleghorn  v.  New 
York  Cent.,  etc.,  R.  Co.,  56  N.  Y.  44, 
15  AmR  375;  Higgins  v.  Watervliet 
Tump.,  etc.,  Co.,  46  N.  Y.  23,  7  AmR 
293;  Rose  v.  Imperial  Engine  Co.,  127 
App.  Div.  885,  112  NYS  8  [aff  195 
N.  Y.  515  mem,  88  NE  1130  mem]; 
East  v.  Brooklyn  Heights  R.  Co.,  115 
App.  Div.  683,  101  NYS  364;  Reed  v. 
New  York,  etc.,  Gas  Co.,  93  App. 
Div.  453,  87  NYS  810;  Kastner  v. 
Long  Island  R.  Co.,  76  App.  Div.  323, 
78  NYS  469;  Muckle  v.  Rochester  R. 
Co.,  79  Hun  32,  29  NYS  732;  Fisher 
v.  Metropolitan  El.  R.  Co.,  34  Hun 
433;  Dewine  v.  Interborough  Rapid 
Transit  Co.,  61  Misc.  77,  113  NYS  15; 
Kutner  v.  Fargo,  20  Misc.  207,  45 
NYS  753  [aff  34  App.  Div.  317,  54 
NYS  332];  Donivan  v.  Manhattan  R. 
Co.,  1  Misc.  -368,  21  NYS  457. 

N.  D. — Voves  v.  Great  Northern  R. 
Co.,  26  N.  D.  110,  143  NW  760,  48 
LRANS  30. 

Okl. — Chicago,  etc.,  R.  Co.  v.  New- 
burn,  27  Okl.  9,  110  P  1065,  30 
LRANS  432;  Moore  v.  Atchison,  etc., 
R.  Co.,  26  Okl.  682,  110  P  1059  (the 
court  in  both  cases  applying  the  law 
as  it  obtained  in  the  Indian  Terri- 
tory prior  to  the  erection  of  the 
state  of  Oklahoma). 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Or.  392,  7  P  508,  53  AmR  364; 
Oliver  v.  North  Pac.  Transp.  Co., 
3  Or.  84.  And  see  Bingham  v.  Lip- 
man,  40  Or.  363,  371,  67  P  98  (where, 
after  noting  the  conflict  of  judicial 
opinion,  the  court  said:  'Whatever 
the  true  rule  may  be,  however, 
where  it  is  sought  to  charge  a  cor- 
poration with  exemplary  damages  on 
account  of  the  malicious  acts  of  its 
subordinate  agents,  there  can  be  no 
room  for  controversy  that  where,  as 
in  this  case,  the  officers  actually 
wielding  the  whole  executive  power 
of  the  corporation  participated  in 
and  directed  all  that  was  planned 
and  done,  their  malicious,  wanton, 
or  oppressive  inteDt  may  be  treated 
as  the  intent  of  the  corporation  it- 
self, for  which  it  is  liable  to  answer 
in  exemplary  damages"). 

R.  I. — Staples  v.  Schmid,  18  R.  I. 
224.  26  A  193,  19  LRA  824;  Hagan 
v.  Providence,  etc.,  R.  Co.,  3  R.  I. 
88.  62  AmD  377. 

Tex. — McGown  v.  International, 
etc..  R.  Co.,  85  Tex.  289,  20  SW  80; 
Gulf,  etc..  R.  Co.  v.  Reed.  80  Tex. 
362,  15  SW  1105,  26  AmSR  749:  Tex- 
as Trunk  R.  Co.  v.  Johnson,  75  Tex. 
158,  12  SW  482;  International,  etc., 
R.  Co.  v.  McDonald,  75  Tex.  41,  12 
SW  S60;  Dillingham  v.  Russell.  73 
Tex.  47.  11  SW  139,  15  AmSR  753,  3 
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LRA  634;  Western  Union  Tel.  Co. 
v.  Brown,  58  Tex.  170,  4  4  Am  It  610; 
Willis  v.  McNeill,  57  Tex.  165;  Hous- 
ton, etc.,  R.  Co.  v.  Cowser,  57  Tex. 
293;  Galveston,  etc.,  R.  Co.  v.  Dona- 
hoe,  56  Tex.  162;  Hays  v.  Houston 
Great  Northern  R.  Co.,  4  6  Tex.  272; 
Dillon  v.  Rogers,  36  Tex.  152;  Les- 
ter v.  Hawkins,  (Civ.  A.)  181  SW 
481;  Western  Union  Tel.  Co.  v.  Lan- 
dry, (Civ.  A.)  108  SW  461  [rev  on 
other  grounds  102  Tex.  67,  113  SW 
10];  Mutual  L.  Ins.  Co.  v.  KargUS, 
(Civ.  A.)  99  SW  580;  Townsend  v. 
Texas,  etc.,  R.  Co.,  40  Tex.  Civ.  A. 
71,  88  SW  302;  Trinity,  etc.,  R.  Co. 
v.  O'Brien,  18  Tex.  Civ.  A.  690,  46 
SW  389;  Strauss  v.  Dundon,  (Civ.  A.) 
27  SW  503;  Western  Union  Tel.  Co. 
v.  Karr,  5  Tex.  Civ.  A.  60,  24  SW 
302;  Texas,  etc.,  R.  Co.  v.  Woodall, 
2  Tex.  A.  Civ.  Cas.  §  471;  Galveston, 
etc.,  R.  Co.  v.  Davis,  1  Tex.  A.  Civ. 
Cas.   §  147. 

W.  Va. — Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  433,  10  SE  801, 
25  AmSR  901,  7  LRA  354;  Downey 
v.  Chesapeake,  etc.,  R.  Co.,  28  W. 
Va.  732. 

Wis. — Rueping  v.  Chicago  R.  Co., 
116  Wis.  625,  93  NW  843,  96  AmSR 
1013;  Mace  v.  Reed,  89  Wis.  440,  62 
NW  1S6;  Eviston  v.  Cramer,  57  Wis. 
570,  15  NW  760;  Bass  v.  Chicago, 
etc.,  R.  Co.,  42  Wis.  654,  24  AmR  437; 
Hinckley  v.  Chicago,  etc.,  R.  Co.,  38 
Wis.  194;  Craker  v.  Chicago,  etc;,  R. 
Co.,  36  Wis.  657,  17  AmR  504;  Bass 
v.  Chicago,  etc.,  R.  Co.,  36  Wis.  450, 
17  AmR  495;  Milwaukee,  etc.,  R.  Co. 
v.  Finney,  10  Wis.  388. 

[a]  Reason  for  rule. — "It  is  said 
in  Milwaukee,  etc.,  R.  Co.  v.  Finney, 
10  Wis.  388,  that  the  plaintiff  in 
such  a  case  is  not  entitled  to  exem- 
plary damages  against  the  principal, 
for  the  malicious  act  of  the  agent, 
without  proof  that  the  principal  ex- 
pressly authorized  or  confirmed  it. 
Without  now  discussing  what  would 
or  would  not  be  competent  or  suffi- 
cient evidence  of  such  authority  or 
confirmation,  we  may  say  that  we 
have,  on  very  mature  consideration, 
concluded  that  the  rule  in  Milwau- 
kee, etc.,  R.  Co.  v.  Finney,  supra,  is 
the  better  and  safer  rule.'  We  are 
aware  that  there  is.  authority,  and 
perhaps  the  greater  weight  of  au- 
thority, for  exemplary  damages  in 
such  cases,  without  privity  of  the 
principal  to  the  malice  of  the  agent; 
and  that  reasons  of  public  policy  are 
strongly  urged  in  support  of  such  a 
rule.  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  AmR  103;  Goddard 
v.  Grand  Trunk  R.  Co.,  57  Me.  202, 
2  AmR  39;  Sanford  v.  Eighth  Ave. 
R.  Co.,  23  N.  Y.  343,  80  AmD  286; 
and  other  cases.  But  we  adhere  to 
what  is  said  on  that  point  in  Mil- 
waukee, etc.,  R.  Co.  v.  Finney,  supra. 
We  think  that  in  justice  there  ought 
to  be  a  difference  in  the  rule  of  dam- 
ages against  principals  for  torts  ac- 
tually committed  by  agents,  in  cases 
where  the  principal  is,  and  in  cases 
where  the  principal  is  not,  a  party 
to  the  malice  of  the  agent.  In  the 
former  class  of  cases,  the  damages 
go  upon  the  malice  Of  the  principal: 
malice  common  to  principal  and 
agent.  In  the  latter  class  of  cases, 
the  recovery  is  for  the  act  of  the 
principal  through  the  agent,  in  mal- 
ice of  the  agent  not  shared  by  the 
principal;  the  principal  being  re- 
sponsible for  the  act.  but  not  for  the 
motive  of  the  agent."  Craker  v.  Chi- 
cago, etc.,  R.  Co.,  36  Wis.  658,  675, 
17  AmR  504  [quot  Eviston  v.  Cra- 
mer, 57  Wis.  570,  57-8,  15  NW  760]. 

[b]  Illustrations. —  (1)  In  an  ac- 
tion for  damages  for  fraud  in  the 
sale  of  a  horse,  it  appeared  that  de- 
fendant's agent  sold  the  horse  to 
plaintiffs,  representing  that  it  be- 
longed to  defendant,  whereas  the 
latter  had  given  a  note  for  it,  and 


agreed  that  the  title  Should  remain 
in.  I  he  vendor  until  the  note  wuh 
paid.  Plaintiffs  took  an  assignment 
of  the  note  from  the  vendor,  and 
recovered  Judgment  thereon  against 
defendant.  There  was  no  evidence 
that  defendant  authorized  the  agent 
to  misrepresent  the  title,  or  that  he 
knew  that  the  agent  had  done  ho  at 
the  time  he  ratified  the  sale.  It  was 
held  that  plaintiffs  were  not  entitled 
to  exemplary  damages.  Colvin  v. 
Peek,  62  Conn.  155,  25  A  355.  (2) 
Where  defendants'  salesman,  errone- 
ously suspecting  plaintiff  of  having 
stolen  certain  goods  from  the  store 
which  was  in  his  charge,  detained 
her  and  had  her  sent  to  the  police 
station  and  there  searched,  it  was 
held  that  a  verdict  awarding  plaintiff 
seven  hundred  and  fifty  dollars  dam- 
ages was  grossly  excessive,  punitive 
damages  not  being  allowable  except 
where  the  master  participates  in  or 
approves  the  wrongs  of  his  servant. 
Staples  v.  Schmid,  18  R.  I.  224,  26  A 
193.  19  LRA  824. 

49.  U.  S. — Fell  v.  Northern  Pac. 
R.  Co.,  44  Fed.  248;  Malloy  v.  Ben- 
nett, 15  Fed.  371;  Gallena  v.  Hot 
Springs  R.  Co.,  13  Fed.  116,  4  Mc- 
Crary  371. 

Ala. — Miller-Brent  Lumber  Co.  v. 
Stewart,  166  Ala.  657,  51  S  943,  21 
AnnCas  1149;  Highland  Ave.,  etc., 
R.  Co.  v.  Robinson,  125  Ala.  4S3,  28 
S  28;  Western  Union  Tel.  Co.  v. 
Seed,  115  Ala.  670,  22  S  474;  Kansas 
City,  etc.,  R.  Co.  v.  Phillips,  98  Ala. 
159,  13  S  65;  Alabama  Great  South- 
ern R.  Co.  v.  Frazier,  93  Ala.  45.  9  S 
303,  30  AmSR  28;  Alabama  Great 
Southern  R.  Co.  v.  Sellers,  93  Ala.  9, 
9  S  375,  30  AmSR  17;  Avondale  Mills 
v.  Bryant,  10  Ala.  A.  507,  63  S  932. 
But  see  to  the  effect  that  mere  rela- 
tion of  agency  or  of  master  and 
servant  will  not  impose  liability 
Jackson  v.  Smith,  75  Ala.  97;  City 
Nat.  Bank  v.  Jeffries,  73  Ala.  183; 
Burns  v.  Campbell,  71  Ala.  271;  Pol- 
lock v.  Gantt,  69  Ala.  373.  44  AmR 
519;  Lienkauf  v.  Morris,  66  Ala.  406. 

Ark. — Pine  Bluff,  etc.,  R.  Co.  v. 
Washington,  116  Ark.  179,  172  SW 
872;  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
56  Ark.  51,  19  SW  107;  Citizens'  St. 
R.  Co.  v.  Steen,  42  Ark.  321. 

Ga. — Western,  etc.,  R.  Co.  v.  Tur- 
ner, 72  Ga.  292,  53  AmR  842,  Gas- 
way  v.  Atlanta,  etc.,  R.  Co.,  58  Ga. 
216. 

111. — Wabash,  etc.,  R.  Co.  v.  Rec- 
tor, 104  111.  296;  Singer  Mfg.  Co.  v. 
Holdfodt.  86  111.  455,  29  AmR  43; 
Illinois  Cent.  R.  Co.  v.  Hammer.  72 
111.  347;  Chicago,  etc.,  R.  Co.  v.  Her- 
ring, 57  111.  59;  Toledo,  etc.,  R.  Co. 
v.  Harmon,  47  111.  298,  95  AmD  4S9; 
St.  Louis,  etc.,  R.  Co.  v.  Dalby,  19 
111.  353;  Chicago,  etc.,  R.  Co.  v. 
Parks,  18  111.  460,  6S  AmD  562;  Dins- 
moor  v.  Wolber,  85  111.  A.  152;  Illi- 
nois Cent.  R.  Co.  v.  Ross,  31  111.  A. 
170;  Arasmith  v.  Temple,  11  111.  A. 
39;  Chicago,  etc,,  R.  Co.  v.  Flexman, 
9  111.  A.  250  [aff.  103  111.  546.  42 
AmR  33].  But  see  Becker  v.  Dupree, 
75  111.  167  (holding  defendant  not 
liable  for  act  of  officer  in  executing 
process) ;  Grund  v.  Van  Vleck.  69 
III.  478  (holding  defendants  not  lia- 
ble for  act  of  officer  in  executing 
process,  although  they  approved  and 
sanctioned  his  acts  after  they  were 
done). 

Ind. — American  Express  Co.  v.  Pat- 
terson, 73  Ind.  430;  Jeffersonville  R. 
Co.  v.  Rogers,  38  Ind.  116,  10  AmR 
103.  . 

Kan. — Wheeler,  etc.,  Mfg.  Co.  v. 
Boyce,  36  Kan.  350,  13  P  609,  59  AmR 
571. 

Ky. — Smith  v.  Middleton,  112  Kv. 
588,  66  SW  3SS.  23  KvL  2010.  99 
AmSR  308.  56  LRA  4S4;  Memphis, 
etc..  Packet  Co.  v.  Naeel,  97  Kv.  9.  29 
SW  743,  16  KyL  748;  Louisville,  etc., 
R.  Co.  v.  Ballard,  85  Ky.  307,  3  SW 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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authority.  Unless  this  is  shown,  it  will  be  necessary 
to  prove  an  express  authority  to  do  the  particular 
act  or  a  subsequent  ratification  of  it.50  Further, 
it  may  be  stated  as  a  general  rule  that  the  master 
will  never  be  held  liable  in  exemplary  damages 
where  the  servant  would  not  be  if  the  suit  were 
against  him  directly,51  although  this  rule  does  not 
apply  where,  by  reason  of  the  fact  that  a  servant 
might  be  punishable  criminally,  exemplary  dam- 
ages would  not  be  awarded  against  him.52 

Under  the  broader  rule  imposing  liability  for  any 
act  done  in  the  course  of  the  employment,  if  the 
tortious  act  of  the  agent  or  servant  when  committed 
in  the  business  of  his  principal  or  master  is  such  as 
would  have  subjected  the  agent  to  exemplary  dam- 
ages had  he  been  sued  as  principal,  the  principal 
will  be  responsible  for  like  damages  when  sued  for 
the  misconduct  of  the  agent;53  or,  as  it  has  been 
otherwise  expressed,  the  principal  or  master  is  in 
such  cases  liable  precisely  as  if  he  were  the  original 
wrongdoer,54  although  personally  and  individually 


he  may  have  been  entirely  .blameless  and  innocent 
of  anything  deserving  of  punishment.55  This  rule 
of  liability  imposes  practically  the  same  liability 
for  exemplary  damages  as  for  compensatory.56  If 
the  wrongful  act  of  the  agent  is  committed  while 
ostensibly  acting  within  the  line  of  his  functions, 
the  principal  will  be  held  liable.57  The  latter 's  em- 
ployment, it  is  held,  affords  the  agent  the  means  and 
opportunity  which  he  used  while  so  employed  in 
committing  the  willful  wrong.  The  agent's  conduct 
therefore  is  attributable  to  the  principal,  although 
he  may  not  have  specially  authorized  the  particular 
act  or  afterward  ratified  it.58  It  is  not  necessary, 
in  order  to  fix  the  liability  of  the  principal,  to  show 
knowledge  on  his  part  of  the  habitual  negligence  or 
incompetence  of  the  servant.59 

Under  the  narrower  rule  requiring  express  ante- 
cedent authority  or  subsequent  ratification,  a  master 
or  principal  may  be  liable  in  compensatory  damages 
for  the  malicious  tort  of  a  servant  or  agent,  al- 
though not  in  exemplary  damages  for  the  same 


530,  9  KyL  7,  7  AmSR  600;  Jacobs 
v.  Louisville,  etc.,  R.  Co.,  10  Bush 
263;  Sherley  v.  Billings,  8  Bush  147, 
8  AmR  451;  Louisville,  etc.,  R.  Co. 
v.  Smith,  2  Duv.  556;  Bowler  v.  Lane, 
3  Mete.  311;  City  Transfer  Co.  v. 
Robinson,  12  KyL  555. 

Me. — Hanson  v.  European,  etc.,  R. 
Co.,  62  Me.  84,  16  AmR  404;  God- 
dard  v.  Grand  Trunk  R.  Co.,  57  Me. 
202,  2  AmR  39. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Barger,  80  Md.  23,  30  A  560,  45  AmSR 
310,  26  LRA  220;  Philadelphia,  etc., 
R.  Co.  v.  Larkin,  47  Md.  155,  28 
AmR  442;  Baltimore,  etc.,  Turnp. 
Road  v.  Boone,  45  Md.  344;  Balti- 
more, etc.,  R.  Co.  v.  Blocher,  27  Md. 
277.  See  Boyer  v.  Coxen,  92  Md.  366, 
48  A  161. 

Mass. — Hawes  v.  Knowles,  114 
Mass.  518,  19  AmR  383. 

Miss. — Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  S  53; 
Southern  Express  Co.  v.  Brown,  67 
Miss.  260,  7  S  318,  8  S  425,  19  AmSR 
306;  Chicago,  etc.,  R.  Co.  v.  Scurr,  59 
Miss.  456,  42  AmR  373;  New  Orleans, 
etc.,  R.  Co.  v.  Burke,  53  Miss.  200,  24 
AmR  689;  New  Orleans,  etc.,  R.  Co. 
v.  Bailey,  40  Miss.  395;  New  Orleans, 
etc.,  R.  Co.  v.  Allbritton,  38  Miss. 
242,  75  AmD  98;  New  Orleans,  etc., 
R.  Co.,  v.  Hurst,  36  Miss.  660,  74 
AmD  785;  Vicksburg,  etc.,  R.  Co.  v. 
Patton,  31  Miss.  156,  66  AmD  552. 

Mo. — Haehl  v.  Wabash  R.  Co.,  119 
Mo.  325,  24  SW  737;  Travers  v.  Kan- 
sas Pac.  R.  Co.,  63  Mo.  421;  Doss  v. 
Missouri,  etc.,  R.  Co.,  59  Mo.  27,  21 
AmR  371;  Perkins  v.  Missouri,  etc., 
R.  Co.,  55  Mo.  201;  CanHeld  v.  Chi- 
cago, etc.,  R.  Co.,  59  Mo.  A.  354.  But 
see  McKeon  v.  Citizens'  R.  Co.,  42 
Mo.  79  (holding  that  damages  could 
not  be  awarded  by  way  of  punish- 
ment). Contra  Rouse  v.  Metropoli- 
tan St.  R.  Co.,  41  Mo.  A.  298. 

Nev. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350,  21  AmR  757. 

N.  H. — Belknap  v.  Boston,  etc.,  R. 
Co.,  49  N.  H.  358;  Hopkins  v.  Atlan- 
tic, etc.,  R.  Co.,  36  N.  H.  9,  72  AmD 
287. 

N.  C. — May  v.  "Western  Union  Tel. 
Co.,  157  N.  C.  416,  72  SE  1059,  37 
LRANS  912;  Haves  v.  Southern  R. 
Co.,  141  N.  C.  195,  53  SE  847;  Dur- 
ham v.  Richmond,  etc.,  R.  Co.,  108 
N.  C.  399,  12  SE  1040,  13  SE  1. 

Oh. — Atlantic,  etc.,  R.  Co.  v.  Dunn, 
19  Oh.  St.  162.  2  AmR  382;  Pitts- 
burg, etc.,  R.  Co.  v.  Slusser,  19  Oh. 
St.  157. 

Pa. — Philadelphia  Tract  Co.  v.  Or- 
bann,  119  Pa.  37.  12  A  816;  Lake 
Shore,  etc.,  R.  Co.  v.  Rosenzweig, 
113  Pa.  519,  6  A  545;  Hazard  v.  Israel, 
1  Binn.  240,  2  AmD  43S.  And  see 
Punk  v.  Kerbaugh.  222  Pa.  18,  19, 
70  A  953,  22  LRANS  296  (where  the 
court  said:    "Too  great  caution  can- 


not be  exercised  in  permitting  the 
recovery  of  punitive  damages  for  the 
willful  or  reckless  act  of  a  servant 
not  authorized  or  approved  by  the 
master.  The  rule  that  permits  a 
recovery  in  such  cases  is  a  harsh  one 
and  the  plainest  principles  of  justice 
call  for  caution  in  its  application: 
Philadelphia  Tract.  Co.  v.  Orbann,  119 
Pa.  37,  12  A  286.  But  in  this  case 
the  acts  complained  of  were  done  by 
direction  of  the  defendant's  superin- 
tendent after  notice  and  with  full 
knowledge  of  the  damage  they  were 
doing  the  plaintiff's  property.  Ap- 
parently they  were  done  in  wanton 
disregard  of  his  rights  and  because 
it  was  cheaper  to  pay  damages  for 
the  injury  they  might  cause  than  to 
do  the  work  in  a  different  way"). 
But  compare  Allegheny  Valley  R. 
Co.  v.  McLain,  91  Pa.  442  (holding 
that,  to  maintain  an  action  of  tres- 
pass vi  et  armis  against  an  employer, 
it  must  appear  that  the  particular  in- 
jury or  act  of  the  employee  was  done 
by  the  employer's  command  or  as- 
sent). 

S.  C. — Brown  v.  •  American  Tel., 
etc.,  Co.,  82  S.  C.  173,  63  SE  744; 
Reeves  v.  Southern  R.  Co.,  68  S.  C. 
89,  46  SE  543;  Rucker  v.  Smoke,  37 
S.  C.  377,  16  SE  40,  34  AmSR  758; 
Spellman  v.  Richmond,  etc.,  R.  Co., 
35  S.  C.  475,  14  SE  947,  28  AmSR 
85S;  Hart  v.  Charlotte,  etc.,  R.  Co., 
33  S.  C.  427,  12  SE  9,  10  LRA  794; 
Quinn  v.  South  Carolina  R.  Co.,  29 
S.  C.  381,  7  SE  614,  1  LRA  682;  Hall 
v.  South  Carolina  R.  Co.,  28  S.  C. 
261,  5  SE  623;  Palmer  v.  Charlotte, 
etc..  R.  Co.,  3  S.  C.  580,  16  AmR  750. 

Tenn. — R.  R.  Springer  Transp.  Co. 
v.  Smith,  16  Lea  498,  1  SW  280; 
Louisville,  etc.,  R.  Co.  v.  Garrett,  8 
Lea  438,  41  AmR  640.  But  see  Nash- 
ville, etc.,  R.  Co.  v.  Starnes,  9  Heisk. 
52,  24  AmR  296  (holding  that  a  rail- 
road could  not  be  held  liable  unless 
it  knew  of  the  reckless  character  of 
its  agent  and  still  retained  him  in 
its  employment). 

[a]  Wanton  trespass. — A  railway 
company  is  liable  in  exemplary  dam- 
ages for  wanton  trespasses  commit- 
ted by  its  contractors  on  the  land  of 
another.  Rockford,  etc.,  R.  Co.  v. 
Wells.  66  111.  321. 

[b]  In  Massachusetts,  wantonness 
or  mischief  on  the  part  of  a  servant, 
which  causes  additional  injury  to 
plaintiff,  may  enhance  damages.  Levi 
v.  Brooks,  121  Mass.  501:  Hawes  v. 
Knowles,  114  Mass.  518,  19  AmR  383. 

50.  U.  S. — The  Normannia,  62 
Fed.  469. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Wil- 
son, 70  Ark.  136,  66  SW  661,  91  AmSR 
74. 

111. — Brantigam  v.  While,  73  111. 
561;  Fentz  v.  Meadows,  72  111.  540; 
Keedy  v.  Howe,  72  111.  183;  Illinois 
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Cent.  R.  Co.  v.  Black,  122  111.  A.  439. 

Ind. — Morford  v.  Woodworth,  7 
Ind.  83. 

Ky. — Patterson  v.  Waldman,  46  SW 
17,   20  KyL  514. 

Md. — Baltimore,  etc.,  Turnp.  Road 
Co.  v.  Green,  86  Md.  161,  37  A  642. 

N.  C. — Stewart  v.  Cary  Lumber  Co., 
146  N.  C.  47,  53.  59  SE  545  [cit  Cyc]. 

[a]  Illustrations. —  (1)  In  an  ac- 
tion for  nuisance  plaintiff  cannot 
have  exemplary  damages  if  defend- 
ant exercised  due  care  and  prudence 
himself,  and  the  damage  occurred  by 
reason  of  the  neglect  of  his  workmen 
to  follow  his  directions.  Morford  v. 
Woodworth,  7  Ind.  83.  (2)  Exem- 
plary damages  are  not  recoverable 
for  excavations  made  by  defendant's 
servants  who  were  warned  by  de- 
fendant, in  removing  soil  from  de- 
fendant's lot,  not  to  encroach  on 
plaintiff's  property.  Patterson  v. 
Waldman,  46  SW  17,  20  KyL  514. 
(3)  Where  the  agents  of  a  steamship 
company  made  unauthorized  repre- 
sentations to  the  libelant,  which  in- 
duced him  to  take  passage  on  a  ves- 
sel infected  with  disease,  it  was  held 
that  punitive  damages  were  not  re- 
coverable in  an  action  against  the 
principal.  The  Normannia,  62  Fed. 
469.  (4)  In  the  case  of  willful  disobe- 
dience of  orders  by  the  servant,  the 
master  is  not  liable.  Brantigam  v. 
While,  73  111.  561;  Fentz  v.  Meadows, 
72  111.  540;  Keedy  v.  Howe,  72  111. 
133. 

51.  Ford  v.  Charles  Warner  Co., 
15  Del.  88,  37  A  39;  Chicago  Union 
Tract.  Co.  v.  Lauth,  216  111.  176,  74 
NE  738;  Townsend  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  295,  15 
AmR  419;  Hamilton  'v.  Third  Ave. 
R.  Co.,  53  N.  Y.  25;  Muckle  v.  Roches- 
ter R.  Co.,  79  Hun  32,  29  NYS  732. 

52.  Indianapolis  Beaching  Co.  v. 
McMillan,  (Ind.  A.""  113  NE  1019; 
Indiana  Union  Tract.  Co.  v.  Heller. 
44  Ind.  A.  385,  89  NE  419. 

53.  Gaswav  v.  Atlanta,  etc.,  R. 
Co.,  58  Ga.  216;  New  Orleans,  etc., 
R.  Co.  v.  Bailey,  40  Miss.  395;  Lake 
Shore,  etc.,  R.  Co.  v.  Rosenzweig, 
113  Pa.  519,  6  A  545. 

54.  New  Orleans,  etc.,  R.  Co.  v. 
Bailey,  40  Miss.  395. 

55.  Kansas  City,  etc.,  R.  Co.  v. 
Phillips,  98  Ala.  159,  13  S  65. 

56.  See  Haehl  v.  Wabash  R.  Co., 
119  Mo.  325,  24  SW  737:  R.  R.  Spring- 
er Transp.  Co.  v.  Smith,  16  Lea 
(Tenn.)  498.  1  SW  280. 

57.  Singer  Mfg.  Co.  v.  Holdfodt, 
86  111.  455.  29  AmR  43;  Pullman  Pal- 
ace Car  Co.  v.  Lawrence,  74  Miss. 
782   22  S  53. 

58.  Fell  v.  Northern  Pac.  R.  Co., 
44  Fed.  248;  Nashville,  etc..  R.  Co. 
v.  Starnes,  9  Heisk.  (Tenn.)  52,  24 
AmR  296. 

59.  Southern     Express     Co.  ts. 
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wrong.60  The  reason  advanced  is  that,  as  exemplary 
damages  are  awarded,  not  by  way  of  compensation 
to  the  sufferer,  but  by  way  of  punishment  to  the  of- 
fender, and  as  a  warning  to  others,  they  should  be 
awarded  only  against  a  master  who  has  actually 
participated  in  his  servant's  wrong,  by  express  com- 
mand or  authority  to  do  the  act,  or  ratification  and 
approval  after  its  commission.61  The  malice  of  the 
servant  must  be  "brought  directly  home"  to  the 
master,62  or  the  master  must  be  particeps  criminis 
with  his  servant.63  No  man  should  be  punished,  it  is 
declared,  for  that  of  which  he  is  not  guilty,64  or 
where  he  has  committed  a  wrong  by  implication  of 
law  only.65  An  exception  to  the  rule  requiring  au- 
thorization or  ratification  has  been  admitted  in  cases 
where  the  principal  commits  his  business  wholly  to 
the  discretion  of  an  agent,  without  supervision  or 
control,  thereby  evincing  an  intent  to  be  bound  by 
the  acts  of  the  latter  without  inquiry  or  investiga- 
tion.66 Further,  a  master  is  liable  for  the  acts  of 
his  servant  done'  in  the  scope  of  his  employment 
where  he  has  employed  or  retained  a  servant  of 
known  incompetence,  recklessness,  or  bad  charac- 


ter.07 

[§  291]  b.  Ratification.  The  cases  denying  the 
liability  in  exemplary  damages  of  a  matter  ur  prin- 
cipal for  the  acts  of  a  servant  or  agent  merely  done 
1  in  the  line  of  his  employment,  as  a  general  rule, 
concede  such  a  liability  as  a  result  of  subsequent 
ratification,"8  although  some  authorities  have  held 
that  subsequent  ratification  alone  i  ullicienl 
to  render  a  party  liable  in  exemplary  damages,  upon 
the  gi'ound  that  no  one  can  so  assume  a  criminal 
liability.69 

Sufficiency.  Slight  acts  of  ratification  arc  suffi- 
cient,70 and  a  principal  may  be  liable  in  exemplary 
damages  without  any  act  of  express  ratification,  if 
the  circumstances  warrant  the  inference  that  he 
intended  to  assume  the  consequences  of  his  agent's 
conduct  without  investigation  or  inquiry.71  A  ratifi- 
cation on  the  part  of  the  principal  or  master  of 
the  act  of  his  agent  or  servant  may  consist  in  re- 
ceiving and  retaining  the  benefits  thereof.72 

Retention  in  employment.  Retention  of  the  serv- 
ant by  the  master  in  his  employment,73  or  retention 


Brown,  67  Miss.  260,  7  S  318,  8  S 
425,  19  AmSR  306.  But  see  Nash- 
ville, etc.,  R.  Co.  v.  Starnes,  9  Heisk. 
(Tenn.)  52,  24  AmR  296  [overr  in 
effect  Louisville,  etc.,  R.  Co.,  v. 
Guinan,  11  Lea  (Tenn.)  98,  47  AmR 
279;  Louisville,  etc.,  R.  Co.  v.  Gar- 
rett, 8  Lea  (Tenn.)  438,  41  AmR  640]. 

60.  U.  S. — Lake  Shore,  etc.,  R.  Co. 
v.  Prentice,  147  U.  S.  101,  13  SCt  261, 
37  L.  ed.  97. 

Cal. — Mendelsohn  v.  Anaheim 
Lighter  Co.,  40  Cal.  657;  Wade  v. 
Thayer,  40  Cal.  578;  Turner  v.  North 
Beach,  etc.,  R.  Co.,  34  Cal.  594. 

Mo. — Rouse  v.  Metropolitan  St.  R. 
Co.,  41  Mo.  A.  298. 

N.  D. — Voves  v.  Great  Northern  R. 
Co.,  26  N.  D.  110,  143  NW  760,  48 
LRANS  30. 

R.  I. — Per  Brayton,  J.,  in  Hagan  v. 
Providence,  etc.,  R.  Co.,  3  R.  I.  88, 
62  AmD  377. 

Wis. — Milwaukee,  etc.,  R.  Co.  v. 
Finney,  10  Wis.  388. 

61.  Lake  Shore,  etc.,  R.  Co.  v. 
Prentice,  147  U.  S.  101,  13  SCt  261, 
37  L.  ed.  97.  And  see  Denver,  etc., 
R.  Co.  v.  Harris,  122  TJ.  S.  597,  7  SCt 
1286,  30  L.  ed.  1146;  Milwaukee,  etc., 
R.  Co.  v.  Arms,  91  U.  S.  489,  23  L. 
ed.  374;  Philadelphia,  etc.,  R.  Co.  v. 
Quigley,  21  How.  202,  16  L.  ed.  73, 
Caldwell  v.  New  Jersey  Steamboat 
Co.,  47  N.  T.  282;  Bell  v.  Midland  R. 
Co.,  10  C.  B.  N.  S  287,  100  ECL  287, 
142  Reprint  462. 

62.  Henning  v.  Western  Union 
Tel.  Co.,  41  Fed.  864;  Milwaukee,  etc., 
R.  Co.  v.  Finney,  10  Wis.  388. 

63.  Magagnos  v.  Brooklyn  Heights 
R.  Co.,  128  App.  Div.  182,  112  NTS 
637;  Staples  v.  Schmid,  IS  R.  I.  224, 
26  A  193,  19  LRA  824;  Hagan  v. 
Providence,  etc.,  R.  Co.,  3  R.  I.  88, 

62  AmD  377  [quot  and  cit  with  appr 
Lake  Shore,  etc.,  R.  Co.,  v.  Prentice, 
147  TJ.  S.  101,  13  SCt  261,  37  L.  ed. 
97]. 

64.  Hagan  v.  Providence,  etc.,  R. 
Co..  3  R.  I.  88,  62  AmD  377. 

65.  Keene  v.  Lizardi,  8  La.  26; 
Rouse  v.  Metropolitan  St.  R.  Co.,  41 
Mo.  A.  298. 

66.  Travers  v.  Kansas  Pac.  R.  Co., 

63  Mo.  421;  Caldwell  v.  New  Jer- 
sey Steamboat  Co.,  47  N.  Y.  282; 
Samuels  v.  Evening  Mail  Assoc.,  75 
N.  Y.  604  mem. 

67.  U.  S. — Henning  v.  Western 
Union  Tel.  Co.,  41  Fed.  864. 

Ala. — Burns  v.  Campbell,  71  Ala. 
271.  And  see  Lienkauf  v.  Morris,  66 
Ala.  406  [quot  Field  Damages  §  87]. 

111. — Illinois  Cent.  R.  Co.  v.  Ham- 
mer, 72  Ijl.  347. 

Iowa. — Frink  v.  Coe,  4  Greene  555, 


61  AmD  141. 

Kan. — Sawyer  v.  Sauer,  10  Kan. 
466. 

Ky. — Hawkins  v.  Riley,  17  B.  Mon. 
101. 

N.  Y. — Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  44,  15  AmR  375; 
Caldwell  v.  New  Jersey  Steamboat 
Co.,  47  N.  Y.  282;  Donivan  v.  Manhat- 
tan R.  Co.,  1  Misc.  368,  21  NYS  457. 
See  Walsh  v.  Hyde,  etc.,  Amusement 
Co.,  113  App.  Div.  42,  98  NYS  960 
(recognizing  the  rule  but  holding 
that  the  facts  did  not  present  a  case 
for  its  application). 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Or.  392,  7  P  508,  53  AmR  364. 

Tex. — Western  Union  Tel.  Co.  v. 
Karr,  5  Tex.  Civ.  A.  60,  24  SW  302; 
Texas,  etc.,  R.  Co.  v.  Woodall,  2  Tex. 
A.  Civ.  Cas.  §  471. 

W.  Va. — Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  439,  10  SE 
801,  25  AmSR  901,  7  LRA  354;  Dow- 
ney v.  Chesapeake,  etc.,  R.  Co.,  28  W. 
Va.  732. 

[a]  "Gross  negligence."  —  Some 
cases,  in  their  announcement  of  the 
rule,  use  the  term  "gross  negligence" 
with  reference  to  the  conduct  of  the 
master  in  the  employment  or  reten- 
tion of  an  incompetent  servant  which 
warrants  exemplary  damages.  See 
Frink  v.  Coe,  4  Greene  (Iowa)  555, 
61  AmD  141;  Fisher  v.  Metropolitan 
El.  R.  Co.,  34  Hun  (N.  Y.)  433  (hold- 
ing that  a  master  will  not  be  liable 
in  punitive  damages  for  the  miscon- 
duct of  his  servant,  unless  he  is 
shown  to  have  himself  been  guilty 
of  gross  neglect  or  misconduct);  Sul- 
livan v.  Oregon  R.,  etc.,  Co.,  12  Or. 
392,  7  P  508,  53  AmR  364. 

[b]  Illustration. — The  fact  that 
an  agent,  charged  with  important  and 
responsible  duties  toward  the  public, 
was  a  man  of  intemperate  habits, 
which  was  known  to  a  superior  agent 
of  the  company,  having  the  power 
to  employ  and  discharge  him  and 
other  subordinates,  is  competent  in 
support  of  a  claim  for  exemplary 
damages.  Cleghorn  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  44,  15 
AmR  375. 

68.  U.  S. — Lake  Shore,  etc.,  R.  Co. 
v.  Prentice,  147  U.  S.  101,  13  SCt 
261,  37  L.  ed.  97:  Kilpatrick  v.  Haley, 
66  Fed.  133,  13  CCA  480. 

Ga. — Gasway  v.  Atlanta,  etc.,  R. 
Co.,  58  Ga.  216. 

Miss. — Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782.  22  S  53. 

Mo. — Travers  v.  Kansas  Pap.  R. 
Co.,  63  Mo.  421;  Malecek  v.  Tower 
Grove,  etc.,  R.  Co.,  57  Mo.  17;  Per- 
kins v.  Missouri,  etc.,  R.  Co.,  55  Mo. 


201;  Rouse  v.  Metropolitan  St.  R. 
Co.,  41  Mo.  A.  298. 

N.  J. — Haines  v.  Schultz,  50  N.  J. 
L.  481,  14  A  488. 

N.  Y. — Donivan  v.  Manhattan  R. 
Co.,  1  Misc.  368,  21  NYS  457. 

R.  I. — Staples  v.  Schmid,  18  R.  I. 
224,  26  A  193,  19  LRA  824;  Hagan  v. 
Providence,  etc..  R.  Co.,  3  R.  I.  88, 
62  AmD  377. 

Tex. — International,  etc.,  R.  Co.  v. 
Miller,  9  Tex.  Civ.  A.  104,  28  SW  233. 

W.  Va. — Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  439,  10  SE 
801,  25  AmSR  901.  7  LRA  354;  Dow- 
ney v.  Chesapeake,  etc.,  R.  Co.,  28  W. 
Va.  732. 

Wis. — Mace  v.  Reed,   89  Wis.  440, 

62  NW  186;  Bass  v.  Chicago,  etc., 
R.  Co.,  42  Wis.  654,  24  AmR  437; 
Craker  v.  Chicago,  etc.,  R.  Co.,  36 
Wis.  657,  17  AmR  504. 

"It  is  the  wrongful  personal  inten- 
tion to  injure  that  calls  forth  the  pen- 
alty. To  this  wrongful  intent  knowl- 
edge is  an  essential  prerequisite. 
But  in  legal  contemplation  previous 
intent  is  presumed  from  ratification, 
and  e  converso  proof  of  ratification 
must  be  made  where  a  previous  in- 
tent is  not  presumed."  Haines  v. 
Schultz,  50  N.  J.  L.  481,  485,  14  A. 
488. 

69.  Grund  v.  Van  Vleck,  69  111. 
478;  Arasmith  v.  Temple,  11  111.  A. 
39;  Pardridge  v.  Brady,  7  111.  A.  639. 
See  Goldstein  v.  Miller,  93  111.  A.  103; 
Douglas  v.  Hoffman,  72  111.  A.  110; 
Leiter  v.  Day,  35  111.  A.  248;  Mackin 
v.  Blythe,  35  111.  A.  216  (holding  that 
a  landlord  will  not  be  liable  for  more 
than  actual  damages  for  a  seizure 
by  his  agents  with  knowledge  that 
the  furniture  was  in  the  possession 
of  a  third  person  as  mortgagee,  un- 
less he  ratified  their  acts  with  full 
knowledge;  and  not  even  then  if  he 
retained  the  goods  in  good  faith,  pro- 
posing to  test  the  validity  of  the 
mortgage). 

70.  Travers  v.  Kansas  Pac.  R.  Co;, 

63  Mo.  421;  Perkins  v.  Missouri,  etc., 
R.  Co.,  55  Mo.  201;  Rouse  v.  Metro- 
politan St.  R.  Co.,  41  Mo.  A.  298; 
Craker  v.  Chicago,  etc.,  R.  Co.,  36 
Wis.  657,  17  AmR  504. 

71.  Kutner  v.  Fargo,  20  Misc.  207. 
45  NYS  753  [aff  34  App.  Div.  317,  54 
NYS  3321. 

72.  Kilpatrick  v.  Haley,  66  Fed. 
133.  13  CCA  480. 

73.  D.  C. — Woodward  v.  Ragland, 
5  App.  220. 

Ga. — Gasway  v.  Atlanta,  etc.,  R. 
Co..  58  Ga.  216. 

Me.— Goddard  v.  Grand  Trunk  R. 
Co.,  57  Me.  202,  2  AmR  39. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number, 
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and  promotion,74  may  operate  as  a  ratification  of  the 
servant's  wrongful  act.  And  although  the  principal 
or  master  might,  under  the  law,  be  liable  in  exem- 
plary damages  for  any  act  of  his  agent  or  servant 
done  in  the  line  of  his  employment  without  express 
authority  or  ratification,  yet  it  seems  to  be  held  that 
retention  will,  notwithstanding,  go  in  aggravation 
of  the  damages!.75  However,  it  has  been  declared 
that  to  hold  a  master  liable  for  vindictive  damages 
by  virtue  of  a  ratification  of  his  servant's  tort,  some 
affirmative  act  must  be  shown,  and  that  mere  nega- 
tion, or  absence  of  action,  as  by  retention  of  the 
agent  or  servant  in  his  employment,  cannot  so  oper- 
ate.78 

Defense  of  agent's  act  in  litigation.  The  attempt 
of  the  principal  to  justify  the  agent's  act  in  litiga- 
tion may  go  to  show  ratification.77 

Discharge  of  agent.  It  has  been  intimated  that  a 
discharge  of  the  agent  by  the  principal  on  account 
of  the  former's  misconduct  would  go  in  mitigation 
of  exemplary  damages.78  It  would  seem  that  in  ju- 
risdictions where  ratification  is  necessary  and  reten- 
tion in  employment  may  constitute  ratification,  a 
prompt  discharge  might  relieve  from  -exemplary 
damages  altogether.79  But  the  discharge  of  a  serv- 
ant, to  negative  the  idea  of  ratification  of  his  acts, 
must  be  made  under  such  circumstances  as  clearly 
to  indicate  a  disapproval  and  disaffirmation  of  his 
wrongful  conduct.'80  In  those  jurisdictions  in  which 
it  is  not  necessary  that  the  act  of  the  servant  be 


Miss. — Pullman  Co.  v.  Alexander,  78 
S  293. 

Mo. — Malecek  v.  Tower  Grove,  etc., 
R.  Co.,  57  Mo.  17;  Perkins  v.  Mis- 
souri, etc.,  R.  Co.,  55  Mo.  201. 

N.  Y. — Donivan  v.  Manhattan  R. 
Co.,  1  Misc.  368,  21  NYS  457. 

W.  Va. — Ricketts  v.  Chesapeake, 
etc.,  R.  Co.,  33  W.  Va.  439,  10  SE  801, 
25  AmSR  901,  7  LRA  354;  Downey  v. 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732.  , 

Wis. — Bass  v.  Chicago,  etc.,  R.  Co., 
42  Wis.  654,  24  AmR  437;  Craker  v. 
Chicago,  etc.,  R.  Co.,  36  Wis.  657,  17 
AmR  504. 

74.  Ricketts  v.  Chesapeake,  etc., 
R.  Co.,  33  W.  Va.  439.  10  SE  801,  25 
AmSR  901,  7  LRA  354;  Downey  v. 
Chesapeake,  etc.,  R.  Co.,  28  W.  Va. 
732;  Bass  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  654,  24  AmR  437. 

75.  Gasway  v.  Atlanta,  etc.,  R. 
Co.,  58  Ga.  216;  Goddard  v.  Grand 
Trunk  R.  Co.,  57  Me.  202,  2  AmR  39. 

76.  Toledo,  etc.,  R.  Co.  v.  Gordon, 
143  Fed.  95,  74  CCA  289;  Edelmann 
v.  St.  Louis  Transfer  Co.,  3  Mo.  A. 
503;  Voves  v.  Great  Northern  R. 
Co.,  26  N.  D.  110.  143  NW  760,  48 
LRANS  30;  McGown  v.  Intermtional, 
etc.,  R.  Co.,  S5  Tex.  289,  20  SW  80; 
International,  etc.,  R.  Co.  v.  McDon- 
ald, 75  Tex.  41,  12  SW  S60:  Dilling- 
ham v.  Russell.  73  Tex.  47.  11  SW 
139,  15  AmSR  753,  3  LRA  634. 

77.  Woodward  v.  Ragland,  5  App. 
(D.  C.)  220;  Pullman  Palace  Car  Co. 
v.  Lawrence.  74  Miss.  782,  22  S  53; 
Walsh  v.  Hvde,  etc.,  Amusement  Co., 
113  App.  Div.  42,  98  NYS  960. 

78.  Western,  etc.,  R.  Co.  v.  Tur- 
ner, 72  Ga.  292,  53  AmR  842;  Gasway 
v.  Atlanta,  etc.,  R.  Co.,  58  Ga.  216. 

79.  See  Western,  etc.,  R.  Co.  v. 
Turner.  72  Ga.  292,  53  AmR  842. 

80.  See  Pullman  Palace  Car  Co. 
v.  Lawrence.  74  Miss.  782,  22  S  53 
(where  in  an  action  for  damages 
against  a  sleeping-car  company  for 
an  alleged  wanton,  malicious,  and 
outrageous  assault  by  one  of  its  por- 
ters, it  was  held  that,  although  the 
porter  had  been  discharged  on  ac- 
count of  the  occurrence,  yet  as  it  was 
only  by  reason  of  a  rule  that  every 
servant  of  the  company  who  had  a 
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personal  difficulty  with  a  passenger, 
whether  rightly  or  wrongly,  must 
leave  the  service  of  the  company, 
and  as  there  had  been  not  only  no 
disavowal  of  the  wrongful  act  of 
the  porter,  but  the  company  made 
strenuous  efforts  to  justify  the  act 
of  its  servant  on  the  trial,  there  had 
been  in  effect  a  ratification  of  the 
servant's  act  so  as  to  render  the  cor- 
poration liable). 

81.  Pine  Bluff,  etc.,  R.  Co.  v. 
Washington,  116  Ark.  179,  172  SW 
872. 

82.  Conn. — Colvin  v.  Peck,  62 
Conn.  155,  25  A  355. 

111. — Mackin  v.  Blythe,  35  111.  A. 
216. 

Mo. — Malecek  v.  Tower  Grove,  etc., 
R.  Co.,  57  Mo.  17. 

N.  Y. — Kutner  v.  Fargo,  20  Misc. 
207,  45  NYS  753  [aff  34  App.  Div. 
317,  54  NYS  3321. 

Tex.- — Mutual  L.  Ins.  Co.  v.  Har- 
gus.  (Civ.  A.)  99  SW  5S0. 

Wis. — Bass  v.  Chicago,  etc.,  R.  Co., 
42  Wis.  654,  24  AmR  437. 

83.  Donivan  v.  Manhattan  R.  Co. 
1  Misc.  368,  21  NYS  457. 

84.  Bass  v.  Chicago,  etc.,  R.  Co., 
42  Wis.  654,  24  AmR  437. 

[a]  The  filing-  and  service  of  a 
duly  verified  complaint  in  an  action 
against  a  corporation  for  the  miscon- 
duct of  its  servants  is  notice  of  such 
misconduct,  and  where  the  servant  is 
not  only  retained,  but  is  subsequent- 
ly promoted,  such  facts  may  be 
shown  on  the  question  of  ratification. 
Bass  v.  Chicago,  etc.,  R.  Co.,  42 
Wis.  654,  24  AmR  437. 

85.  See  supra  §§  290.  291. 

86.  Foster  v.  Pitts.  63  Ark.  387, 
38  SW  1114;  Jones  v.  Lamon.  92  Ga. 
529.  IS  SE  423;  Marks  v.  Culmer,  6 
Utah  419.  24  P  528.  But  see  Dub- 
reuil  v.  Waterman,  84  Conn.  47,  78 
A  721  (holding  that  such  statutes 
are  generally  regarded  as  remedial). 

87.  Foster  v.  Pitts,  63  Ark.  387, 
38  SW  1114;  Strauss  v.  Dundon, 
(Tex.  Civ.  A.)  27  SW  503:  Anderson 
v.  Larremore,  1  Tex.  A.  Civ.  Cas.  § 
947. 

88.  Jones  v.  Lamon.  92  Ga.  529, 
18  SE  423;  Marks  v.  Culmer,  6  Utah 
419,  24  P  528. 
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ratified  in  order  to  impose  liability  upon  the  prin- 
cipal, evidence  as  to  retention  of  the  servant  in  em- 
ployment is  immaterial.81 

Notice  of  servant's  misconduct.  There  can  be  no 
ratification  by  the  master  without  notice  of  the  serv- 
ant's misconduct.82  Hence,  evidence  of  the  mere 
retention  of  a  servant  after  the  commission  of  the 
wrong  complained  of  is  not  sufficient  to  authorize  an 
inference  of  ratification  on  the  part  of  the  master, 
without  proof  also  of  his  knowledge  of  the  nature 
of  the  servant's  act.83  Notice  of  the  servant's  mis- 
conduct at  the  time  of  the  institution  of  the  action 
against  the  principal,  or  even  thereafter,  has  been 
held  as  effectual  on  the  question  of  the  principal's 
liability  in  exemplary  damages  as  is  notice  before 
the  suit  is  begun.84 

{%  292]  5.  Acts  of  Attorney.  The  rules  appli- 
cable to  the  liability  of  the  principal  or  employer  for 
the  acts  of  the  agent  or  servant 85  will  in  general 
control  as  to  the  liability  in  exemplary  damages  of 
a  client  for  the  acts  of  his  attorney.80  There  is  some 
authority  to  the  effect  that  the  act  of  the  attorney 
must  have  been  ratified  by  the  client.87  In  any  event, 
the  act  of  the  attorney  must  be  such  as  would  in 
other  cases  justify  the  imposition  of  punitive  dam- 
ages.88 

.[§  293]  H.  Amount  and  Elements— 1.  In  Gen- 
eral. Since  from  their  nature  there  is  no  fixed 
standard  by  which  exemplary  or  punitive  damages 
may  be  measured,89  the  amount  of  an  award  of  such 

[a]  Illustrations.  —  (1)  Where 
property  seized  on  attachment  be- 
longed, not  to  defendant  in  attach- 
ment, but  to  his  daughter,  and  the 
attorney  authorizing  the  levy  knew 
or  had  reasonable  grounds  for  be- 
lieving that  it  belonged  to  her,  his 
client  would  be  liable  for  the  actual 
damages  sustained  by  the  daughter, 
and  might  be  subject  to  exemplary 
damages,  if  the  tort  was  attended 
with  circumstances  of  aggravation. 
On  the  other  hand,  if  attaching  plain- 
tiff's attorney,  ordering  a  levy  on  the 
property  of  defendant's  daughter, 
was  ignorant  of  the  daughter's  title, 
and  believed  in  good  faith  that  the 
title  was  in  defendant  in  attachment, 
and  caused  the  levy  to  be  dismissed 
without  any  unreasonable  delay  on 
being  informed  of  her  title,  his  client 
would  be  liable  for  actual  damages 
only.  Jones  v.  Lamon,  92  Ga.  529. 
18  SE  423.  (2)  The  claimant  of 
premises  who  institutes  the  proceed- 
ing and  the  attorney  who  directs  the 
constable  to  execute  a  writ  of  resti- 
tution which  is  void  are  liable  for 
actual  damages  necessarily  incurred 
in  the  proper  execution  of  the  writ, 
and  not  for  exemplary  damages  aris- 
ing from  the  acts  of  the  constables 
unauthorized  bv  the  mandate  of  the 
writ.  Marks  v.  Culmer,  6  Utah  419. 
24   P  528. 

89.  U.  S. — Day  v.  Woodworth,  13 
How.  363.  14  L.  ed.  181. 

Til. — MoNamara  v.  King.  7  111.  432. 
Miss.- — New    Orleans,    etc..    R.  C-->. 
v.  Hurst.  36  Miss.  660.  74  AmD  785. 

Mo. — Smith  v.  Atchison,  etc..  R. 
Co..  196  Mo.  A.  349.  356.  194  SW  71. 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  Thompson.  (Civ.  A.)  108  SW 
453  [rev  on  other  grounds  102  Tex. 
89,  113  SW  144,  19  AnnCas  1250], 

Vt. — Rogers  v.  Bigelow.  90  Vt.  41, 
96  A  417. 

"In  all  other  kinds  of  damages  the 
court  gives  instructions  as  to  their 
measure,  but  as  to  punitive  damages 
he  is  not  allowed  to  even  hint  a 
measure.  The  jury  are  merely  told 
under  what  circumstances  they  may 
allow  them  if  they  see  fit.  and  the 
amount  thereof  is  left  to  their  'hon- 
est,   unbiased    and    impartial  judg- 
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recover  whatever  damages  he  may  have  sustained,44 
as  if  he  had  performed.45  In  case  he  has  partly 
performed,  he  may  recover  the  value  of  his  services 
or  materials  furnished  in  attempting  to  perform.48 
[§  724]  g.  Party  Placing  It  Out  of  His  Power  to 
Perform.   The  act  of  a  party  in  voluntarily  placing 


it  out  of  his  power  to  perform  a  contract  on  hi i 
part  constitutes  a  breach  thereof,4*  for  which  an 
action  may  be  brought,  although  the  time  for  per- 
formance has  not  yet  arrived  under  the  terms  oi 
the  contract,48  and  performance  of  conditio;!-,  prece- 
dent upon  the  part  of  the  opposite  party  is  dis- 


44.  XJ.  S. — Anvil  Min.  Co.  v.  Hum- 
ble, 153  U.  S.  540,  14  SCt  876,  38  L. 
ed.  814;  Lovell  v.  St.  Louis  Mut.  L. 
Ins.  Co.,  Ill  U.  S.  264,  4  SCt  390,  28 
L.  ed.  423;  South  Boston  Iron  Works 
v.  U.  Si,  34  Ct.  CI.  174. 

Ala. — Wagar  Lumber  Co.  v.  Sulli- 
van Logging  Co.,  120  Ala.  558,  24  S 
949. 

Cal. — Reynolds  v.  Jourdan,  6  Cal. 
108. 

111. — Alvey-Ferguson  Co.  v.  Ernst 
Tosetti  Brewing  Co.,  178  111.  A.  536. 

Ky. — Johnson  v.  Tackitt,  191  SW 
117  [cit  Cyc];  Lumber,  etc.,  Co.  v. 
Coyle,  178  SW  1170,  1172  [quot  Cyc]. 

Me. — Maine  Farmer  Pub.  Co.  v. 
Rowe,  108  Me.  194,  79  A  471. 

Mass. — Pye  v.  Perry,  217  Mass.  68, 
104  NE  460;  Casavant  v.  Sherman, 
213  Mass.  23,  99  NE  475;  Haynes  v. 
Nye,  185  Mass.  507,  70  NE  932. 

Mich. — Obenauer  v.  Solomon,  151 
Mich.  570,  115  NW  696. 

Miss. — Boiling  v.  Red  Snapper 
Sauce  Co.,  97  Miss.  785,  53  S  394. 

Mont. — McFarland  v.  Welch,  48 
Mont.  196,  199,  136  P  394  [cit  Cyc]. 

N.  Y.- — Hopedale  Electric  Co.  v. 
Electric  Storage  Battery  Co.,  39  App. 
Div.  451,  67  NYS  422;  Toher  v. 
Schaefer,  45  Misc.  618,  91  NYS  3. 

N.  C. — McCurry  v.  Purgason,  170  N. 
C.  463,  87  SE  244. 

Tex. — Order  of  Aztecs  v.  Noble, 
(Civ.  A.)  174  SW  623. 

Wis. — Glidden  State  Bank  v.  Ja- 
cobs School  Dist.  No.  2,  143  Wis.  617, 
128  NW  285. 

Ont.- — Kelly  v.  Nepigon  Constr.  Co., 
8  DomLR  116,  4  OntWN  279,  23  Ont 
WR  298. 

Measure  of  damages  see  Damages 
[13  Cyc  159]. 

45.  U.  S. — U.  S.  v.  Behan,  110  U. 
S.  338,  4  SCt  81,  28  L.  ed.  168. 

Ark. — Outcault  Adv.  Co.  v.  Brad- 
ley, 105  Ark.  "50,  150  SW  148. 

Cal. — Lapp-Gifford  Co.  v.  Muscoy 
Water  Co.,  166  Cal.  25,  134  P  989. 

Iowa. — McDermott  v.  Mahoney,  139 
Iowa  292,  115  NW  32,  116  NW  788. 

Ky. — Escott  v.  White,  10  Bush  169. 

Mo. — Clendennen  v.  Paulsel,  3  Mo. 
230,  25  AmD  435;  McManama  v.  Dver, 
(A.)  176  SW  1101;  Walker  v.  Lund- 
strom,  132  Mo.  A.  367,  112  SW  1; 
Claudius-  v.  West  End  Heights 
Amusement  Co.,  109  Mo.  A.  346,  84 
SW  354;  Murphy  v.  Black,  78  Mo.  A. 
316;  Halpin  v.  Manny,  57  Mo.  A.  59. 

N.  J. — Ridgely  v.  Walker,  82  N.  J. 
L.  341,  82  A  861  [aff  86  N.  J.  L.  590, 
92  A  394]. 

N.  Y. — Clark  v.  West,  137  App.  Div. 
23,  122  NYS  380  [aff  201  N.  Y.  569 
mem,  95  NE  1125  mem  (rearg  den 
201  N.  Y.  600  mem,  95  NE  1126 
mem)]. 

Or.- — Wallace  v.  Armstrong,  58  Or. 
43,  113  P  50. 

Tex. — Smith  v.  Lipscomb,  13  Tex. 
532. 

[a]  "It  is  to  be  observed  that  when 
it  is  said  in  some  of  the  books,  that 
where  one  party  puts  an  end  to  the 
contract,  the  other  party  cannot  sue 
on  the  contract,  but  must  sue  for  the 
work  actually  done  under  it,  as  upon 
a  quantum  meruit,  this  only  means 
that  he  cannot  sue  the  party  in  fault 
upon  the  stipulations  contained  in 
the  contract,  for  he  himself  has  been 
prevented  from  performing  his  own 
part  of  the  contract  upon  which  the 
stipulations  depend.  But  surely,  the 
wilful  and  wrongful  putting  an  end 
to  a  contract,  and  preventing  the 
other  party  from  carrying  it  out,  is 
itself  a  breach  of  the  contract  for 
which  an  action  will  lie  for  the  re- 
covery of  all  damage  which  the  in- 
jured party  has  sustained.  The  dis- 
tinction between  those  claims  under 
a  contract  which  result  from  a  per- 


formance of  it  on  the  part  of  the 
claimant,  and  those  claims  under  it 
which  result  from  being  prevented 
by  the  other  party  from  performing 
it,  has  not  always  been  attended  to. 
The  party  who  voluntarily  and 
wrongfully  puts  an  end  to  a  contract 
and  prevents  the  other  party  from 
performing  it,  is  estopped  from  de- 
nying that  the  injured  party  has  not 
been  damaged  to  the  extent  of  his 
actual  loss  and  outlay  fairly  in- 
curred." U.  S.  v.  Behan,  110  U.  S. 
338,  346,  4  SCt  81,  28  L.  ed.  168. 

46.  See  infra  §  787. 

47.  Qal. — Carter  v.  Rhodes,  135 
Cal.  46,  66  P  985;  Bagley  v.  Cohen, 
121  Cal.  604,  53  P  1117;  Wolf  v. 
Marsh,  54  Cal.  228. 

Conn. — Stanton  v.  New  York,  etc., 
R.  Co.,  59  Conn.  272,  22  A  300,  21 
AmSR  110. 

Ida.— Bell  v.  Shields,  18  Ida.  649, 
111  P  1076,  1078  [cit  Cyc]. 

Ky. — Summers  v.  Saunders,  Litt. 
Sel.  Cas.  329. 

Mass. — St.  John  v.  St.  John,  223 
Mass.  137,  111  NE  719;  McDonough 
v.  Almy,  218  Mass.  409,  105  NE  1012, 
AnnCasl915D  855;  Canada  v.  Canada, 
6  Cush.  15;  Hopkins  v.  Young,  11 
Mass.  302. 

Mich. — Hart  v.  Summers,  38  Mich. 
399. 

Minn. — McGuire  v.  J.  Neils  Dum- 
ber Co.,  97  Minn.  293,  107  NW  130; 
Smith  v.  Jordan,  13  Minn.  264,  97 
AmD  232. 

Mo. — Powell  v.  Batchelor,  192  Mo. 
A.  67,  179  SW  751;  McManama  v. 
Dyer,  (A.)  176  SW  1101;  Armstrong 
v.  Henley,  182  Mo.  A.  320,  170  SW 
402;  Laclede  Power  Co.  v.  Stillwell, 
97  Mo.  A.  258,  71  SW  380;  Gibson 
v.  Whip  Pub.  Co.,  28  Mo.  A.  450; 
Murphy  v.  St.  Louis,  8  Mo.  A.  483. 

N.  H. — Lovering  v.  Lovering,  13  N. 
H.  513. 

N.  J. — Kerr  v.  Little,  42  N.  J.  Eq. 
528,  9  A  110  [rev  on  other  grounds 
44  N.  J.  Eq.  263,  14  A  613]. 

N.  Y. — Simon  v.  Etgen,  213  N.  Y. 
589,  107  NE  1066;  Crist  v.  Armour, 
34  Barb.  378;  Beck  v.  Danaher,  93 
Misc.  537,  157  NYS  503. 

Okl.— Stark  v.  Duvall,  7  Okl.  213, 
54  P  453. 

Pa. — Megraw  v.  Hamilton  Trust 
Co.,  252  Pa.  425,  97  A  581. 

Tex. — Arlington  Heights  Realty 
Co.  v.  Citizens'  R.,  etc.,  Co.,  (Civ.  A.) 
160  SW  1109. 

Utah. — Teachenor  v.  Tibbals,  31 
Utah  10,  86  P  483. 

Wis. — Lyle  v.  McCormick  Harvest- 
ing Mach.  Co.,  108  Wis.  81,  84  NW 
18,  51  LRA  906. 

Eng. — Telegraph  Despatch,  etc.,  Co. 
v.  McLean,  L.  R.  8  Ch.  658;  Planche 
v.  Colburn,  8  Bing.  14,  21  ECL  424, 
131  Reprint  305,  5  C.  &  P.  58,  24 
ECL  452,  6  ERC  634; 'Clarke  v.  Wes- 
trope,  18  C.  B.  765,  86  ECL  765,  139 
Reprint  1572;  Westwood  v.  India 
State  Secretary,-  7  L.  T.  Rep.  N.  S. 
736. 

Can. — Battle  v.  Willox,  40  Can.  S. 
O.  198. 

Man. — Sharpe  v.  Dundas,  21  Man. 
194. 

[a]  Illustrations. —  This  rule  is 
applicable:  (1)  Where  an  incoming 
tenant  agrees  to  buy  the  straw  on 
a  farm  at  a  price  to  be  fixed  by  valu- 
ation, and  then  consumes  the  straw 
before  a  valuation  can  be  made,  and 
so  renders  performance  impossible. 
Clark  v.  Westrope,  18  C.  B.  765,  86 
ECL  765,  139  Reprint  1572.  (2) 
Where  one  sells  a  business  to  be  paid 
for  by  installments  dependent  in 
amount  on  the  profits,  and  the  buyer, 
instead  of  carrying  on  the  business, 
discontinues  it,  and  thereby  renders 
it  impossible  to  ascertain  the  price. 


Telegraph  Despatch,  etc.,  Co.  v.  Mc- 
Lean, L.  R.  8  Ch.  658.  (3)  Where  a 
person  agrees  to  do  certain  work 
within  a  certain  time,  and  the  em- 
ployer orders  a  number  of  altera- 
tions which  prevent  completion  with- 
in that  time.  Westwood  v.  India 
State  Secretary,  7  L.  T.  Rep.  N.  S. 
736.  (4)  Where  a  publisher  engages 
an  author  to  write  a  treatise  for  a 
publication,  and  before  completion  of 
the  treatise  abandons  the  publica- 
tion, in  which  case  the  auth&r  is  ex- 
cused from  further  writing,  as  it  has 
become  impossible  to  publish  the 
treatise  in  the  manner  stipulated,  he 
is  entitled  to.  claim  remuneration  for 
the  part  already  written.  Planche  v. 
Colburn,  8  Bing.  14,  21  ECL  424,  131 
Reprint  305,  5  C.  &  P.  58,  24  ECL 
452,  6  ERC  634.  (5)  Where  a  per- 
son employs  an  attorney  to  defend 
him  in  a  criminal  prosecution,  and 
gives  his  note  for  the  fee,  and  then 
commits  suicide  before  the  trial. 
Mitcherson  v.  Dozier,  7  J.  J.  Marsh. 
(Ky.)  53,  22  AmD  116.  See  also 
Bright  v.  Taylor,  4  Sneed  (Tenn.) 
159  (where,  by  a  contract  between 
an  attorney  and  his  client,  the  for- 
mer agreed  to  defend  the  latter  on 
a  charge  of  grand  larceny  for  five 
hundred  dollars,  and  when  part  of 
the  service  had  been  rendered,  and 
the  attorney  was  able  and  ready  to 
go  on,  the  client  fled  from  justice, 
and  forfeited  his  recognizance,  and 
it  was  held  that  the  attorney  might 
recover  the  entire  fee  in  an  action 
against  the  client).  (6)  Where  the 
contract  is  to  redeliver  a  note,  the 
liability  accrues  when  the  promisor 
transfers  the  note  to  a  third  person. 
Lyle  v.  McCormick  Harvesting  Mach. 
Co.,  108  Wis.  81,  84  NW  18,  51  LRA 
906  (so  holding,  although  the  maker 
of  the  note  might  be  insolvent,  and 
although  it  was  possible  that  the 
maker  might  collect  his  judgment 
against  defendant  and  still  pay  the 
note).  (7)  Where  a  lime  burner 
contracted  with  the  receiver  of  a 
railroad  to  remove  the  ashes  for  a 
year  from  an  ash  pit,  for  the  cinders 
and  coals  to  be  found  there,  and  be- 
fore the  expiration  of  the  year  the 
assistant  general  superintendent  ter- 
minated the  contract  on  the  ground 
of  the  jealousy  of  other  lime  burners, 
the  receiver  must  respond  in  dam- 
ages. Kerr  v.  Little,  42  N.  J.  Eq. 
528,  9  A  110  [rev  on  other  grounds 
44  N.  J.  Eq.  263,  14  A  613].  (8) 
Where,  on  a  contract  for  the  whole 
produce  of  a  dairy  for  the  year,  the 
seller  delivered  a  part,  and  then  in- 
formed the  purchaser  that  he  had 
sold  the  product  for  the  rest  of  the 
year  to  another,  and  had  delivered 
part  thereof,  the  seller  had  disabled 
himself  to  perform  his  contract,  and 
the  buyer  therefore  might  recover 
damages  without  any  offer  of  per- 
formance on  his  part.  Crist  v.  Ar- 
mour, 34  Barb.  (N.  Y.)  378. 

48.  U.  S.— Lovell  v.  St.  Louis 
Mut.  L.  Ins.  Co.,  Ill  U.  S.  2H4,  4  SCt 
390,  28  L.  ed.  423;  Reynolds  v.  Man- 
hattan Trust  Co.,  83  Fed.  593,  27 
CCA  620. 

Ala. — McCormick  v.  Badham,  191 
Ala.  339,  348,  67  S  609  [cit  Cyc]. 

Cal. — Carter  v.  Rhodes,  135  Cal.  46, 
66  P  985;  Bagley  v.  Cohen.  121  Cal. 
604,  53  P  1117;  Wolf  v.  Marsh,  54 
Cal.  228;  Cabrera  v.  Payne,  10  Cal. 
A.  675,  103  P  176. 

Colo. — Mulford  v.  Torrev  Explora- 
tion Co..  45  Colo.  81,  100  P  596. 

111. — Chamber  of  Commerce  v.  Sol- 
litt.  43  111.  519;  Fox  v.  Kitton,  19  111. 
519;  Lee  v.  Pennington.  7  111.  A.  247. 

Iowa. — Heur  v.  Heikens,  158  NW 
485;  Curtis  v.  Dodd,  172  Iowa  521, 


For  later  cases,  developments  and  chancres  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  724-725] 


CONTRACTS 


[13  C.  J.]  651 


pensed  with.49  It  would  seem  that  the  impossibility 
of  performance  by  the  party  must  be  absolute,50  and 
the  rule  has  been  held  inapplicable  to  a  case  where 
the  party  comes  under  an  involuntary  disability  to 
perform  his  obligations,  which  disability  he  may 
remove  previous  to  the  time  appointed  for  their 
performance.51 

A  breach  of  an  independent  promise  by  destruc- 
tion of  part  of  the  subject  matter  which  renders 
further  performance  as  to  the  part  so  destroyed  en- 
tirely impossible,  but  which  does  not  give  the  oppo- 
site party  the  right  to  abandon  performance  of  the 
remainder  of  the  contract,  cannot  be  regarded  as 
anticipatory,  and  as  giving  rise  to  an  immediate 
cause  of  action  for  breach.52 . 

Bankruptcy  or  insolvency.  While  it  has  been 
held  that  the  bankruptcy53  or  insolvency54  of  a  party 


to  an  executory  contract  will  not  be  considered  as 
a  renunciation  or  repudiation  authorizing  the  ad- 
verse party  to  treat  the  contract  as  broken,  there  is 
very  high  authority  to  the  contrary.55  It  would 
seem  that,  where  there  are  concurrent  obligations, 
consisting  of  acts  to  be  performed  from  time  to 
time,  the  bankruptcy  of  one  party  "will  excuse  the 
other  from  further  performance  on  his  part.56 

[§  725]  h.  Renunciation  or  Repudiation  before 
Time  for  Performance — (1)  In  General.  Where  a 
party  bound  by  an  executory  contract  repudiates  his 
obligation  before  the  time  for  performance,  the 
promisee  has,  according  to  the  great  weight  of  au- 
thority, an  option  to  treat  the  contract  as  ended  so 
far  as  further  performance  is  concerned,  and  to 
maintain  an  action  at  once  for  the  damages  occa- 
sioned by  such  anticipatory  breach.57    The  rule  is 


154  NW  872;  Hounchin  v.  Salyards, 

155  Iowa  608,  133  NW  48;  Crabtree 
v.  Messersmith,  19  Iowa  179. 

La. — -Payne  v.  Lyons  Cypress  Lum- 
ber Co.,  7  La.  A.  (Orleans)  325; 
Steppach  v.  Worms,  7  La.  A.  (Or- 
leans) 214;  Breant  v.  Cazelles,  4  La. 

A.  (Orelans)  333. 

Me. — Brackett  v.  Knowlton,  109  Me. 
43,  82  A  436. 

Mass. — Jewett  v.  Brooks,  134  Mass. 
505;  Heard  v.  Bowers,  23  Pick.  455; 
Trask  v.  Vinson,  20  Pick.  105. 

Minn. — Bolles  v.  Sachs,  37  Minn. 
315,  33  NW  862. 

N.  Y. — Ga  Nun  v.  Palmer,  216  N. 
Y.  603,  111  NE  223;  Ga  Nun  v.  Pal- 
mer, 202  N.  Y.  483,  96  NE  99,  36  LRA 
NS  922  [rev  139  App.  Div.  910  mem, 
123  NYS  1117  memj;  Union  Ins.  Co. 
v.  Central  Trust  Co.,  157  N.  Y.  633, 
52  NE  671,  44  LRA  227;  Nichols  v. 
Scranton  Steel  Co.,  137  N.  Y.  471,  33 
NE  561;  Ferris  v.  Spooner,  102  N.  Y. 
10,  5  NE  773;  Howard  v.  Daly,  61 
N.  Y.  362,  19  AmR  285;  Burtis  v. 
Thompson,  42  N.  Y.  246,  1  AmR  516; 
Wood  v.  Fisk,  156  App.  Div.  497,  141 
NYS  342;  Martin  v.  Bauer,  138  App. 
Div.  57,  122  NYS  595;  Crist  v.  Ar- 
mour, 34  Barb.  378. 

Oh. — McArthur  v.  Ladd,  5  Oh.  514. 

Okl. — Deming  Inv.  Co.  v.  Christen- 
sen,  159  P  663,  667  [cit  Cyc];  Hill 
v.  White,  150  P  1051;  Stark  v.  Duvall, 
7  Okl.  213,  54  P  453. 

Or. — Colgan  v.  Farmers',  etc.,  Bank, 
59  Or.  469,  106  P  1134,  114  P  460,  117 
P  807;  Branson  v.  Oregonian  R.  Co., 
10  Or.  278. 

Tenn. — Brady  v.  Oliver,  125  Tenn. 
595,  147  SW  1135,  41  LRANS  60,  Ann 
Casl913C  376 

Vt.— Gibson  v.  Wheldon,  82  Vt.  175, 
72  A  909. 

Wash. — Hunter  v.  Wenathee  Land 
Co.,  50  Wash.  438,  97  P  494;  Cochran 
v.  Yoho.  34  Wash.  238,  248,  75  P  815 
[quot  Cyc]. 

Eng. — Synge  v.  Synge,  [1894]  1  Q. 

B.  466;  Lovelock  v.  Franklyn,  8  Q.  B. 
371,  55  ECL  371,  115  Reprint  916; 
Ford  v.  Tiley.  6  B.  &  C.  325,  13  ECL 
154,  108  Reprint  472;  Bowdell  v.  Par- 
sons,  10  East  359,  103  Reprint  811. 

49.  U.  S. — E.  J.  DuPont  de  Ne- 
mours Powder  Co.  v.  Schlottman,  218 
Fed.  353,  134  CCA  161. 

D.  C. — Simmons  v.  Pomeroy,  14  D. 

C.  213. 

111. — Risinger  v.  Cheney,  7  111.  84. 
Ind. — Landers  v.  Beck,  92  Ind.  49. 
Mich. — McCreery  v.  Green,  38  Mich. 
172. 

N.  Y. — Woolner  v.  Hill,  93  N.  Y. 
576;  Hawley  v.  Keeler,  53  N.  Y.  114: 
Rosenthal  Paper  Co.  v.  National 
Folding  Box,  etc.,  Co.,  175  App.  Div. 
/  606.  162  NYS  814. 

But  see  McCormick  v.  Badham,  191 
Ala.  339,  67  S  609  (holding  that, 
where  a  seller  of  corporate  stock  to 
be  paid  for  in  dividends  of  the  cor- 
poration, after  the  discharge  of  a 
present  indebtedness,  sold  the  stock 
to  another  before  payment  of  the 
price,  he  did  not  thereby  relieve  the 
buyer  of  the  obligation  to  pay  the 
price  from  dividends,  and  the  buyer 
cannot  maintain  an  action  for  breach 
of  contract  without  first  performing 


the  condition  precedent  and  paying 
the  price  from  dividends). 

50.  Garberino  v.  Roberts,  109  Cal. 
125,  41  P  857;  Morgan  v.  Tucker,  78 
Vt.  56,  61  A  863  (holding  that  it 
may  be  morally  certain  that  per- 
formance would  not  be  completed, 
and  yet  it  could  not  be  said  that  a 
party  had  put  it  out  of  his  power 
to  perform). 

[a]  Application,  of  role. — Where 
defendant  bank  delivered  to  plaintiff 
bank  certain  bonds  in  payment  of 
plaintiff's  deposit,  with  an  agree- 
ment that  it  would  buy  back  the 
bonds  at  par  and  accrued  interest  on 
specified  dates,  plaintiff  in  the  mean- 
time having  the  right  to  sell  the 
bonds,  a  pledge  of  the  bonds  as  se- 
curity to  a  trust  company  which 
knew  of  the  contract  with  defendant 
and  held  the  bonds  subject  thereto, 
and  at  the  time  for  repurchase  de- 
livered the  bonds  to  plaintiff  to  be 
tendered  to  defendant,  did  not  pre- 
vent the  bonds  from  being  held  at 
all  times  for  defendant,  and  it  is 
liable  for  the  agreed  price.  Brook- 
lyn Bank  v.  Brooklyn  Borough  Bank, 
166  App.  Div.  733,  152  NYS  338  [aff 
218  N.  Y.  656  mem,  112  NE  1054 
mem]. 

51.  Heard  v.  Bowers,  23  Pick. 
(Mass.)  455;  Trask  v.  Vinson,  20 
Pick.  (Mass.)  105. 

52.  Barker,  etc.,  Lumber  Co.  v. 
Edward  Hines  Lumber  Co.,  137  Fed. 
300,  312  (where  the  court  said: 
"There  are  anomalies  and  difficulties 
enough  in  the  ordinary  case  of  re- 
pudiation followed  by  a  complete  re- 
scission, but  these  are  greatly  in- 
creased in  a  case  like  this,  brought 
for  a  partial  breach  long  before  per- 
formance is  due,  at  the  same  time 
that  full  performance  of  all  other 
parts  of  the  contract  is  going  on. 
For  my  part,  I  am  unwilling  to  ex- 
tend a  legal  rule  attended  by  such 
difficulty  to  a  case  of  partial  breach, 
even  where  the  subject-matter  has 
been,  as  here,  partially  destroyed  by 
the  defendant,  especially  when  per- 
formance by  the  plaintiff  has  not  been 
excused  or  dispensed  with.  The 
main  reason  for  the  application  of 
the  rule  of  anticipatory  breach  is  its 
practical  convenience.  14  Harv.  L. 
R.  438.  When  this  ceases  I  think 
the  rule  itself  should  not  be  ap- 
plied "). 

53.  New  England  Iron  Co.  v.  Gil- 
bert El.  R.  Co.,  91  N.  Y.  153. 

54.  Hobbs  v.  Columbia  Falls 
Brick  Co.,  157  Mass.  109,  31  NE  756; 
Phenix  Nat.  Bank  v.  Waterbury,  197 
N.  Y.  161,  90  NE  435  [aff  123  App. 
Div.  453,  108  NYS  391,  and  app  dism 
220  TJ.  S.  625  mem,  31  SCt  715  mem, 
55  L.  ed.  614  mem];  Pardee  v.  Kan- 
ady,  100  N.  Y.  121,  2  NE  885.  See 
Bank  Comrs.  v.  New  Hampshire 
Trust  Co.,  69  N.  H.  621,  44  A  130 
(holding  that  insolvency  proceedings 
against  a  trust  company  do  not  re- 
voke its  contract  whereby  it  pledges 
property  to  trustees  to  secure  cer- 
tain of  its  obligations,  and  agrees 
to  pay  the  trustees  the  necessary  ex- 
penses in  the  execution  of  the  trust; 
but.  the  company,  being  disabled  by 
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the  proceedings  to  perform  its  agree- 
ment as  to  the  expenses,  the  trustees 
are  entitled  to  an  allowance  of  dam- 
ages for  breach  thereof);  Insurance 
Comrs.  v.  People's  F.  Ins.  Co.,  68  N. 
H.  51,  44  A  82  (holding  that  the  ap- 
pointment of  a  receiver  did  not  af- 
fect legal  insurance  contracts  pre- 
viously made);  Bloomer  v.  Bern- 
stein, L.  R.  9  C.  P.  588  (holding  that 
the  intention  to  abandon  was  one  to 
be  determined  by  the  jury  under 
the  circumstances);  Jacques  v.  Belle- 
humeur,  50  Que.  Super.  319  (holding 
that  suit  could  not  be  brought  be- 
fore expiration  of  term  because  dimi- 
nution of  security  where  the  sureties 
on  the  obligation  were  not  affected). 

"The  mere  insolvency  of  one  of 
the  parties  to  a  contract  of  sale  is 
not  equivalent  either  to  a  rescission 
or  a  breach.  It  simply  relieves  the 
vendor  from  his  agreement  to  give 
credit."  Pardee  v.  Kanady,  100  N.  Y. 
121,  126,  2  NE  885. 

[a]  A  general  assignment  by  a 
corporation  for  the  benefit  of  its 
creditors  does  not  per  se  constitute 
a  breach  of  its  outstanding  contracts 
to  do  work  or  perform  services  for 
third  persons,  nor  does  it  amount  to 
a  rescission  thereof.  Matter  of  Car- 
ter, 21  App.  Div.  118,  47  NYS  383 
[aff  155  N.  Y.  627  mem,  49  NE  1094 
mem]. 

55.  Central  Trust  Co.  v.  Chicago 
Auditorium  Assoc.,  240  U.  S.  581,  36 
SCt  412,  60  L.  ed.  811,  LRA1917B 
580. 

"Proceedings,  whether  voluntary 
or  involuntary,  resulting  in  an  ad- 
judication of  bankruptcy,  are  the 
equivalent  of  an  anticipatory  breach 
of  an  executory  agreement."  Cen- 
tral Trust  Co.  v.  Chicago  Auditorium 
Assoc.,  240  U.  S.  581,  592,  36  SCt  412, 
60  L.  ed.  811,  LRA1917B  580,.  See 
Welch  v.  San  Cristobal,  7  Porto  Rico 
Fed.  311  (holding  that  the  doctrine 
of  anticipatory  breach  applied  where 
a  defendant  placed  it  out  of  its 
power  to  perform  a  contract  by  go- 
ing into  the  hands  of  a  receiver). 

[a]  Season  for  rule. — "Commer- 
cial credits  are,  to  a  large  extent, 
based  upon  the  reasonable  expecta- 
tion that  pending  contracts  of  ac- 
knowledged validity  will  be  per- 
formed in  due  course;  and  the  same 
principle  that  entitles  the  promisee 
to  continued  willingness  entitles  him 
to  continued  ability  on  the  part  of 
the  promisor.  In  short,  it  must  be 
deemed  an  implied  term  of  every 
contract  that  the  promisor  will  not 
permit  himself,  through  insolvency 
or  acts  of  bankruptcy,  to  be  disabled 
from  making  performance;  and,  in 
this  view,  bankruptcy  proceedings 
are  but  the  natural  and  legal  conse- 
quence of  something  done  or  omit- 
ted to  be  done  by  the  bankrupt,  in 
violation  of  his  engagement."  Cen- 
tral Trust  Co.  v.  Chicago  Auditorium 
Assoc..  240  U.  S.  581.  591.  36  SCt  412, 
CO  L.  ed.  811,  LRA1917B  580. 

56.  Roberts  v.  W.  H.  Hughes  Co., 
86  Vt.  76,  83  A  807. 

57.  U.  S. — Central  Trust  Co.  v. 
Chicago  Auditorium  Assoc.,  240  U.  S. 
581.  36  SCt  412,  60  L.  ed.  811,  LRA 
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1917B  580;  Roehm  v.  Horst,  178  U. 
S.  1,  20  SCt  780,  44  L.  ed.  958;  Colo- 
rado Yule  Marble  Co.  v.  Collins,  230 
Fed.  78,  144  CCA  376;  Roller  v. 
Leonard,  229  Fed.  607,  143  CCA  629; 
Donati  v.  Cleveland  Grain  Co.,  221 
Fed.  168,  137  CCA  68;  Allegheny  Val- 
ley Brick  Co.  v.  W.  Raymond  Co., 
219  Fed.  477,  135  CCA  189;  Sperry, 
etc.,  Co.  v.  O'Neill-Adams  Co.,  185 
Fed.  231,  107  CCA  337;  H.  T.  Smith 
Co.  v.  Minetto-Meriden  Co.,  168  Fed. 
777;  Barker,  etc.,  Lumber  Co.  v.  Ed- 
ward Hines  Lumber  Co.,  137  Fed. 
300;  Northrop  v.  Mercantile  Trust, 
etc.,  Co.,  119  Fed.  969;  Horst  v. 
Roehm,  84  Fed.  565  [aft  91  Fed.  345, 
33  CCA  550  (aft  178  U.  S.  1,  20  SCt 
780,  44  L.  ed.  958)];  Dingley  v.  Oler, 
117  U.  S.  490,  11  Fed.  372  [rev  on 
other  grounds  6  SCt  850,  29  L.  ed. 
984];  Ogdensburg,  etc.,  R.  Co.  v. 
Boston,  etc.,  R.  Corp.,  4  Fed.  64;  Grau 
v.  McVicker,  10  F.  Cas.  No.  5,708,  8 

Ala. — McAllister-Coman  Co.  v.  Mat- 
thews, 167  Ala.  361,  52  S  416,  140 
AmSR  43.  .  . 

Ark. — Wendt  v.  Ismert-Hincke 
Milling  Co.,  107  Ark.  106,  154  SW 
194;  Ingham  Lumber  Co.  v.  Inger- 
soll,  93  Ark.  447,  125  SW  139,  20 
AnnCas  1002.  „  , 

Cal. — Aldej-son  v.  Houson,  154  Cal. 
1  96  P  884;  Simmons  v.  Sweeney,  13 
Cal.  A.  283,  109  P  265;  Cabrera  v. 
Payne,  10  Cal.  A.  675,  103  P  176. 

Conn. — Bridgeport  v.  Mina.  Ins. 
Co.,  99  A  566. 

D.  C. — Landvoight  v.  Paul,  27  App. 
423. 

Fla. — Hall  v.  Northern,  etc.,  Co.,  55 
Fla.  242,  46  S  178,  180  [cit  Cyc] ; 
Thompson  v.  Kyle,  39,  Fla.  582,  23  S 
12,  63  AmSR  193. 

Ga. — Robson  v.  Hale,  139  Ga.  753, 
78  SE  177;  Crosby  v.  Georgia  Realty 
Co.,  138  Ga.  746,  76  SE  38;  Timmer- 
man  v.  Stanley.  123  Ga.  850,  51  SE 
760,  1  LRANS  379;  "Watson  v. 
Columbia  Min.  Co.,  118  Ga.  603,  45 
SE  460;  Smith  v.  Georgia  Loan,  etc., 
Co.,  113  Ga.  975,  39  SE  410;  Hines  v. 
Cureton-Cole  Co.,  9  Ga.  A.  778,  72 
SE  191.  „  _ 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Richards,  152  111.  59,  38  NE  773,  30 
LRA  33;  KaSish  v.  Young,  108  111. 
170,  43  AmR  548;  Fox  v.  Kitton,  19 
111.  519;  Chicago  Title,  etc.,  Co.  v. 
Sagola  Lumber  Co.,  148  111.  A.  333 
[aft  242  111.  468,  90  NE  282];  Hull, 
v.  Croft,  132  111.  A.  509;  Lockport  v. 
Shields,  87  111.  A.  150;  Engesette  v. 
McGilvray,  63  111.  A.  461.  See  Bar- 
stow  Stove  Co.  v.  Consolidated  Ad- 
justment Co.,  175  111.  A.  449. 

Ind. — Kurtz  v.  Frank,  76  Ind.  594, 
40  AmR  275;  Indiana  Life  Endow- 
ment Co.  v.  Carnithan,  (A.)  109  NE 
851;  Indiana  Life  Endowment  Co.  v. 
Reed,  54  Ind.  A.  450,  103  NE  77,  81 
[cit  Cyc]. 

Iowa. — Waterman  v.  Bryson,  158 
NW  466;  Inman  Mfg.  Co.  v.  American 
Cereal  Co.,  124  Iowa  737,  100  NW 
860;  McCormick  v.  Basal,  46  Iowa 
235;  Hollo  way  v.  Griffith,  32  Iowa 
409,  7  AmR  208;  Crabtree  v.  Messer- 
smith,  19  Iowa  179. 

Kan. — Draper  v.  Miller,  92  Kan. 
695,  696,  141  P  1014  [cit  Cyc];  Thur- 
ber  v.  Ryan,  12  Kan.  453;  Kennedy  v. 
Rodgers,  2  Kan.  764,  44  P  47;  Ken- 
nedy v.  Rodgers,  2  Kan.  A.  764,  44 
P  47. 

Ky. — Globe  Fertilizer  Co.  v.  Ten- 
nessee Phosphate  Co.,  85  SW  1177,  27 
KyL  636;  Wallingford  v.  Aitkins,  72 
SW  794,  24  KyL  1995. 

La. — Angelloz  v.  Rivollet,  2  La. 
Ann.  652. 

Me. — Hobbs  v.  Moore,  86  Me.  517, 
30  A  110. 

Md. — Eckenrode  v.  Canton  Chemi- 
cal Co.,  55  Md.  51;  Dugan  v.  Ander- 
son, 36  Md.  567,  11  AmR  509. 

Mich. — Piatt  v.  Brand,  26  Mich. 
173;  Hosmer  v.  Wilson,  7  Mich.  294, 
74  AmD  716. 

Minn. — Grand  Forks  Lumber  Co.  v. 
McClure  Logging  Co..  103  Minn.  471, 
115  NW  406:  Matteson  v.  U.  S.,  etc., 
Land  Co.,  103  Minn.  407.  410,  115  NW 
195   [cit  Cyc];  Alger-Fowler  Co.  v. 


Tracy,  98  Minn.  432,  107  NW  1124; 
Smith  v.  Barringer,  37  Minn.  94,  33 
NW  116. 

Mo. — Manzke  v.  Goldenberg,  149 
Mo.  A  12,  129  SW  32;  Claes,  etc., 
Mfg.  Co.  v.  McCord,  65  Mo.  A.  507; 
Gabriel  v.  Akinsville  Pressed  Brick 
Co.,  57  Mo.  A.  520. 

N.  H. — Lamoreaux  v.  Rolfe,  36  N. 
H    3  3 

N.  j. — Samel  v.  Super,  85  N.  J.  L. 
101,  88  A  954;  Holt  v.  U.  S.  Security 
L.  Ins.  Co.,  74  N.  J.  L.  795,  67  A 
118,  11  LRANS  100,  12  AnnCas  1105; 
O'Neill  v.  Supreme  Council  A.  L.  If., 
70  N.  J.  L.  410,  57  A  463,  1  AnnCas 
422;  Vickers  v.  Electrozone  Com- 
mercial Co.,  67  N.  J.  L.  665,  52  A  467. 

N.  M. — New  Mexico-Colorado  Coal, 
etc.,  Co.  v.  Baker,  21  N.  M.  531,  157 
P  167. 

N.  Y. — Tanenbaum  v.  Federal 
Match  Co.,  189  N.  Y.  75,  81  NE  565; 
Windmuller  v.  Pope,  107  N.  Y.  674 
mem,  14  NE  436;  Ferris  v.  Spooner, 
102  N.  Y.  10,  5  NE  773;  Shaw  v.  Re- 
public L.  Ins.  Co.,  69  N.  Y.  286; 
Howard  v.  Daly,  61  N.  Y.  362,  19 
AmR  285;  Brunge  v.  Koop,  48  N.  Y. 
225,  8  AmR  546;  Dillon  v.  Anderson. 
43  N.  Y.  231;  Burtis  v.  Thompson,  42 
N.  Y.  246,  1  AmR  516;  Taylor  v. 
Bradley,  39  N.  Y.  129,  100  AmD  415; 
Lee  v.  Decker,  3  Abb.  Dec.  53,  2 
Transcr.  A.  248,  6  AbbPrNS  392;  Sey- 
mour v.  Warren,  114  App.  Div.  813, 
100  NYS  267  [rev  47  Misc.  316,  93 
NYS  651,  ^and  aft  190  N.  Y.  512  mem, 
83  NE  1131  mem];  Flagg  v.  Fisk,  93 
App.  Div.  169,  87  NYS  530  [aft  179 
N.  Y.  590  mem,  72  NE  .1141  mem]; 
Clegg  v.  New  York  Newspaper  Union, 
72  Huh  395,  25  NYS  565;  Caluwaert 
v.  Schapiro,  90  Misc.  301,  152  NYS 
1016;  Blankoff  v.  Lehrman,  157  NYS 
843. 

N.  D. — Hart-Parr  Co.  v.  Finley,  31 
N.  D.  130,  153  NW  137,  LRA1915E 
851  [overr  Stanford  v.  McGill,  6  N. 
D.  536,  72  NW  938,  38  LRA  760]. 
See  also  Davis  v.  Bronson,  2  N.  D. 
300,  50  NW  836,  33  AmSR  783,  16 
LRA  655  (holding  that  after  renunci- 
ation adverse  party  could  not  go  on 
and  perform). 

Oh. — Standard  Tobacco,  etc.,  Co.  v. 
Loeb,  24  Oh.  Cir.  Ct.  N.  S.  385; 
Schmitt  v.  Schnell,  14  Oh.  Cir.  Ct. 
153,  7  Oh.  Cir.  Dec.  657. 

Okl. — Deming  Inv.  Co.  v.  Christen- 
sen,  159  P  663,  667  [cit  Cyc]. 

Pa. — Zuck  v.  McClure,  98  Pa.  541. 

Tenn. — Brady  v.  Oliver,  125  Tenn. 
595,  147  SW  1135,  41  LRANS  60, 
AnnCasl913C  376. 

Tex. — Greenwall  Theatrical  Circuit 
Co.  v.  Markowitz,  97  Tex.  479,  79  SW 
1069,  65  LRA  302;  Burton  v.  Stayner, 
(Civ.  A.)  182  SW  394;  Walker  Grain 
Co.  v.  Denison  Mill,  etc.,  Co.,  (Civ. 
A.)  178  SW  555,  559  [quot  Cyc]; 
Crawford  v.  Wellington  R.  Commit- 
tee, (CiV.  A.)  174-  SW  1004;  National 
Equitable  Soc.  v.  Tennison,  (Civ.  A.) 
174  SW  978,  981  [cit  Cyc];  Bost 
v.  McCrea,  (Civ.  A.)  172  SW  561, 
562  [cit  Cyc];  Young  v.  Miami 
Bank,  (Civ.  A.)  161  SW  436,  442  [cit 
Cyc]; 'South  Texas  Tel.  Co.  v.  Hunt- 
ington, (Civ.  A.)  121  SW  242;  Marko- 
witz v.  Greenwall  Theatrical  Circuit 
Co.,  (Civ.  A.)  75  SW  74,  317;  Kil- 
gore  v.  Northwest  Texas  Baptist 
Educational  Soc,  (Civ.  A.)  37  SW  473 
[rev  on  other  grounds  90  Tex.  139, 
37  SW  598]. 

Va. — Mutual  Reserve  Fund  Life 
Assoc.  v.  Taylor,  99  Va.  208,  37  SE 
854.  » 

Wash. — Castle  Rock  v.  Furth,  78 
Wash.  47,  138  P  317. 

W.  Va. — Bare  v.  Victoria  Coal,  etc., 
Co.,  73  W.  Va.  632,  80  SE  941;  Davis 
v.  Grand  Rapids  School-Furniture 
Co.,  41  W.  Va.  717,  24  SE  630;  James 
v.  Adams,  16  W.  Va.  245. 

Wis. — Woodman  v.  Blue  Grass 
Land  Co.,  125  Wis.  489,  103  NW  236, 
104  NW  920. 

Eng. — Roper  v.  Johnson,  L.  R.  8  C. 
P.  167;  Frost  v.  Knight.  L.  R.  7 
Exch.  Ill;  Elderton  v.  Emmons,  6 
C.  B.  160,  60  ECL  160,  136  Renrint 
1213;  Danube,  etc.,  R.,  etc.,  Harbour 
Co.,  Ltd.  v.  Xenos,  11  C.  B.  N.  S.  152, 


103   ECL   152.    142    Reprint   753  (aff 

13  C.  B.  N.  H.  825,  10C  ECL  825,  143 
Reprint  3251;  Bowdell  v.  Parncns,  JO 
East  359,  103  Reprint  811;  Avery  v. 
Bowden,  5  E.  &  B.  714,  85  BCL  714, 
119  Reprint  647;  Hochster  v.  De  la 
Tour,  2  E.  C.  B.  678,  75  ECL  678,  118 
Reprint  922,  20  EngL&EQ  157,  6 
ERC  576. 

B.  C. — Paterson  Timber  Co.  v.  Can- 
adian Pac.  Lumber  Co.,  15  B.  C.  225, 

14  WestLR  598. 

Man. — Donogh   v.   Moore.   22  Man. 

79,  2  DomLR  525,  20  WestLR  334. 
Ont. — Bradley  v.  Egan,  11  OntWR 

944;  Dullea  v.  Taylor,  34  U.  C.  Q 
B.  12. 

Newfoundl. — Johnson  v.  Flnlay,  6 
Newfoundl.  363. 

"There  has  been  some  confusion  on 
this  subject  by  reason  of  the  use  of 
the  term  'rescission'  in  connection 
therewith.  If  there  be  a  complete 
rescission  of  a  partially  executed 
contract  there  is  no  cause  of  action 
on  the  contract,  but  the  only  remedy 
of  the  party  who  has  not  been  in  de- 
fault is  a  suit  upon  a  quantum 
meruit.  But  the  confusion  between  a 
breach  of  contract  and  a  mutual 
rescission  results  in  a  confusion  as 
to  the  remedy."  Colorado  Yule 
Marble  Co.  v.  Collins,  230  Fed.  78, 

80,  144  CCA  376. 
'Where  a  contract  embodies  mutual 

and  interdependent  conditions  and 
obligations,  and  one  party  either  dis- 
ables himself  from  performing,  or 
prevents  the  other  from  performing, 
or  repudiates  in  advance  his  obliga- 
tions under  the  contract  and  refuses 
to  be-  longer  bound  thereby,  com- 
municating such  repudiation  to  the 
other  party,  the  latter  party  is  not 
only  excused  from  further  perform- 
ance on  his  part,  but  may,  at  his  op- 
tion, treat  the  contract  as  terminated 
for  all  purposes  of  performance,  and 
maintain  an  action  at  once  for  the 
damages  occasioned  by  such  repudia- 
tion, without  awaiting  the  time  fixed 
by  the  contract  for  performance  by 
the  defendant."  O'Neill  v.  Supreme 
Council  A.  L.  H.,  70  N.  J.  L.  410, 
412,  57  A  463,  1  AnnCas  422. 

"It  seems  clear,  both  upon  princi- 
ple and  by  authority,  that  where  one 
party  to  an  executory  contract  re- 
fuses to  treat  it  as  subsisting  and 
binding  upon  him,  or  by  his  acts 
and  conduct  shows  that  he  has  re- 
nounced it  and  no  longer  considers 
himself  bound  by  it,  there  is,  in  legal 
effect,  a  prevention  of  perform- 
ance t>y  the  other  party,  and  it 
can  make  no  difference  whether  the 
contract  has  been  partially  per- 
formed or  the  time  for  performance 
has  not  yet  arrived;  nor  is  it  impor- 
tant whether  the  renunciation  be  by 
declaration  of  the  party  that  he  will 
be  no  longer  bound,  or  by  acts  and 
conduct  which  clearly  evince  that 
that  determination  has  been  reached 
and  is  being  acted  upon.  It  would 
seem  clear,  on  principle  that  a  mere 
declaration  of  the  party  of  an  inten- 
tion not  to  be  bound,  or  acts  and 
conduct  in  repudiation  of  the  con- 
tract, will  not  of  themselves  amount 
to  a  breach,  so  as  to  create  an 
effectual  renunciation  of  the  .contract, 
for  one  party  cannot  by  any  act  or 
declaration,  destroy  the  binding  force 
and  efficacy  of  the  contract.  .  .  . 
As  said  by  Bowen,  L.  J.,  in  John- 
stone v.  Milling,  16  Q.  B.  D.  460:  'Its 
real  operation  appears  to  be  to  give 
the  promisee  the  right  of  electing 
either  to  treat  the  declaration  as 
brutum  fulmen,  and  holding  fast  to 
the  contract  to  wait  till  the  time  for 
its  performance  has  arrived,  or  to 
act  upon  it,  and  treat  it  as  a  final 
assertion  by  the  promisor  that  he  is 
no  longer  bound  by  the  contract,  and 
a  wrongful  renunciation  of  the  con- 
tractual relation  into  which  he  has 
entered.  ...  If  he  does  so  elect,  it 
becomes  a  breach  of  contract,  and 
he  can  recover  upon  it  as  such.' 
Upon  the  election  to  treat  the  renun- 
ciation, whether  by  declaration  or 
by  acts  and  conduct,  as  a  breach  of 
the  contract,  the  rights  of  the  parties 
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the  same  whether  the  contract  is  wholly  executory 
or  has  been  partially  executed.58 

In  Massachusetts  and  Nebraska  this  rule  is  not 
recognized.59 

Election  of  remedies.  Where  there  has  been  a 
renunciation  of  an  executory  contract  by  one  party, 
the  other  party  has  a  right  to  elect  between  the  fol- 
lowing remedies:60  (1)  To  rescind  the  contract  and 
pursue  the  remedies  based  on  such  a  rescission.61 
(2)  To  treat  the  contract  as  still  binding  and  wait 
until  the  time  arrives  for  its  performance,  and  at 
such  time  to  bring  an  action  on  the  contract  for 
breach.62  (3)  To  treat  the  renunciation  as  an  im- 
mediate breach  and  sue  at  once  for  any  damages 


which  he  may  have  sustained.63  Where  a  party 
elects  to  regard  the  contract  as  at  an  end  on  the 
refusal  of  the  other  party  to  perform,  it  is  not 
necessary  that  he  bring  his  action  at  once,  but  he 
may  evidence  his  election  by  other  acts.64  A  will- 
ingness and  readiness  to  perform  an  the  part  of  one 
party  to  a  contract,  without  any  demand  on  the 
other  party  who  has  wrongfully  refused  perform- 
ance, or  without  doing  anything  which  places  the 
latter  in  a  worse  condition  or  increases  the  rights 
or  immunities  of  the  wrongdoer,  does  not  show  that 
he  has  not  accepted  the  other's  renunciation  as 
final.65 

Other  party  need  not  perform.   Where  one  party 

Daniels  v.  Newton,  114  Mass.  530,  19 
AmR  384;  Carpenter  v.  Holcomb,  105 
Mass.  280;  Hapgood  v.  Shaw,  105 
Mass.  276;  Pomroy  v.  Gold,  2  Mete. 
500;  Frazier  v.  Cushman,  12  Mass. 
277.  (2)  In  Daniels  v.  Newton,  su- 
pra. Wells,  J.,  said  that  this  was 
undoubtedly  the  interpretation  of  the 
common  law  in  all  the  earlier  deci- 
sions, and  cited  Lovelock  v.  Frank- 
lyn,  8  Q.  B.  371,  55  BCD  371,  115 
Reprint  916;  Ripley  v.  McClure.  4 
Exch.  345,  154  Reprint  1245;  Phill- 
potts  v.  Evans,  5  M.  &  W.  475,  151 
Reprint  200.  (3)  But  when  a  part 
only  of  the  goods  has  been  delivered 
under  an  entire  contract  of  sale,  and 
one  party  refuses  to  complete  it  by 
delivering  or  accepting  the  re- 
mainder, the  other  party  may  then 
elect  to  treat  such  refusal  as  a 
repudiation  or  rescission  of  the  un- 
fulfilled part  of  the  contract.  Mans- 
field v.  Trigg,  113  Mass.  350.  (4) 
If  the  seller  refuse  to  deliver,  the 
purchaser  may  recover  back  any  ex- 
cess of  purchase  money  that  has 
been  paid  by  him  beyond  the  price  of 
what  has  been  delivered.  Mansfield 
v.  Trigg,  113  Mass.  350;  Hill  v. 
Rewee,  11  Mete.  268.  (5)  If  the 
breach  of  contract  on  the  part  of 
the  seller  is  only  in  the  quality  of 
the  goods,  the  other  party  cannot 
convert  that  into  a  rescission,  but 
must,  if  he  intends  to  rescind  at  all, 
rescind  in  toto.  Barrie  v.  Earle,  143 
Mass.  1,  8  NE  639,  58  AmR  126;  A. 
K.  Young,  etc.,  Mfg.  Co.  v.  Wakefield, 
121  Mass.  91;  Mansfield  v.  Trigg,  113 
Mass.  350;  Morse  v.  Brackett,  98 
Mass.  205;  Clark  v.  Baker,  5  Mete. 
452.  (6)  This  distinction,  and  the 
principle  on  which  it  rests,  is  applic- 
able to  defendant  resisting  payment 
as  well  as  to  a  plaintiff  seeking  to 
recover  back  what  he  has  overpaid. 
Mansfield  v.  Trigg,  supra. 

60.  See  cases  infra  notes  61-63. 

61.  Rescission  upon  abandonment 
of  contract  see  supra  §  668. 

62.  See  cases  infra  notes  78-80. 

63.  U.  S. — Weld  v.  Victory  Mfg. 
Co.,  205  Fed.  770;  Golden  Cycle  Min. 
Co.  v.  Rapson  Coal  Co.,  188  Fed.  179, 
112  CCA  95;  Canada-Atlantic,  etc., 
SS.  Co.  v.  Flanders,  165  Fed.  321,  91 
CCA  307  [aff  161  Fed.  378]. 

Cal. — Rauer's  Law,  etc.,  Co.  v.  Har- 
rell,  32  Cal.  A.  45,  162  P  125. 

Ga. — Ford  v.  Lawson,  133  Ga.  237, 
65  SE  444;  Smith  v.  Georgia  Loan, 
etc.,  Co.,  113  Ga.  975,  39  SE  410. 

111. — Stoneking  v.  Long,  14<2  111.  A. 
203;  Shields  v.  Carson,  102  111.  A.  38. 

Mo. — Claes,  etc.,  Mfg.  Co.  v.  Mc- 
Cord,  65  Mo.  A.  507. 

Oh. — Hanna  v.  Crozier,  16  Oh.  Cir. 
Ct.  N.  S.  49. 

Or. — Krebs  Hop  Co.  v.  Livesley,  59 
Or.  574,  114  P  944,  118  P  165.  AnnCas 
1913C  758. 

Tex. — Greenwall  Theatrical  Circuit 
Co.  v.  Markowitz.  97  Tex.  479.  79  SW 
1069,  65  LRA  302. 

W.  Va. — Bare  v.  Victoria  Coal,  etc., 
Co.,  75  W.  Va.  632,  80  SE  941. 

Man. — Donough  v.  Moore,  22  Man. 
79.  2  DomLR  525,  20  WestLR  334. 

64.  McCowan  v.  McKay,  13  Man. 
590. 

65.  Mutual  Reserve  Fund  Life 
Assoc.  v.  Taylor,  99  Va.  208.  37  SE 
854.    And   see   Sperry,   etc..    Oo.  v. 


are  to  be  regarded  as  then  culminat- 
ing, and  the  contractual  relation 
ceases  to  exist,  except  for  the  pur- 
pose of  maintaining  the  action  for 
the  recovery  of  damages.  These 
views  are  amply  sustained  by  nu- 
merous decided  cases."  Lake  Shore, 
etc.,  R.  Co.  v.  Richards,  152  111.  59, 
89,  38  NE  773,  30  LRA  33. 

[a]  Reasons  for  rule. —  (1)  In  the 
leading  English  case  the  court  based 
the  doctrine  on  the  ground  that 
where  there  is  a  contract  to  do  an 
act  on  a  future  day  there  is  a  rela- 
tion constituted  between  the  parties 
in  the  meantime  by  the  contract,  and 
they  impliedly  promise  that  in  the 
meantime  neither  will  do  anything  to 
the  prejudice  of  the  other  inconsist- 
ent with  that  relation.  Hochster  v. 
De  la  Tour,  2  E.  &  B.  678,  75  ECL 
678,  118  Reprint  922,  20  EngL&Eq 
157,  6  ERC  576.  (2)  In  a  later  case 
it  was  said:  "The  promisee  has  an 
inchoate  right  to  the  performance  of 
the  bargain,  which  becomes  complete 
when  the  time  for  performance  has 
arrived.  In  the  mean  time  he  has  a 
right  to  have  the  contract  kept  open 
as  a  subsisting  and  effective  con- 
tract. Its  unimpaired  and  unim- 
peached  efficacy  may  be  essential  to 
his  interests."  Frost  v.  Knight,  L. 
R.  7  Exch.  Ill,  114;  Anson  Contracts 
p  290. 

[b]  Leading  and  well  considered 
cases  discussing  various  phases  of 
this  rule:  Roehm  v.  Horst,  178  U.  S. 
1,  20  SCt  780,  44  L.  ed.  953  [aff  91 
Fed.  345,  33  CCA  550];  Barker,  etc., 
Lumber  Co.  v.  Edward  Hines  Lum- 
ber Co.,  137  Fed.  300  (where  San- 
born, J.,  takes  up  the  question  of 
anticipatory  breach  due  to  partial 
destruction  of  subject  matter);  Lake 
Shore  R.  Co.  v.  Richards,  152  111.  59, 
38  NE  773,  30  LRA  33;  West  v.  Bech- 
tel,  125  Mich.  144,  84  NW  69,  51  LRA 
791  (where  the  English  cases  are  col- 
lated and  discussed);  O'Neill  v.  Su- 
preme Council  A.  L.  H,  70  N.  J.  L. 
410,  57  A  463,  1  AnnCas  422;  Frost  v. 
Knight,  L.  R.  7  Exch.  Ill  (where  a 
person  promised  to  marry  a  woman 
upon  his  father's  death,  but  during 
his  father's  lifetime  renounced  the 
agreement);  Hochster  v.  De  la  Tour, 
2  E.  &  B.  678,  75  ECL  678,  118  Re- 
print 922,  20  EngL&Eq  157,  6  ERC 
576  (where  a  person  engaged  an- 
other to  act  as  his  courier,  the  em- 
ployment to  commence  three  months 
from  time  of  engagement,  but  two 
months  before  the  service  was  due 
notified  him  that  he  would  not  re- 
quire his  services). 

Bankruptcy  or  insolvency  as  re- 
nunciation see  supra  §  724. 

58.  Central  Trust  Co.  v.  Chicago 
Auditorium  Assoc..  240  U.  S.  581.  36 
SCt  412,  60  L.  ed.  811,  LRA1917B  580; 
Roehm  v.  Horst,  178  U.  S.  1.  20  SCt 
780,  44  L.  ed.  953  [aff  91  Fed.  345, 
33  CCA  550];  Colorada  Yule  Marble 
Co.  v.  Collins,  230  Fed.  78,  144  CCA 
376;  Torrey  v.  Shea,  29  Cal.  A.  313, 
155  P  820;  Landvoigt  v.  Paul,  27  App. 
(D.  C.)  423;  Browning  v.  North  Mis- 
souri Cent.  R.  Co.,  (Mo.)  188  SW  143. 

[a]  "It  is  quite  true  that  there  is 
a  distinction  made  in  the  authorities 
with  reference  to  contracts  which 
still  are  wholly  executory  and  are 
to  be  performed  in  the  future;  but 
the  distinction  pertains  to  that  which 


would  constitute  a  breach  of  such 
contracts.  Where  the  contract  is 
wholly  executory  there  must  be  some 
express  and  absolute  refusal  to  per- 
form, or  some  voluntary  act  on  the 
part  of  the  individual  which  renders 
it  impossible  for  him  to  perform,  in 
order  to  constitute  an  anticipatory 
breach  for  which  an  action  will  lie. 
Whereas  by  a  partially  executed  con- 
tract the  breach  may  result  from  a 
failure  to  perform  some  of  the  pro- 
visions of  the  contract.  But  in 
either  case,  after  a  breach  by  one 
party,  the  rights  of  the  other  party 
and  his  remedies  are  the  same  as  to 
the  unexecuted  provisions  of  the  con- 
tract. Howard  v.  Daly,  61  N.  Y.  362, 
19  AmR  285. "  GaNun  v.  Palmer,  202 
N.  Y.  483,  489,  96  NE  99,  36  LRANS 
922. 

59.  Carstens  v.  McDonald,  38 
Nebr.  858,  57  NW  757;  Hixson  Map 
Co.  v.  Nebraska  Post  Co.,  5  Nebr. 
(Unoff.)  388,  98  NW  872.  See  O'Neill 
v.  Supreme  Council  A.  L.  H.,  70  N.  J. 
L.  410,  414,  57  A  463,  1  AnnCas  422 
(where  the  -court  said:  "So  far  as 
observed,  the  only  states  dissenting 
from  the  doctrine  are  Massachusetts, 
Nebraska  and  North  Dakota.  Daniels 
v.  Newton,  114  Mass.  530,  19  AmR 
384;  Carstens  v.  McDonald,  38  Nebr. 
858.  57  NW  757;  King  v.  Waterman, 
55  Nebr.  324,  75  NW  830;  Stanford  v. 
McGill,  6  N.  D.  536,  72  NW  938,  38 
LRA  760.  The  latter  decision  is 
based  partly,  and  the  Nebraska  deci- 
sions principally,  upon  the  authority 
of  Daniels  v.  Newton,  supra,  which  is 
the  leading  case  upon  this  side  of  the 
question.  It  is  there  held  that  a 
mere  refusal  of  performance  by  the 
promisor,  before  the  time  for  per- 
formance arrives,  cannot  form  a 
ground  of  damages.  But  in  Parker 
v.  Russell,  133  Mass.  74,  it  was  held 
a  refusal  of  performance  of  a  sub- 
stantial part  of  the  contract,  after 
the  time  for  entering  upon  perform- 
ance has  begun,  entitles  the  injured 
party  to  treat  the  entire  contract  as 
absolutely  broken,  and  to  recover  im- 
mediately his  damages,  based  upon 
the  whole  value  of  the  contract,  in- 
cluding compensation  for  nonper- 
formance in  the  future  as  well  as  in 
the  past.  In  Ballou  v.  Billings,  136 
Mass.  307,  it  was  held  that  for  pur- 
poses of  rescission  by  the  promisee 
notice  that  the  promisor  will  not  per- 
form has  the  same  effect  as  an  actual 
breach.  These  and  other  cases  show 
that  even  in  Massachusetts  the  rea- 
soning on  which  the  decision  in 
Daniels  v.  Newton,  supra  was  based 
is  hardly  carried  to  its  logical  con- 
clusion. Whitten  v.  New  England 
Live  Stock  Ins.  Co.,  165  Mass.  343,  43 
NE  121;  Paige  v.  Barrett,  151  Mass. 
67,  23  NE  725;  Lowe  v.  Harwood,  139 
Mass.  133.  29  NE  538;  Jewett  v. 
Brooks,  134  Mass.  505  ").  The  rule 
in  North  Dakota  is  now  in  accord 
with  the  general  rule  see  supra  note 
57. 

[a]    In   Massachusetts    (1)    it  is 

held  that  in  order  to  charge  one  in 
damages  for  breach  of  an  executory 
personal  contract  the  other  party 
must  show  a  refusal  or  neglect  to 
perform  at  a  time  when  and  under 
such  circumstances  that  he  is  or  may 
be  entitled  to  require  performance. 
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C.  0.  D.—  CODE 


with  shipments  of  goods,  the  letters  mean  that  the 
carrier  shall  collect  from  the  consignee  on  delivery 
the  value  or  price  of  the  goods  shipped,47  marked 
thereon,48  and  the  cost  of  transportation,49  and  re- 
turn to  the  consignor  the  price  collected.50 

*CODE  (Latin,  codex,  orig.  caudex,  the  trunk  or 
stock  of  a  tree;  hence,  by  metonomy,  [since  wooden 
tablets  were  used  for  writing]  a  book.  Spanish, 
codigo.    Italian,  codice). 


[$  1|  A.  Character.  This  term  is  used  in  various 
senses,"1  but  probably  the  one  most  approved  is 
that  which  treats  a  code  as  the  written  cxpn  -  ion 
in  concise  and  logical  form  of  the  entire  body  of 
law  on  one  or  more  subjects.52  This,  however,  de- 
scribes the  code  in  its  most  advanced  stage.  Those 
of  primitive  times  were  mere  collections  of  laws 
whose  one  distinguishing  feature  was  their  written 
form.53 


v.  Intoxicating1  Liquors,  73  Me.  278, 
279  [quot  State  v.  Carl,  43  Ark.  353, 
360,  51  AmR  565;  State  v.  Mullin, 
78  Oh.  St.  358,  367,  85  NE  556,  125 
AmSR  710,  18  LEANS  609]  (where 
the  court  said:  "What  can  be  es- 
tablished by  indisputable  proof  may 
be  acknowledged  without  proof. 
What  is  notorious  needs  no  proof"). 
See  also  Sheffield  Furnace  Co.  v.  Hull 
Coal,  etc.,  Co.,  101  Ala.  446,  14  S  672 
(containing  a  dictum  that  the  mean- 
ing of  the  abbreviation  is  a  matter 
of  judicial  knowledge,  and  that  parol 
evidence  of  the  meaning  is  not  neces- 
sary or  admissible);  Wagner  v.  Hal- 
lack,  3  Colo.  176;  Illinois  Custom 
Tailoring  Co.  v.  Adams  Exp.  Co., 
158  111.  A.  374  (where  in  the  last  two 
cases  the  court  said  that  these  ini- 
tials have  a  recognized  commercial 
meaning).  But  compare  McNichol  v. 
Pacific  Express  Co.,  12  Mo.  A.  401, 
407  (where  the  court  said  that  it  did 
not  know  that  the  meaning  of  the 
abbreviation  "C.  O.  D."  as  used  by 
expressmen  was  sufficiently  a  matter 
of  common  knowledge  that  the  trial 
court  could  take  judicial  notice  of  it, 
but  that  it  would  be  for  the  jury 
to  say  whether  the  term  in  a  letter 
from  an  express  agent  referred  to 
a  package  shipped,  or  to  a  C.  O.  D. 
bill  sent  later,  or  to  both);  Collender 
v.  Dinsmore,  55  N.  Y.  200,  205,  14 
AmR  224  (where  the  court  said: 
"The  letters  'C.  O.  D.,*  followed  by 
an  amount  in  dollars,  have  come  to 
be  very  well  understood  in  the  com- 
munity and  by  the  public,  but  per- 
haps could  not,  without  the  aid  of 
extrinsic  evidence,  be  reid  and  in- 
terpreted by,  the  courts;  that  is,  their 
meaning  may  not  be  considered  as 
judicially  settled,  or  so  well  under- 
stood that  judicial  notice  can  be 
taken  of  the  purpose  for  which  those 
letters  are  used,  in  the  connection  jn 
which  they  are  here  found,  or  the 
contract  to  be  implied  from  them"). 

47.  Pilgreen  v.  State,  71  Ala.  368, 
369;  American  Merchants'  Union  Ex- 
press Co.  v.  Schier,  55  111.  140,  148; 
American  Express  Co.  v.  Lesem,  39 
111.  312,  333;  U.  S.  Express  Co.  v. 
Keefer,  59  Ind.  263,  267;  Adams  Ex- 
press Co.  v.  McConnell,  27  Kan.  238, 
240;  State  v.  Intoxicating  Liquors, 
73  Me.  278,  279  [quot  State  v.  Carl, 
43  Ark.  353,  360,  51  AmR  565;  State 
v.  Peters,  91  Me.  31,  34,  39  A  342; 
State  v.  Mullin,  78  Oh.  St.  358,  367, 
85  NE  556,  125  AmSR  701,  18  LRA 
NS  609];  Danciger  v.  American  Ex- 
press Co.,  192  Mo.  A.  172,  173,  179 
SW  797;  Collender  v.  Dinsmore,  55 
N.  T.  200,  206,  14  AmR  224;  Rathbun 
v.  Citizens'  Steamboat  Co.,  1  NYCity 
Ct  107;  Com.  v.  Fleming,  130  Pa.  138, 
141,  18  A  622,  17  AmSR  763,  5  LRA 
470;  Keller  v.  State,  (Tex.  Cr.)  87 
SW  669,  688,  1  LRANS  489  (per  Hen- 
derson, J.);  State  v.  O'Neil,  58  Vt. 
140,  158,  2  A  586,  56  AmR  557.  To 
same  effect  The  Illinois,  12  F.  Cas. 
No.  7,005,  2  Flipp.  383;  Latta  v.  U. 
S.  Express  Co.,  (Iowa)  92  NW  68. 
But  compare  1  American  Merchants' 
Union  Express  Co.  v.  Wolf,  79  111. 
430,  434  (where  the  court  said  that 
the  letters  "C.  O.  D."  on  a  package 
shipped  were  not  of  themselves,  un- 
explained, sufficient  to  show  an 
agreement   by  an   express  company 


to  collect  the  purchase  price,  but 
that  plaintiff's  evidence  that  the 
goods  were  to  be  shipped  to  a  cer- 
tain place,  and  that  a  certain  amount 
was  to  be  collected,  taken  in  con- 
nection with  the  marking  on  the 
package,  ought  to  be  sufficient). 

[a]  "The  direction  embodied  in 
the  letters  C.  O.  D.,  placed  upon  a 
package  committed  to  a  carrier,  is  an 
order  to  the  carrier  to  collect  the 
money  for  the  package  at  the  time 
of  its  delivery.  It  is  a  part  of  the 
undertaking  of  the  carrier  with  the 
consignor,  a  violation  of  which  im- 
poses upon  the  carrier  the  obligation 
to  pay  the  price  of  the  article  de- 
livered, to  the  consignor."  Com.  v. 
Fleming,  130  Pa.  138,  158,  18  A  622, 
17  AmSR  763,  5  LRA  470. 

[b]  The  term  "C.  O.  D.  package" 
is  generally  applied  "to  small  pack- 
ages, and  not  to  large  consignments 
of  goods,  which  are  ordinarily  ship- 
ped under  bills  of  lading."  Keller 
v.  State,  (Tex.  Cr.)  87  SW  669,  688, 
1  LRANS  489  (per  Henderson,  J.). 

48.  American  Merchants'  Union 
Express  Co.  v.  Schier,  55  111.  140, 
148;  American  Express  Co.  v.  Lesem, 
39  111.  312,  313;  Collender  v.  Dins- 
more, 55  N.  Y.  200,  206,  14  AmR  224; 
Rathbun  v.  Citizens'  Steamboat  Co., 
1  NYCityCt  107. 

49.  American  Express  Co.  v.  Le- 
sem, 39  111.  312,  333;  Adams  Express 
Co.  v.  McConnell,  27  Kan.  238,  240; 
State  v.  Intoxicating  Liquors,  73  Me. 
278,  279  [quot  State  v.  Carl,  43  Ark. 
353,  360,  51  AmR  565;  State  v.  Pe- 
ters, 91  Me.  31,  37,  39  A  342;  State 
v.  Mullin,  78  Oh.  St.  358,  368,  85  NE 
556,  125  AmSR  710,  18  LRANS  609]; 
Keller  v.  State,  (Tex.  Cr.)  87  SW 
669,  687,  1  LRANS  489  (per  Hender- 
son, J.);  State  v.  O'Neil,  58  Vt.  140, 
158,  2  A  586,  56  AmR  557.  To  same 
effect  Latta  v.  U.  S.  Exp.  Co.,  (Iowa) 
92  NW  68.  But  compare  American 
Merchants'  Union  Express  Co.  v. 
Schier,  55  111.  140,  148  (where  the 
court  said  that  the  letters'  "C.  O.  D." 
have  nothing  to  do  with  the  trans- 
portation charges  on  a  package  ship- 
ped). 

50.  American  Merchants'  Union 
Express  Co.  v.  Schier,  55  111.  140, 
148;  American  Express  Co.  v.  Lesem, 
39  111.  312,  333;  U.  S.  Express  Co.  v. 
Keefer,  59  Ind.  263,  267;  Collender 
v.  Dinsmore,  55  N.  Y.  200,  206,  14 
AmR  224;  State  v.  O'Neil,  58  Vt.  140, 
158,  2  A  586,  56  AmR  557. 

51.  "There  is  a  marked  diversity 
even  in  the  official  or  semi-official 
use  of  the  term.  Legislatures  here  and 
there  have  given  the  name  'code' 
indifferently  to:  (1)  A  compilation 
of  existing  statutes;  (2)  a  consolida- 
tion of  statute  Jaw  in  a  more  or  less 
systematic  form;  (3)  a  revision  of 
the  whole  law,  written  and  unwritten, 
upon  a  given  subject  and  the  reduc- 
tion of  its  principles  to  a  clear,  com- 
pact and  scientific  enactment."  Hep- 
burn Hist.  Dev.  Code  PI.  7. 

"Some  mean  by  it  (codification) 
the  mere  conversion  of  whole  un- 
written law  of  country  into  written 
law,  in  such  a  way  that  no  secret  or 
inaccessible  principles  of  law  may 
hereafter  exist  and  that  all  persons 
in  the  country  may  have  an  equal 
opportunity  with  judges  and  lawyers 


of  acquainting  themselves  with  the 
state  of  the  law.  ...  In  this 
second  sense  of  the  term,  a  code  Is 
eminently  a  product  of  logical  art. 
The  persons  who  advocate  codifica- 
tion in  the  sense  now  being  con- 
sidered, while  they  agree  with  the 
former  in  the  importance  they  at- 
tach to  certainty  and  publicity  in  the 
law,  yet  differ  from  these  in  attach- 
ing at  least  an  equal  importance  to  the 
claims  of  symmetry,  of  consistency 
of  language,  and  of  perfection  in 
logical  distribution.  They  hold  that 
one  great  purpose  of  a  code  is  to 
shorten  and  simplify  labour.  An- 
other great  purpose  is  to  prevent  liti- 
gation by  removing,  as  far  as  pos- 
sible, all  grounds  for  dispute  about 
the  meaning  of  terms  or  the  import 
of  sentences.  Now,  the  only  means 
to  secure  both  these  objects  at  once 
is  to  rescue  law  from  the  verbiage, 
the  cross-divisions,  and  the  cloudy 
classifications  in  which  the  accidents 
of  ages  (and  those  mostly  very  dark 
ages)  of  forensic  dispute  have 
shrouded  it,  and  to  republish  it  in 
a  form  to  which  the  most  exact  logi- 
cian can  take  no  exception.  Not, 
however,  that  it  is  sought  needlessly 
to  alter  terms,  and  to  reconstruct 
familiar  notions.  On  the  contrary, 
just  as  little  change  would  be  made 
as  was  absolutely  indispensable  for 
the  above  ends,  but  also  just  as 
much.  .  .  .  There  is  a  third  sense  in 
which  the  word  'code'  is  familiarly 
used,  that  of  complete  republication 
of  the  whole  existing  law  of  a  State, 
after  the  fashion  last  described, 
coupled  with,  and  embodying,  all  the 
fresh  legislation  which  seems  called 
for  in  order  to  render  the  code  theo- 
retically adequate  to  what  the  codi- 
fier  takes  to  be  the  legal  wants  of 
the  nation  at  the  time."  Amos 
Science  L.   (3d  ed)   365,  372,  378. 

52.  See  Hepburn  Hist.  Dev.  Code 
PI.  1-6. 

53.  "  From  the  period  of  Custo- 
mary Law  we  come  to  another 
sharply  defined  epoch  in  the  history 
of  jurisprudence.  We  arrive  at  the 
era  of  Codes,  those  ancient  codes  of 
which  the  Twelve  Tables  of  Rome 
were  the  most  famous  specimen.  In 
Greece,  in  Italy,  on  the  Hellenised 
sea-board  of  Western  Asia,  these 
codes  all  made  their  appearance  at 
periods  much  the  same  everywhere, 
not,  I  m^in,  at  periods  identical  in 
point  of  time,  but  similar  in  point  of 
the  relative  progress  of  each  com- 
munity. Everywhere,  in  the  coun- 
tries I  have  named,  laws  engraven 
on  tablets  and  published  to.  the  peo- 
ple take  the  place  of  usages  de- 
posited with  the  recollection  of  a 
privileged  oligarchy.  It  must  not 
for  a  moment  be  supposed  that  the 
refined  considerations  now  urged  in 
favor  of  what  is  called  oodification 
h^d  any  part  or  place  in  the  change 
I  have  described.  The  ancient  codes 
were  doubtless  originally  suggested 
by  the  discovery  and  diffusion  of 
the  art  of  writing.  It  is  true  that 
the  aristocracies  seem  to  have 
abused  their  monopoly  of  legal 
knowledge;  and  at  all  events  their 
exclusive  possession  of  the  law  was 
a  formidable  impediment  to  the  suc- 
cess   of    those    popular  movements 


•By  Charles  Sumner  Lobinoier.  Ph.  D.,  LL.  M.;  Judge  of  the  United  States  Court  for  China;  Professorial  Lect- 
urer in  Law,  University  of  the  Philippines.  Sometime  Judge  of  the  Court  of  First  Instance,  Philippines;  Member 
Nebraska  Supreme  Court  Commission;  Professor  of  Law  in  the  University  of  Nebraska.  Author  of  "The  People's 
Law  (the  Macmillan  Co.  1909),  "Philippine  Practice"  (1907),  "The  Evolution  of  the  Civil  Law"  (1915),  "Ter- 
ritories" [38  Cyc  191],  and  other  articles  in  legal  encyclopedias. 

For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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In  the  United  States  the  term  has  been  variously 
denned  as  a  system  of  law;54  a  systematic  and  com- 
plete body  of  law55  upon  the  subject  to  which  it 
relates;56  a  body  of  law  established  by  the  legisla- 
tive authority  of  the  state,  and  designed  to  regulate 
completely,  so  far  as  a  statute  may,  the  subject  to 
which  it  relates;57  a  general  collection  or  compila- 
tion of  laws  by  public  authority.58  In  a  more  re- 
stricted sense,  the  term  means  a  collection  and  com- 
pilation of  the  general  statutes.59  It  has  been 
stated  that  there  is  quite  a  difference  between  a 
code  of  laws  for  a  state  and  a  compilation  of  its 


statutes,60  the  code  being  broader  in  its  scope  and 
more  comprehensive  in  its  purpose.61  The  word  is 
used  frequently  in  the  United  States  to  signify  a 
concise,  comprehensive,  systematic  re-enactment  of 
the  law,  deduced  from  both  its  principal  sources, 
the  pre-existing  statutes,  and  the  adjudications  of 
courts,  as  distinguished  from  compilations  of  stat- 
ute law  only.62 

[}  2]  B.  Roman  Codes — 1.  The  first  practical 
steps  toward  the  preparation  of  a  code  in  the 
modern  sense  were  made  by  the  Romans.  "Codifi- 
cation," says  an  eminent  writer,63  "began  with  the 


which  began  to  be  universal  in  the 
western  world.  But,  though  demo- 
cratic sentiment  may  have  added  to 
their  popularity,  the  codes  were  cer- 
tainly in  the  main  the  direct  result 
of  the  invention  of  writing.  In- 
scribed tablets  were  seen  to  be  a 
better  depository  of  law,  and  a  better 
security  for  its  accurate  preserva- 
tion, than  the  memory  of  a  number 
of  persons  however  strengthened  by 
habitual  exercise."  Maine  Ancient  L. 
4,  15. 

[a]  Code  of  Hammurabi. — Probably 
the  oldest  "code"  in  this  sense  is 
that  of  Hammurabi,  King  of  Baby- 
lonia, the  origin  of  which  is  ascribed 
to  B.  C.  2250.  A  "stele"  or  tablet 
upon  which  this  code  was  engraved 
was  discovered,  late  in  the  nine- 
teenth century  at  Susa  by  M.  de 
Morgan,  the  Archaeologist.  An  Eng- 
lish translation  6f  the  text  by  Dr. 
H.  Otto  Sommer,  construed  into 
legal  phraseology  by  William  Earl 
Ambrose,  Esq.,  is  reproduced  in  2 
Records  of  the  Past  pt  III  (March, 
1903),  the  editorial  introduction  ^to 
which  declares  (p  67):  "The  code 
is  the  oldest  collection  of  public 
laws  that  has  yet  been  discovered. 
It  is  a  reflection  of  the  social  con- 
ditions in  Babylonia  4,000  years  ago. 
The  jurist  of  to-day  will  recognize  in 
it  most'  of  the  fundamental  prin- 
ciples on  which  our  social  legisla- 
tion is  based." 

[b]  Code  of  Gortyn. — Another  in- 
stance of  such  an  instrument  was 
the  "code  of  Gortyn"  discovered  in 
1884  in  the  island  of  Crete.  It  is 
described  at  length  in  an  article  in 
2  Law  Quarterly  Review  135.  The 
following  provisions  appear  to  be  of 
special  interest:  "16  A  judge,  what- 
ever it  has  been  written  he  should 
judge  according  to  witnesses  or  as 
denied  on  oath,  shall  so  judge  as 
has  been  written,  and  in  respect  of 
other  matters  he  shall  decide  on  oath 
in  reference  to  the  matters  in  con- 
tention. 17  If  (a  man)  die,  owing 
money  or  having  lost  a  suit,  if  those 
to  whomsoever  it  belongs  will  to 
take  over  the  goods,  to  restore  for 
him  the  damages  and  the  money  to 
whomsoever  owed,  they  shall  have 
the  goods." 

[c]  The  so-called  "Manchu  Code" 
(Ta  Ching  Lu  Li)  of  China  is  also 
somewhat  on  this  order.  "This  was 
promulgated  in  the  year  1647  of  the 
western  chronology,  under  the  Em- 
peror Shun  Chih,  the  first  of  the  late 
Manchu  or  Ching  Dynasty.  It  may 
well  be  called  the  'Chinese  Corpus 
Juris,'  for  it  includes  the  original 
text  (Lu)  corresponding  to  the  first 
three  parts  of  Justinian's  Pandects 
and  the  supplemental  laws  (Li)  an- 
swering to  the  Novella?  of  Justinian. 
The  former  (Lu)  were  translated 
into  English  and  published  in  Lon- 
don in  1810  by  Sir  George  Thomas 
Staunton,  an  attache  of  the  first 
British  diplomatic  mission  to  China 
(1793)  .  .  .  Staunton's  work  was 
soon  utilized  by  other  western 
scholars.  A  French  translation  of  it 
by  Felix  Renouard  de  Sainte  Croix 
was  published  in  1812  and  later  a 
Spanish  translation,  probably  from 
the  latter,  was  rendered.  A  copy  of 
this  is  now  in  the  government  law 
library  of  Manila."  "Bibliographical 
Introduction  to  the  Study  of  Chinese 


Law,"  26  Green  Bag  399  (article  by 
Charles  Sumner  Lobingier). 

54.  Johnson  v.  Harrison,  47  Minn. 
575,  578,  50  NW  923   28  AmSR  382. 

[a]  As  designating  local  code. — 
Where  the  action  of  the  trial  court 
in  reading  certain  sections  of  the 
penal  code  to  the  jury  was  assigned 
as  error,  but  the  record  did  not  show 
from  what  penal  code  the  sections 
were  taken,  the  court  on  appeal  said 
that  in  the  absence  of  any  showing 
to  the  contrary  it  must  be  presumed 
that  it  was  the  penal  code  of  that 
state.  Peo.  v.  Mortier,  58  Cal.  262, 
268. 

[b]  "Jurisprudence"  used  synony- 
mously.— The  words  "criminal  code" 
in  the  title  of  an  amendatory  act 
have  been  construed  as  being  synony- 
mous with  "criminal  jurisprudence." 
Peo.  v.  Van  Bever,  248  111.  136,  140, 
93  NE  725. 

[c]  "The  Code  of  Alabama  .  .  . 
includes  a  Political  Code,  a  Civil 
Code,  and  a  Criminal  Code.  .  .  . 
The  Code  .  .  .  proper  is  not  the 
three  printed  volumes  bound  and 
labeled  'Code  of  Alabama.'  The  Code 
proper,  as  adopted  by  the  Legisla- 
ture, is  in  the  manuscript  prepared 
by  the  Code  commissioner,  and  re- 
vised by  the  Code  committee,  and 
adopted  by  the  Legislature.  The  Code 
proper  is  only  a  part  of  the  three 
printed  volumes.  The  other  matter 
is  either  historical,  constitutional,  or 
statutory  matter,  together  with  an- 
notations prepared  by  the  commis- 
sioner, compiled  and  edited  by  the 
Code  commission,  printed,  bound, 
and  distributed,  for  convenience.  The 
reconstruction  acts  are  in  these 
printed  volumes,  and  have  been  in 
every  previous  printed  Code,  since 
they  were  passed  by  Congress.  The 
Declaration  of  Independence  is  in  the 
printed  volumes  called  the  Code,  and 
has  been  in  the  printed  copies  of 
every  previous  Code;  but,  of  course, 
it  is  not  a  part  of  the  Code  proper." 
Anniston  v.  Calhoun  County  Comrs., 
158  Ala.  68,  69,  48  S  605  (holding  that 
the  fact  that  §  120  of  the  act  ap- 
proved Aug.  13,  1907  [Acts  (1907)  p 
487],  known  as  the  Municipal  Code 
Bill,  is  embodied  as  a  section  in  the 
printed  code  of  1907,  imparts  to  it  no 
validity,  it  being  approved  after  the 
act  adopting  the  code,  for  while 
there  was  authority  for  printing  the 
act  in  the  general  code,  dividing  it 
into  sections  and  numbering  them 
numerically  with  matter  constituting 
the  Code  of  Alabama  proper,  it  does 
not  form  a  part  of  the  code  law  of 
the  state  but  is  purely  statutory  law, 
only  compiled  and  arranged  with  the 
code   proper   for  convenience). 

55.  Johnson  v.  Harrison,  47  Minn. 
575,  578,  50  NW  923,  28  AmSR  382; 
Davis-Kaser  Co.  v.  Colonial  Fire 
Underwriters'  Ins.  Co.,  91  Wash.  383, 
386,  157  P  870. 

56.  Davis-Kaser  Co.  v.  Colonial 
Fire  Underwriters'  Ins.  Co.,  91  Wash. 
383,  386,  157  P  870. 

[a]  "The  Code  of  Civil  Procedure 
.  .  .  is  ...  a  name  given  to  a 
large  part  of  the  general  laws  of 
the  state.  The  part  of  the  great 
body  of  our  laws  which  is  to  be 
found  under  that  name  is  not  con- 
fined to  any  particular  subject  or 
subjects,  but  includes  substantive 
law,  criminal  law,  and  legislation, 
that  might  be  properly  classed  under 


any  category  ...  as  well  as  'civil 
procedure.' "  Lewis  v.  Dunne,  134 
Cal.  291,  293,  66  P  478,  86  AmSR  257, 
55  LRA  833. 

[b]  "The  term  'Probate  Code'  may 
and  should  be  construed  as  meaning 
'the  body  or  system  of  law  relating 
to  the  estates  of  deceased  persons 
and  of  persons  under  guardianship.'  " 
Johnson  v.  Harrison,  47  Minn.  675, 
579,  50  NW  923,  28  AmSR  382. 

[c]  As  a  declaration  of  estab- 
lished law.— "When  a  code  is  adopted, 
the  understanding  is  that  such  code 
is  a  declaration  of  established  law, 
rather  than  an  enactment  of  new  and 
different  rules.  This  is  the  idea  of 
a  code,  except  as  to  matters  of  pro- 
cedure and  jurisdiction  which  often 
ignore  the  past,  and  require  affirma- 
tive description."  Bassett  v.  U.  S., 
137  U.  S.  496,  506,  11  SCt  165,  34  L. 
ed.  762. 

[d]  Signification  of  term  "adopt- 
ing a  code." — "Whenever  the  legisla- 
ture .  .  .  employs  such  words  as 
'adopting  a  code,'  no  other  legitimate 
or  reasonable  construction  can  be 
given  the  language  itself  than  an  in- 
tention to  enact  and  make  of  force 
as  a  statute  every  provision  in  the 
entire  work  which  it  has  under  con- 
sideration." Central  of  Georgia  R. 
Co.  v.  State,  104  Ga.  831,  842,  31  SE 
531,  42  LRA  518. 

57.  Bouvier  D.  D.  [quot  Davis- 
Kaser  Co.  v.  Colonial  Fire  Under- 
writers' Ins.  Co.,  91  Wash.  383,  386, 
157  P  870,  holding  that  an  act  creat- 
ing an  insurance  code  covered  the 
entire  subject  of  insurance]. 

58.  Mobile,  etc.,  R.  Co.  v.  Weiner, 
49  Miss.  725,  739. 

59.  Mobile,  etc.,  R.  Co.  v.  Weiner, 
49  Miss.  725,  739  (where  the  court 
said  that  the  term  was  used  in  this 
sense  in  the  act  of  June  9,  1870, 
authorizing  the  compilation  of  a  re- 
vised code,  and  manifestly  the  intent 
was  that  the  body  of  the  statute  law 
on  all  general  subjects  should  be 
embraced  in  the  revision).  .' 

[a]  "The  'Code  of  Tennessee'  is  a 
well-known  volume,  containing  the 
revised  statute  law  of  the  State  up 
to  the  time  of  its  adoption  in  1858. 
There  is  but  one  such  book  extant. 
It  is  made  up  of  parts,  chapters, 
articles,  and  sections,  the  latter  be- 
ing numbered  consecutively  from  1 
to  5604,  and  some  of  them  being 
divided  into  subsections,  likewise  con- 
secutively numbered."  State  v.  Run- 
nels, 92  Tenn.  320,  323,  21  SW  665. 

60.  Central  of  Georgia  R.  Co.  v. 
State,  104  Ga.  831,  841,  31  SE  531,  42 
LRA  518. 

61.  Central  of  Georgia  R  Co.  v. 
State,  104  Ga.  831,  841,  31  SE  531, 
42  LRA  518  (where  the  court  said: 
"Its  general  object  is  to  embody  as 
nearly  as  practicable  all  the  law  of 
a  State,  from  whatever  source  de- 
rived. When  properly  adopted  by  the 
lawmaking  power  of  a  State,  it  has 
the  same  effect  as  one  general  act 
of  the  legislature  containing  all  the 
provisions  embraced  in  the  volume 
that  is  thus  adopted.  It  is  more 
than  evidentiary  of  the  law;  it  is  the 
law  itself"). 

62.  Central  of  Georgia  R.  Co.  v. 
State,  104  Ga.  831,  842,  31  SE  531.  42 
LRA  518. 

63.  Woodrow  Wilson,  The  State, 
§  279. 
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prastor's  edict."  In  the  sense  that  the  edictum 
pcrpetuura  afforded  a  crude  basis  for  the  code 
makers,  this  is  true.  Hadrian's  rescript  (A.  D.  129) 
for  the  consolidation  of  the  edicts  may  therefore  be 
regarded  as  a  step  toward  codilieation,  and  more 
advanced  were  the  rescripts04  of  Gregorian  (A.  D. 
330)  and  Hermogenian  (A.  D.  363).  The  Valen- 
tinian  Law  of  Citations  (A.  D.  426)  was  another 
link  in  the  chain.  But  the  first  practical  effort  at 
real  codification  was  made  under  the  Emperor  Theo- 
dosian.  After  appointment  in  A.  D.  429  of  a  com- 
mission of  nine,  which  proved  abortive,  a  new  com- 
mission of  sixteen  was  appointed.  Both  commis- 
sions were  under  the  presidency  of  Antiochus,  a 
former  consul,  and  the  compilation,  since  known  as 
the  Codex  Theodosianus  or  Theodosian  Code,  was 
published  in  A.  D.  438.  It  consisted  of  sixteen 
books  divided  into  titles,  including  one  book  on 
crimes  and  one  on  religion,  and  was  arranged  on 
the  traditional  plan  of  the  praetor's  edicts.65  A' 
supplement  to  the  Code  (Novellas)  containing  im- 
perial edicts  was  published  later,66  and  numerous 
commentaries  appeared.  Indeed  Theodosian 's  was 
the  only  Roman  code  known  in  the  west  for  cen- 
turies and  when  Alaric,  the  Visigoth,  issued  his 
famous  Breviarium  for  his  Roman  subjects  he  drew 
largely  from  the  former,  four  hundred  of  its  thirty- 
four  hundred  enactments  reappearing  in  the  Bre- 
viary which  also  reproduced  thirty  of  the  hundred 
and  four  known  extracts  from  the  Novellas. 

[}  3]  2.  Corpus  Juris  Civilis — a.  In  General. 
But  the  center  of  imperial  power  had  shifted  to 
the  east  and  less  than  a  century  of  experience  with 
Theodosian 's  work  was  sufficient  to  show  the  need 
of  something  better.  So  on  Febr.  13,  A.  D.  528, 
at  Constantinople,  the  Emperor  Justinian  made  his 
preliminary  announcement67  of  a  far  more  compre- 
hensive scheme  of  codification  than  had  yet  ap- 
peared. But  the  emperor  took  practically  no  part 
in  preparing  the  famous  work  which  bears  his 
name.  That  task  was  accomplished  by  a  commis- 
sion appointed  in  December  A.  D.  530  and  num- 
bering (like  the  second  of  Theodosian 's)  sixteen, 
including  Tribonian,  the  president,  four  law  pro- 
fessors and  eleven  practitioners.  The  scheme68  in- 
eluded  four  distinct  books,  namely:  (1)  Insti- 
tutes,69 (2)  Digest  or  Pandects,69'71  (3)  Codex,69* 
and  (4)  Novels  (Novellas  Constitutiones  ).69% 


[$  4]  b.  Institutes.  This  was  designed  both  as 
an  introduction  to  the  entire  work  and  a-  an  ele- 
mentary text  book  lor  use  in  tin;  Roman  law  pcboolfl 
like  those  of  Constantinople,  Berytus,  and  Rome. 
Hence  it  was  mainly  the  work  of  Theophilue  and 
Dorotheus,  professors  respectively  in  the  two  fn-t 
named  schools.  It  was  based  upon  the  commen- 
taries of  Gaius,  Ulpian,  and  Mareianus,  was  divided 
into  four  books,  treating  respectively  of  persons, 
property,  obligations,  and  actions  and  was  com- 
pleted and  published  Nov.  21  A.  D.,  5.'tt.'!!,v' 

[§  5]  c.  Digest  or  Pandects.  This  was  intended 
to  be  the  most  practical,  as  it  was  the  most  exten- 
sive, portion  of  the  scheme.  It  covered  substan- 
tially the  entire  body  of  Roman  private  law  and 
hence  has  been  called'10 v"   "the  soul  of  the  cor- 


pus, 


its  purpose  being  "to  extract  the  spirit 


of  jurisprudence  from  the  decisions  and  conjectures, 
the  questions  and  disputes  of  the  Roman  civil- 
ians."69''4 In  preparing  it  the  commission  worked 
in  three  sections,  one  engaged  on  subjects  of  ju 
civile,  the  second  on  those  of  jus  gentium,  and  the 
third  on  miscellaneous  branches.  They  collated 
from  thirty-nine  authors  material  comprising  over 
nine  thousand  extracts,69'A  of  which  about  one  third 
were  from  Ulpian.  It  was  arranged,  it  is  said,69"" 
on  the  model  of  the  Twelve  Tables  and  the  edictum 
perpetuum,  and  was  divided  into  fifty  books  and 
subdivided  into  seven  parts.  The  authors  inform 
us69'7"  that  they  "have  not  adopted  this  division  by 
chance  and  without  reason,  but  upon  consideration 
of  the  nature  and  mystery  of  those  numbers,  and 
so  making  an  arrangement  appropriate  to  them." 

[§  6]  d.  Codex.  This  contained  more  public  and 
criminal  law  than  the  Digest  and  its  leading  sources 
were  the  constitutiones  or  documents  issuing  from 
the  emperor,  such  as  edicts,  rescripts,  and  decrees. 
It  was  divided  into  twelve  books  and  published  in 
November,  A.  D.  534.69'/,a 

[5  7]  e.  Novels  (Novellas  Constitutiones).  As 
with  Theodosian 's  code  these  formed  a  supple- 
ment69''13 containing  enactments  after  the  other  parts 
had  been  published  and  as  late  as  A.  D.  565.  They 
relate  mainly  to  public  and  ecclesiastical  affairs  but 
some  deal  with  private  law  and  especially  intestate 
succession.  They  are  written  mostly  in  Greek  alone 
or  with  Latin.69'"*  Such  was  the  work  with  which 
Justinian  crowned  his  own  reign69'7'5  and  the  twelve 


64.  Muirhead  Rom.  L.  §  79;  Hunter 
Rom.  D.  pp  85,  86;  Sohm  Rom  L.  §  21; 
Mackenzie  Rom.  L.  §§  22-23. 

65.  Muirhead  Rom.  L.  §  80; 
Hunter  Rom.  L.  pp.  86,  87. 

66.  Muirhead  Rom.  L.  p.  369;  Sohm 
Rom.  L.  p  125;  Hunter  Rom.  L.  p  87. 

67.  It  is  this  scene  that  Benjamin 
Constant  commemorates  in  his  paint- 
ing-, now  in  the  Metropolitan  Museum 
of  Art,  New  York. 

68.  While  more  commonly  known 
In  the  Anglo-Saxon  world  as  the 
Corpus  Juris  Civilis,  the  work  is 
also  called,  especially  in  continental 
Europe,  the  Pandects,  which  name, 
however,  is  likewise  applied  to  the 
second  of  the  four  books.  On  their 
history  and  general  character  see 
Muirhead  Rom.  L.  pp  376-80  (20 
Encycl.  Brit.  712  et  seq);  Hadley 
Rom.  L.  Lecture  I;  Mackenzie  Rom. 
L.  pt  I  c  II;  4  Gibbon"  Decline  and 
Fall  of  the  Roman  Empire. 

69.  See  infra  §  4. 
69V2.    See  infra  §  5. 
69%.    See  infra  §  6. 
69V4.    See  infra  §  7. 

69%.  See  Muirhead  Rom.  Li.  pp 
380-383;  Sohm  Rom.  L.  (3d  ed)  p  126. 
English  translations  of  the  Insti- 
tutes have  been  made  by  Cooper  and 


Sandars,  the  latter  having  also  been 
edited  by  Hammond  '  and  by  Moyle. 

69%.  Muirhead  Rom.  L.  pp  383- 
585;   Sohm  Rom.   L.  pp  126-128. 

69%.    Hadley  Introd.  Rom.  L. 

69%.  5  Gibbon  Decline  and  Fall 
of  the  Roman  Empire  283  et  seq. 

69%.  Roby  Introd.  Study  Jus- 
tinian's Dig.  (1886)  29. 

69Viq.  Hammond  Introd.  Sandars' 
Justinian  pp  xxii-xxv. 

69Vu.  See  the  preface.  This 
probably  suggested  both  the  arrange- 
ment and  the  name  of  the  famous 
mediaeval  Spanish  code,  "Las  Siete 
Partidas."  which,  like  the  Digest, 
discourses  at  length  in  its  "Septe- 
nario,"  on  the  importance  of  this 
number. 

"The  mystic  meaning  of  the  num- 
ber seven  is  not  of  importance  to  us 
here  and  now;  and  it  may  be  suffi- 
cient to  say  that  the  first  part  in- 
cluded four  books,  and  treated  gen- 
erally of  the  history  of  jurisdiction 
of  tribunals,  of  appearance  therein, 
and  exceptions  or  defenses;  the  sec- 
ond part  was  entitled,  de  judiciis, 
and  concerned  payments,  and  con- 
tained seven  books,  the  third  part, 
de  rebus,  contained  eight  books,  the 
fourth  part  umbilicum  concerned 
hypotheca,   edicta,   rules  as   to  cer- 


tain actions,  and  matters  concern- 
ing marriage  and  tutorship,  and  con- 
tained eight  books;  the  fifth  part 
contained  nine  books,  de  testamentis; 
the  sixth  part  treated  of  various 
matters  of  succession  servitude  in- 
junction, and  also  of  certain  obliga- 
tions, and  included  eight  books, 
while  the  seventh  part,  in  six  books, 
contained  the  subject  of  obligations, 
ex  contractu  and  ex  delicto,  and  treat- 
ed also  of  crimes,  appeals,  and  inter- 
pretation." Howe  Studies  Civ.  L.  17. 

69li2.  Muirhead  Rom.  L.  pp  385, 
386;  Sohm  Rom.  L.  (3d  ed)  128,  129. 

69M3.  The  Novelise  also  find  a 
counterpart  m  the  so-called  "Manchu 
Code"  (Ta  Ching  Lu  Li)  of  China. 

69Vi4.  Muirhead  Rom.  L.  pp  3S6- 
387;  Sohm  Rom.  L.  (3d  ed)  p  129. 

SSHis.  "This  book  we  owe  to  great 
Justinian's  hand 
Framed   by   Tribonian's   toil   of  his 

command. 
As  art's  best  wonders  grace  Alcides' 
shield, 

So  the  best  Jurists'  thoughts  these 
pages  yield: 

Thence  Europe.  Asia,  and  each  Lib- 
yan horde 

Learn  to  obey  the  world's  Imperial 
Lord." 


For  later  cases,  developments  and  changes  »n  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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centuries  of  Roman  legal  evolution.  Its  influence 
has  not  only  furnished  the  model  of  all  subsequent 
codes  but  has  supplied  the  name  and,  let  us  hope, 
the  inspiration  also  for  the  most  comprehensive 
exposition  yet  undertaken  of  the  Anglo-American 
Law. 

[§  8]    C.  Mediaeval  and  Modern  Codes.   In  the 

Middle  Ages  the  canonists  evolved  a  codification  of 
their  system,  on  the  plan  of  the  Justinian  achieve- 
ment, which  received  the  name  of  Corpus  Juris 
Canonici.69'A"  Even  before  this  was  completed  the 
Constitutio  Carolina  Criminalis  of  the  Emperor 
Charles  V  (Carlos  I  of  Spain)  was  finally  adopted. 
It  has  been  declared  "by  far  the  most  important 
statute  of  the  (Holy  Roman  (German))  empire 
.  .  .  the  first  true  code,  in  criminal  law  and  pro- 
cedure, by  which  the  dualism  of  the  native  law  and 
the  foreign  law  was  reconciled"  and  that  "it  dom- 
inated in.  German  law  through  two  centuries. "  ew" 
In  1756  appeared  the  "Codex  Maximillianus  Bavar- 
icus  Civilis"  which  "retained  the  principle  of  the 
subsidiary  force  of  the  Pandect  law"  69W"  but  which 
"was  no  more  than  a  summary  of  the  decisions,  a 
sort  of  table  of  contents,  to  the  Roman  Law  as  then 
practiced. ' '  69y"  About  the  same  time  Frederick  the 
Great  outlined  his  plan  for  codification  and  the 
draft  of  a  Corpus  Juris  Fredricianum  was  prepared 
by  his  high  chancellor,  Von  Cocceji,  in  three  vol- 
umes. It  was  not  until  1794,  however,  that  the  code, 
of  which  this  was  the  basis,  came  into  force.69"'4'' 

The  Napoleonic  codification.  All  these  enter- 
prises paved  the  way  for  the  epochal  codification 
of  French  law  which  was  accomplished  under  the 
guiding  hand  of  Napoleon  during  the  first  decade 
of  the  nineteenth  century.  Here  for  the  first  time 
the  entire  field  of  law  was  covered  by  a  single  group 


of  codes,  each  devoted  to  a  separate  and  distinct 
branch.  The  civil  code,  covering  private  substantive 
law  generally,  was  promulgated  in  1804;  the  code 
of  civil  procedure  in  1806;  the  code  of  commerce 
in  1807;  the  code  of  criminal  procedure  (Instruc- 
tion Criminelle)  in  1808,  and  the  code  penal  in 
1810.  These  not  only  unified  and  reformed  the  law 
of  France  but  initiated  a  movement  for  codification 
which  became  worldwide  and  provided  models  which 
have  been  followed  ever  since.89  */21 

The  Montenegrin  code.  Independent  of  the  move- 
ment inaugurated  by  the  Napoleonic  codification 
was  that  which  produced  the  "General  Code  of 
Property  of  Montenegro."  It  was  framed  by  Pro- 
fessor Bogisic  of  the  University  of  Odessa,  a  Dal- 
matian, and  came  into  force  in  1888.  Owing  to  the 
peculiar  customs  of  the  south  Slavs  with  reference 
to  the  family  law  and  succession,  the  code  covers 
these  subjects  only  in  relation  to  property.  It  does, 
however,  treat  of  persons  in  general  (natural  and 
artificial)  as  well  as  of  obligations.69  1/22  . 

The  new  German  codes.  A  new  impetus  was 
given  to  the  codification  movement  by  the  German 
achievement  in  that  direction  during  the  last  years 
of  the  nineteenth  century.  The  German  Civil  Code 
(Gesetzbuch)  initiated  in  1874,  and  finally  promul- 
gated in  1896,  has  been  pronounced  "the  most  care- 
fully considered  statement  of  a  nation's  law  the 
world  has  ever  seen. ' '  69 1I23  It  was  the  source  of  the 
latest  civil  code  of  Japan,  which  displaced  one 
framed  on  French  models,  and  also  of  the  proposed 
civil  code  for  China. 

CODEFENDANT.70   A  joint  defendant.71 

CODE  PLEADING.72  A  simple  system  of  plead- 
ing, by  alleging  the  facts  without  fictions  or  tech- 
nical forms,  which  was  introduced  in  American 


Translation  of  Greek  epigram  said  to 
have  been  inscribed  in  Amain  copy  of 
Pandects.  As  to  the  legend  (now 
generally  discredited)  of  their  loss 
and  rediscovery  at  Amain  see  Irving 
Introd.  Civ.  L.  pp  78-84. 

69Vi6.  The  foundation  was  pre- 
pared by  a  Bolognese  monk  named 
Gratian  and  was  known  as  the  "De- 
cretum,"  of  which  it  has  been  said: 
"The  Decretum  is  virtually  a  treat- 
ise on  the  Canon  Law  with  its  au- 
thorities included.  The  only  defects 
which  critical  standards  can  allege 
are  due  to  Gratian's  use  of  faulty 
sources  such  as  the  Pseudo-Isidore  or 
Burchard,  instead  of  the  originals. 
The  Decretum  consists  of  three 
parts:  1st,  Sources  of  the  law,  and 
ecclesiastical  persons;  2d,  Ecclesi- 
astical jurisdiction,  procedure,  and 
property;  marriage;  3d,  'De  Consecra- 
tione';  sacrament  and  liturgy."  Bris- 
saud  Hist.  French  Priv.  L.  (1900) 
126-149  (translation  in  1  Continental 
Leg.  Hist.  Series  715,  716). 

69%  7.  1  Continental  Leg.  Hist. 
Series  402,  403. 

69yi8-  Schroder  Lehrbuch  der 
Deutschen  Rechtsgeschichte  (5th  ed 
Leipzig,  1907)   §  83  et  seq. 

SSVig.  1  Continental  Leg.  Hist. 
Series  303. 

S9y20.  "The  Code  is  divided  into 
two  parts,  the  parts  into  titles,  the 
titles  into  paragraphs.  Its  most  im- 
portant parts  are  those  of  private 
law  (part  I,  and  titles  1-6  of  part 
2),  the  law  of  the  Church  (pt.  2,  tit. 
II),  and  criminal  law  (pt.  2,  tit.  20). 
Titles  7-10  of  part  2  treat  of  class 
law;  peasants  (tit.  7),  the  middle 
class  (tit.  8),  nobility  (tit.  9),  and 
civil  servants  (tit.  10).  Under  the 
peasant  class  the  village  communi- 
ties are  treated;  under  the  middle 
class  the  cities  (sees.  86-178),  gilds 
and  trades  (sees.  179-474),  com- 
mercial law  (sees.  475-712,  1250- 
1388,  2452-2464),  the  law  of  the  bills 
of  exchange  (sees.  713-1249).  admi- 
ralty   (sees.    1389-1933,  2359-2451), 


and  insurance  (sees.  1934-2358). 
Part  2,  titles  12-19  contain  provisions 
on  public  and  administrative  law,  in- 
cluding the  regalia  and  the  law  of 
guardianship,  the  conception  of  the 
last  being  wholly  bureaucratic." 
Schroder  Lehrbuch  der  Deutschen 
Rechtsgeschichte  §  83  et  seq. 

69y2i.  The  Code  Napoleon  has 
afforded  the  basis  for  other  civil 
codes  as  follows: 

1804  Belgium 

1808   Louisiana 

"The  articles  of  that  Code  were 
not  taken  from  the  French  Civil 
Code.  Its  compilers  did  not  have 
a  copy  of  the  Code  Napoleon. 
Although  this  Code  was  promul- 
gated in  1804,  no  copy  had  yet 
reached  Louisiana  when  her  old 
Code  was  compiled.  The  com- 
pilers only  had  the  projet  of  the 
Code.  In  1825,  the  compilers  of 
the  Code  of  that  year,  for  the 
first  time,  incorporated  large 
portions  of  the  French  Civil  Law 
relating  to  ground  rent."  New 
Orleans  v.  Camp,  105  La.  288, 
293,  29  S  340. 

1811  Austria 

1825   Hayti 

1838   Holland 

1843   Bolivia 

1852  Peru 

1855  Chili 

1865   Italy" 

1866  see  13  Columbia  L.  Rev. 

215....  Lower  Canada  (Quebec) 
1867  .'.  Portugal 

1868  Uruguay 

1869  Argentina 

1870  Mexico 

1871  Nicaragua 

1877  Guatemala 

1880  Honduras 

1889  see  "A  Spanish  Ob- 
ject Lesson  in  Code 
Making"  16  Yale  L. 

J.  411  [article  by 
Charles  Sumner 
Lobingler]    Spain 

105 


1889  Salvador 

1896  Venezuela 

691/22-  See  "The  Code  of  Property 
of  Montenegro  "  13  L.  Quart.  Rev.  70 
(article  by  H.  A.  D.  Phillips). 

69y23.  Maitland  Pol.  Theories  Mid- 
dle Ages  XVII. 

70.  Codefendant: 

Act  or  declaration  of,  as  evidence  in: 
Civil  action  see  Evidence  [16  Cyc 
979]. 

Criminal  proceedings  see  Criminal 
Law  [12  Cyc  435]. 
Allegation  as  to,   in  indictment  see 

Indictments  and  Informations  [22 

Cyc  358]. 
Death  of,  as  affecting  abatement  or 

revival  of  action   see  Actions  §§ 

269-278. 

Direction  of  verdict  for  or  against, 

in: 

Civil  action  see  Trial  [38  Cyc  1581]. 
Criminal   proceeding   see  Criminal 
Law  [12  Cyc  596]. 
Joinder  of  see  Parties  [30  Cyc  120j. 
Judgment  against,  in  civil  action  see 

Judgments  [23  Cyc  804]. 
New  trial  as  to,  in: 

Civil  action  see  New  Trial  [29  Cyc 
734]. 

Criminal   proceeding  see  Criminal 
Law  [12  Cyc  702]. 
Peremptory  challenge  of  juror  by,  in: 
Civil    action    see    Juries    [24  Cyc 
356]. 

Criminal  proceeding  see  Juries  [24 
Cyc  354,  359]. 
Right  to  permit  plea  of  guiltv  by  see 

Criminal  Law  [12  Cyc  521]. 
Sentence    or.   judgment    against,  in 

Criminal   proceeding  see  Criminal 

Law  [12  Cyc  774]. 
Separate  trial  of  see  Criminal  Law 

[12  Cyc  505]. 
Striking  cause  from  docket  owing  to 

absence  of  see  Trial  [38  Cyc  1295]. 
Verdict  against,  in: 

Civil  action  see  Trial  [38  Cyc  1SS2J. 

Criminal   proceeding  see  Criminal 
Law  [12  Cvc  691]. 

71.  Webster  Int.  D. 

72.  See  also  Pleading  [31  Cyc  1]. 
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ACTIO  PCENALJS,  ETC.— ACT  OF  COD 


ACTIO  PCENALIS  IN  HiEREDEM  NON 
DATUR,  NISI  FORTE  EX  DAMNO  LOCUPLE- 
TIOR  HAERES  FACTUS  SIT.3 

ACTIO  QUiELIBET  IT  SUA  VIA.4 

ACTIVE.  Having  the  power  or  quality  of  act- 
ing; given  to  action;  brisk;  lively.5 

ACTO.  In  Spanish  law,  a  step  in  the  course  of  a 
proceeding,  judicial,  administrative  or  otherwise; 
as  the  entry  of  an  order  or  decision,  the  celebration 
of  a  contract,  etc.8 

ACT  OF  ASSEMBLY.  A  law  made  by  a  legisla- 
tive assembly.7 

ACT  OF  ATTAINDER.8 

right  of  action  dies  with  the  person." 
Broom  Leg.  Max. 

[a]  Applied  in:  Stewart  v.  Balti- 
more, etc.,  R.  Co.,  168  U.  S.  445,  447, 
18  SCt  105,  42  L.  ed.  537  ;  Patek  v. 
American  Smelting,  etc.,  Co.,  154  Fed. 
190,  193,  83  CCA  284,  21  LRANS  273; 
Williams  v.  Camden  Interstate  R.  Co., 
138  Fed.  571,  574  ;  Miller  v.  Nuckolls, 
76  Ark.  485,  486,  89  SW  88,  113  AmSR 
101,  6  AnnCas  513  ;  Fowden  v.  Pacific 
Coast  Steamship  Co.,  149  Cal.  151,  153, 
86  P  178 ;  Moore  v.  Pywell,  29  App. 
(D.  C.)  312,  319;  U.  S.  Electric  Light- 
ing Co.  v.  Sullivan,  22  App.   (D.  C.) 

115,  131  ;  King  v.  Southern  R.  Co.,  126 
Ga.  794,  797,  55  SE  965,  8  LRANS 
544  ;  Schley  v.  Dixon,  24  Ga.  273,  279, 
71  AmD  121  ;  Bishop  v.  Lokane,  6 
Hawaii  556,  557;  Bruns  v.  Welte,  126 
111.  A.  541,  543  ;  Stewart  v.  United  Elec- 
tric Light,  etc.,  Co.,  104  Md.  332,  334, 
65  A  49,  118  AmSR  410,  8  LRANS  384  ; 
Casey  v.  St.  Louis  Transit  Co.,  116  Mo. 
A.  235,  241,  91  SW  419;  Strode  v.  St. 
Louis  Transit  Co.,  (Mo.  A.)  87  SW  976, 
980;  In  re  Gordon,  186  N.  T.  471,  477, 
79  NE  722,  10  LRANS  1089  ;  Wyatt 
v.  Hall's  Portrait  Studio,  71  Misc.  199, 
200,  128  NTS  247  ;  State  v.  McMaster, 
13  N.  D.  58,  67,  99  NW  58  ;  Schell  v. 
Toungstown  Iron  Sheet,  etc.,  Co.,  26 
Oh.  Cir.  Ct.  209,  213  ;  Gallagher's  Est., 
10  Pa.  Dist.  733,  736,  32  PittsbLegJ 
161 ;  Pennington  v.  Gillaspie,  63  W.  Va. 
541,  553,  61  SE  416  ;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  340,  99  NW  909  ; 
Story  v.  Sheard,  [1892]  2  Q.  B.  515, 
517  ;  Finlay  v.  Chirney,  20  Q.  B.  D. 
494,  498  ;  Read  v.  Great  Eastern  R. 
Co.,  L.  R.  3  Q.  B.  555,  558  ;  In  re  Dun- 
can, [1899]  1  Ch.  387,  388  ;  Blyth  v. 
Fladgate,  [1891]  1  Ch.  337,  366; 
Phillips  v.  Homfray,  24  Ch.  D.  439, 
441 ;  Lansdowne  v.  Lansdowne,  1  Madd. 

116,  139,  56  Reprint  44;  Walkerton  v. 
Erdman,  23  Can.  S.  C.  352,  366  ;  Mon- 
aghan  v.  Horn,  7  Can.  S.  C.  409,  441  ; 
Green  v.  British  Columbia  Electric  R. 
Co.,  12  B.  C.  199,  202  ;  McHugh  v. 
Grand  Trunk  R.  Co.,  2  Ont.  L.  600, 
601  ;  Monohan  v.  Oke,  1  Ont.  A.  268, 
271 ;  Udy  v.  Stewart,  10  Ont.  591,  602  ; 
Leslie  v.  Calvin,  9  Ont.  207,  209; 
Davy  v.  Myers,  Taylor  (U.  C.)  89,  111  ; 
Cairns  v.  Ottawa  Water  Comrs.,  25 
U.  C.  C.  P.  551,  557  ;  Cameron  v.  Milloy, 
22  U.  C.  C.  P.  331,  333  ;  Ball  v.  Good- 
man, 10  U.  C.  C.  P.  174,  175  ;  Dupont 
v.  Quebec  Steamship  Co.,  11  Que.  Super. 
188,  193  ;  Carlston  v.  Municipal  Coun- 
cil, 5  Newfoundl.  509.  See  also  Abate- 
ment and  Revival  ante  §  303  et  seq. 

3.  A  maxim  meaning  "A  penal  ac- 
tion is  not  given  against  an  heir,  un- 
less, indeed,  such  heir  is  benefited  by 
the  wrong."    Wharton  L.  Lex. 

4.  A  maxim  meaning  "Every  action 
proceeds  in  its  own  course."  Burrill 
L.  D. 

5.  Webster  New  Int.  D. 
Active  trust  see  Trusts  [39  Cyc  31]. 

[a]  "Active  business,"  as  used  in 
statute  requiring  corporations  engaged 
in  active  business  to  make  annual  re- 
port to  the  secretary  of  state  means 
the  exercise  of  corporate  powers,  the 
doing  of  those  things  which  the  cor- 
poration is  by  its  charter  authorized 
to  do.  Peo.  v.  Rose,  207  111.  352,  357, 
69  NE  762. 

[b]  Active  member  of  the  police 
force  see  Nickerson  v.  Providence 
Police  Assoc.,  26  R.  I.  40,  57  A  1057. 


ACT  OF  BANKRUPTCY.3  An  act  the  commis- 
sion of  which  by  a  debtor  renders  him  liable  to  be 
adjudged  a  bankrupt.1" 

ACT  OF  CONGRESS,  OF  THE  LEGISLATURE, 
or  OF  PARLIAMENT.11  A  term  usually  employed 
as  meaning  a  law  passed  by  either  legislative  body; 
or  as  equivalent  to  statute.1* 

ACT  OF  GOD.13  [$  1]  A.  Definition.  What  is 
meant  precisely  by  the  expression  "act  of  God"  has 
undergone  much  discussion14  and  the  term  has  re- 
ceived a  variety  of  definitions  differing  rather  in 
their  mode  of  expression  than  in  the  substance  of 
their  signification.15 

v.  Smith,  27  F.  Cas.  No.  16,338,  2  Mason 
143. 

[b]  The  words  "Act  of  Parlia- 
ment," in  the  definition  clause  of  the 
Settled  Land  Act  (1882)  §  2  subs  1,  are 
not  confined  to  private  acts  of  Parlia- 
ment, but  include  general  acts,  such  as 
the  Thellusson  Act.  Vine  v.  Raleigh, 
[1896]  1  Ch.  37. 

13.  Cross  references  see  infra 
note  76. 

14.  Kirby  v.  Wylie,  108  Md.  501, 
513,  70  A  213,  129  AmSR  451,  21 
LRANS  129  ;  Cormack  v.  New  York, 
etc.,  R.  Co.,  196  N.  Y.  442,  447,  90  NE 
56,  24  LRANS  1209,  17  AnnCas  949  ; 
Michaels  v.  New  York  . Cent.  R.  Co.,  30 
N.  Y.  564,  570,  86  AmD  415;  Gordon  v. 
Little,  8  Serg.  &  R.  (Pa.)  533,  552,  11 
AmD  632  ;  Ewart  v.  Street,  18  S.  C.  D. 
157,  161,  23  AmD  131  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  655. 

[a]  "The  earliest  use  of  the  term 
act  of  God,  that  we  can  find  in  our  law 
books  is  by  Sir  Edward  Coke,  1  Coke 
93b,  97b,  76  Reprint  206,  in  1581,  in 
Shelly"s  Case,  speaking  of  the  death  of 
a  man,  and  he  seems  to  have  been  fond 
of  it,  for  he  uses  it  often  afterwards  ; 
Blumfield's  Case,  5  Coke  86b,  87a,  77 
Reprint  185  ;  Laughter's  Case,  5  Coke 
21b,  22a,  77  Reprint  82  ;  1  Inst.  206a, 
also  meaning  death,  and  Keighley's 
Case,  10  Coke  139a,  139b,  77  Reprint 
1136,  23  ERC  811,  where  it  is  ap- 
plied to  a  sudden  tempest  break- 
ing down  sea-walls,  and  refers  to 
the  statute  where  the  term  is  in- 
evitable dangers  or  necessity,  without 
any  fault  of  him  who  is  bound  to  re- 
pair. Moreover,  Coke  used  the  phrase, 
the  act  of  God  excuses,  as  equiv- 
alent to  impotentia  excusat  legem,  and 
also  as  equivalent  to  an  accident 
which  is  'so  inevitable  that,  by  no 
providence  or  industry  of  him  who  is 
bound,  it  can  be  prevented,'  or,  as  in 
Shelley's  Case,  supra,  'which  no  in- 
dustry could  avoid  nor  policy  prevent.' 
Again,  he  uses  the  phrase  in  1601,  as 
applicable  to  a  sudden  storm  :  Bird  v. 
Astcock,  2  Bulst.  280,  80  Reprint  1122; 
Le  Case  de  Gravesend-Barge,  1  Rolle 
79,  81  Reprint  341  ;  and  certainly  that 
is  one  of  the  many  kinds  of  inevitable 
accidents  that  may  be  so  described. 
The  phrase  act  of  God,  is  used  by  other 
judges  in  1629,  Williams  v.  Hide,  Palm. 
548,  81  Reprint  1214  ;  Williams  V. 
Lloyd,  W.  Jones  179,  82  Reprint  95,  as 
applicable  to  the  death  of  a  horse,  in 
deciding  that  the  death  of  a  borrowed 
horse  excuses  the  return  of  him  ;  and 
again,  in  1718,  it  means  a  tempest; 
Amies  v.  Stevens,  Str.  128,  93  Reprint 
428.  It  is  used  also  by  the  judges  in 
Coggs  v.  Bernard,  2  Ld.  Raym.  909,  92 
Reprint  107,  5  ERC  247,  in  1704  ;  but 
they  do  not  define  their  meaning  in 
using  it,  and  the  case  did  not  require 
it,  and  they  give  no  indication  that 
they  attached  to  it  any  other  than  what 
had  been  its  usual  meaning."  Lourie, 
C.  J.,  in  Hays  v.  Kennedy,  41  Pa.  378, 
380,  80  AmD  627. 

15.  Kirby  v.  Wylie,  108  Md.  501, 
513,  70  A  213,  129  AmSR  451,  21 
LRANS  129  ;  New  Brunswick  Steam- 
boat, etc.,  Transp.  Co.  v.  Tiers,  24  N. 
J.  L.  697,  714,  64  AmD  394  (per  Haines. 
J.)  ;  Cormack  v.  New  York,  etc.,  R. 
Co.,  196  N.  Y.  442,  447,  90  NE  56,  24 
LRANS  1209,  17  AnnCas  949  ;  Kuhnis 


[c]  Active  service. —  (1)  Militia 
ordered  into  active  service  for  military 
instruction  in  camp  are  not  in  active 
service  within  the  meaning  of  a  statute 
providing  that  commissioned  officers 
shall  be  entitled  to  certain  pay  when 
employed  in  active  service.  Bryant  v. 
Brown,  98  Ky.  211,  32  SW  741,  17  KyL 
801.  (2)  In  State  v.  Peake,  22  N.  D. 
457,  466,  135  NW  197,  40  LRANS  354, 
the  court  said  :  "That  the  terms  'actual 
service'  and  'active  service,'  as  used  in 
the  Constitution  and  Military  Code, 
mean  service  in  time  of  war  or  public 
danger,  etc.,  is  clear." 

[d]  Active  vigilance  is  a  relative 
term,  and  what  it  is  depends  upon  the 
facts  appearing  in  each  case.  •  Active 
diligence  does  not  require  the  com- 
mencement of  an  action  to  obtain  pos- 
session of  property  which  the  executor 
claims  belongs  to  the  estate,  although, 
at  the  same  time,  he  does  not  know 
how  he  can  prove  that  the  property 
does  belong  to  it,  and  he  is  also  advised 
by  his  counsel,  in  good  faith,  that  he 
cannot  make  such  proof  and  he  really 
believes  it.  O'Connor  v.  Gifford,  117 
N.  Y.  275,  22  NE  1036. 

[e]  "Actively  employed"  not  equiv- 
alent to  "actually  employed."— U.  S. 
v.  Hoyt,  158  Fed.  162,  167. 

6.  Escriche  Diccionario. 

7.  Bouvier  L.  D.  [quot  Peo.  v. 
Tiphaine,  13  HowPr  (N.  Y.)  74,  77, 
3  Park.  Cr.  241].  See  Act  ante  p  912; 
Statutes  [36  Cyc  952,  963,  1196]. 

8.  See  Bill  of  Attainder  [5  Cyc 
706]. 

9.  See  Bankruptcy  [5  Cyc  238,  241, 
242]. 

10.  Wharton  L.  Lex.  See  also  In 
re  Glazier,  195  Fed.  1020,  1021  ;  In  re 
Kassel,  195  Fed.  492,  115  CCA  402  ; 
Colston  v.  Austin  Run  Min.  Co.,  194 
Fed.  929,  935,  114  CCA  565;  In  re 
Donnelly,  193  Fed.  755,  761  ;  In  re  R. 
L.  Radke  Co.,  193  Fed.  735,  738  ;  In  re 
Putman,  193  Fed.  464,  473  ;  In  re  Amer- 
ican Guarantee,  etc.,  Co.,  192  Fed.  405, 
406  ;  In  re  Crafts-Riordon  Shoe  Co., 
185  Fed.  931,  933  ;  In  re  Federal  Lum- 
ber Co.,  185  Fed.  926,  929;  In  re  Bos- 
ton, etc.,  Min.  Co.,  181  Fed.  422  ;  United- 
Surety  Co.  v.  Iowa  Mfg.  Co.,  179  Fed. 
55,  58,  102  CCA  623  ;  Exploration  Mer- 
cantile Co.  v.  Pacific  Hardware,  etc., 
Co.,  177  Fed.  825,  840,  101  CCA  39  ; 
In  re  Windt,  177  Fed.  584,  586  ;  In  re 
Perlhefter,  177  Fed.  299,  303  ;  In  re 
Smith,  176  Fed.  426,  434  ;  In  re  Hudson 
River  Electric  Power  Co.,  173  Fed.  934, 
940;  In  re  Edward  Ellsworth  Co.,  173 
Fed.  699,  700 ;  In  re  Southern  Steel 
Co.,  169  Fed.  702,  705;  In  re  Larkin, 
168  Fed.  100,  101  ;  In  re  Golden  Malt 
Crearn  Co.,  164  Fed.  326,  328,  90  CCA 
258  ;  In  re  Pickens  Mfg.  Co.,  158  Fed. 
894,  895  ;  Roberts  Cotton  Oil  Co.  v. 
Morse,  97  Ark.  513,  520,  135  SW  334; 
Rogers  v.  Abbot,  206  Mass.  270,  92 
NE  472,  138  AmSR  394  ;  Harkins  v. 
Murphy,  51  Tex.  Civ.  A.  568,  112  SW 
136. 

11.  See  Act  ante  p  912;  Statutes  [36 
Cyc  592,  963,  1196]. 

12.  Abbott  L.  D. 

[a]    Act  and  statute  synonymous. 

— Where  a  count  in  an  indictment  con- 
cluded "contrary  to  the  true  intent  and 
meaning  of  the  act  of  the  congress," 
it  was  held  that  the  words  "act  of  the 
congress"  are  as  strong  and  unequivo- 
cal as  "statute  of  the  congress."    U.  S. 
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ACT  OF  GOD 


[1  C.  J.]  1173 


In  a  popular  sense  every  occurrence  is  mediately 
or  immediately  an  act  of  God.16 

As  a  legal  term  the  expression  bears  a  much  more 
restricted  meaning,17  and  is  hot  susceptible  of  accu- 
rate and  comprehensive  definition;18  nor  is  a  precise 
definition  required  in  the  administration  of  justice.19 

According  to  Lord  Mansfield,  by  "act  of  God"  is 
meant  a  natural  -necessity,  which  could  not  have 
been  occasioned  by  the  intervention  of  man,  but 
proceeds  from  physical  causes  alone,  such  as  violence 
of  the  winds  or  seas,  lightning,  or  other  natural 
accident.20 

The  phrase  has  been  otherwise  defined  as  an  event 
which  could  not  happen  by  the  intervention  of  man, 
such  as  a  death,  storm,  earthquake,  extraordinary 


flood,  etc.;21  such  inevitable  accident  as  cannot  be 
prevented  by  human  care,  skill,  or  foresight,  but 
results  from'  natural  causes,  such  as  lightning  and 
tempest,  floods,  inundation,  etc.;22  any  accident  pro- 
duced by  physical  causes  which  are  irresistible,  such 
as  lightning,  storms,  perils  of  the  sea,  earthquakes, 
inundations,  sudden  death,  or  illness;23  an  act  of 
nature  which  implies  entire  exclusion  of  all  human 
agency;24  an  irresistible  disaster  which  results  from 
natural  causes  and  is  in  no  sense  attributable  to 
human  agency;25  something  superhuman  or  some- 
thing in  opposition  to  the  act  of  man;26  an  accidental 
or  providential  event,  which  human  foresight  could 
not  foresee  or  guard  against;27  a  natural  cause,  the 
effect  of  which  cannot  be  prevented  by  the  exercise 


v.  Lewis  River  Boom,  etc.,  Co.,  51 
Wash.  196,  199,  98  P  655. 

16.  Tompkins  v.  The  Dutchess  of 
Ulster,  24  F.  Cas.  No.  14,087a  ;  Doster 
v.  Brown,  25  Ga.  24,  26,  71  AmD  153  ; 
Kirby  v.  "Wylie,  108  Md.  501,  513,  70  A 
213,  129  AmSR  451,  21  LRANS  129  ; 
Merritt  v.  Earle,  29  N.  T.  115,  116,  86 
AmD  292 ;  Niblo  v.  Bensse,  44  Barb. 
(N.  Y.)  54,  62;  Reaves  v.  Waterman, 
29  S.  C.  L.  197,  207,  42  AmD  364  ;  Gor- 
don v.  Buchanan,  5  Yerg.  (Tenn.)  71, 
82  ;  Forward  v.  Pittard,  1  T.  R.  27, 
31,  99  Reprint  953,  1  ERC  216.  Lord 
Mansfield  says,  in  Forward  v.  Pittard, 
1  T.  R.  27,  33  [quot  Niblo  v.  Binsse,  44 
Barb.  (N.  Y. )  54,  62],  "Every  thing  is 
the  act  of  God  that  happens  by  His 
permission  ;  every  thing,  by  His  knowl- 
edge." In  Nugent  v.  Smith,  1  C.  P.  D. 
423,  435,  1  ERC  218,  the  court  said : 
"The  rain  which  fertilises  the  earth 
and  the  wind  which  enables  the  ship 
to  navigate  the  ocean  are  as  much 
within  the  term  'act  of  God'  as  the  rain- 
fall which  causes  a  river  to  burst  its 
banks  and  carry  destruction  over  a 
whole  district,  or  the  cyclone  that  drives 
a  ship  against  a  rock  or  sends  it  to  the 
bottom.  Yet  the  carrier  who  by  the 
rule  is  entitled  to  protection  in  the 
latter  case,  would  clearly  not  be  able 
to  claim  it  in  case  of  damage  occurring 
in  the  former." 

17.  Ewart  v.  Street,  18  S.  C.  L.  157, 
23  AmD  131. 

[a]  In  a  broad  and  comprehensive 
sense,  "the  expression  .  .  .  in- 
cludes many  acts  which  the  law  does 
not  recognize  as  sufficient  to  exempt 
from  responsibility.  To  the  Christian 
mind  many  events  and  occurrences  may 
be  ascribed,  either  mediately  or  im- 
mediately, to  an  act  of  God,  which  the 
law  would  not  regard  as  such."  Kirby 
v.  Wylie,  108  Md.  501,  512,  70  A  213, 
129  AmSR  451,  21  LRANS  129. 

18.  Fergusson  v.  Brent,  12  Md.  9, 
31,  71  AmD  582  [quot  Kirby  v.  Wylie, 
108  Md.  501,  513,  70  A  213,  129  AmSR 
451,  21  LRANS  129]  ;  Ewart  v.  Street, 
18  S.  C.  L.  157,  23  AmD  131. 

19.  Ewart  v.  Street,  18  S.  C.  L.  157, 
23  AmD  131. 

In  Olsen  v.  Meyer,  46  Nebr.  240,  243, 
64  NW  954,  it  was  said :  "According 
to  the  modern  understanding  of  the 
law,  we  are  not  required  to  seek  for 
a  precise  definition  of  the  term  'act  of 
God,'  but  rather  to  ascertain  the  kind 
or  character  of  events  which  are  within 
the  contemplation  of  the  parties,  or 
which  may  be  reasonably  anticipated 
to  occur." 

20.  Trent,  etc.,  Nav.  Co.  v.  Wood, 
4  Dougl.  287,  290,  26  ECL  479,  99  Re- 
print 884  ;  Forward  v.  Pittard,  1  T.  R. 
27,  28,  99  Reprint  953,  1  ERC  216. 

[a]  This  definition  has  been  held 
to  he  as  accurate  and  specific  as  per- 
haps any  that  could  be  given.  Kirby 
v.  Wylie,  108  Md.  501.  513,  70  A  213, 
129  AmSR  451,  21  LRANS  129.  And 
has  been  adopted  in  numerous  de- 
cisions. Clay  County  v.  Simonsen,  1 
Dak.  403,  433,  46  SW  592;  Klair  v. 
Philadelphia,  etc.,  R.  Co.,  25  Del.  274, 
302,  78  A  1085  ;  Kirby  v.  Wylie,  108 
Md.  501,  513,  70  A  213,  129  AmSR  451, 
21  LRANS  129  ;  New  Brunswick  Steam- 
boat, etc.,  Transp.  Co.  v.  Tiers,  24  N.  J. 


L.  697,  700,  64  AmD  394  ;  Cormack  v. 
New  York,  etc.,  R.  Co.,  196  N.  Y.  442, 
447,  90  NE  56,  24  LRANS  1209,  17 
AnnCas  949  ;  Merritt  v.  Earle,  29  N.  Y. 
115,  116,  86  AmD  292;  Niblo  v.  Binsse, 
44  Barb.  (N.  Y.)  54,  62;  McKinley  v. 
Jutte,  230  Pa.  122,  125,  79  A  244, 
AnnCasl912A  452  and  note;  Hays  v. 
Kennedy,  41  Pa.  378,  380,  80  AmD  627  ; 
Reaves  v.  Waterman,  29  S.  C.  L.  197, 
206,-  42  AmD  364  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  655.  See  also  2  Greenleaf 
Ev.  (14th  ed)  §  209  [cit  Kirby  v.  Wylie, 
108  Md-.  501,  513,  70  A  213,  129  AmSR 
457,  21  LRANS  129  and  note]. 

21.  The  St.  Georg,  95  Fed.  172,  177  ; 
Indiana,  etc.,  R.  Co.  v.  Hawkins,  81 
111.  A.  570,  571  [cit  1  Rapalje  &  L.  L. 
D.  18]  ;  New  Brunswick  Steamboat, 
etc.,  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697,  714,  64  AmD  394  ;  Merritt  v.  Earle, 

29  N.  Y.  115,  116,  86  AmD  292;  Red- 
path  v.  Vaughan,  52  Barb.  (N.  Y.)  489, 
499  ;  Niblo  v.  Binsse,  44  Barb.  (N.  Y.) 
54,  62  ;  McArthur  v.  Sears,  '21  Wend. 
(N.  Y.)  190,  197;  Ewart  v.  Street,  18 
S.  C.  L.  157,  162,  23  AmD  131  ;  McGraw 
v.  Baltimore,  etc.,  Co.,  18  W.  Va.  361, 
364,  41  AmR  696. 

[a]  "In  legal  acceptation,  the  act 
of  God  is  such  an  act  as  could  not 
happen  by  the  intervention  of  man. 
Every  other  kind  of  impossibility,  the 
law  requires  of  every  man  ...  to 
provide  against  in  his  contract"  or  to 
perform  his  contract  or  work  notwith- 
standing the  casualty.  Niblo  v.  Binsse, 
44  Barb.  (N.  Y.)  54,  62  [quot  Kuhnis 
v.  Lewis  River  Boom,  etc.,  Co.,  51 
Wash.  196,  199,  98  P  655]. 

22.  Klair  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274,  302,  78  A  1085  ;  Car- 
penter v.  Baltimore,  etc.,  R.  Co.,  22 
Del.  15,  18,  64  A  252;  Friend  v.  Woods, 
6  Graft.  (47  Va.)  189,  195,  52  AmD  119. 

[a]  Substantially  the  same  defini- 
tion is  given  in  :  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  477  ; 
Southern  Pac.  Co.  v.  Schoer,  114  Fed. 
466,  472,  52  CCA  268,  57  LRA  707; 
The  Carlotta,  5  F.  Cas.  No.  2,413,  9 
Ben.  1,  7 ;  Reed  v.  Philadelphia,  etc., 
R.  Co.,  8  Del.  176,  207;  Wald  v. 
Pittsburg,  etc.,  R.  Co.,  162  111.  545, 
551,  44  NE  888,  53  AmSR  332,  35 
LRA  356  ;  Indiana,  etc.,  R.  Co.  v. 
Hawkins,  81  111.  A.  570,  571  ;  South- 
ern R.  Co.  v.  Smith,  125  Ky.  656, 
663,  102  SW  232,  31  KvL  243  ;  Libby  v. 
Maine  Cent.  R.  Co.,  85  Me.  34,  26  A 
943,  20  LRA  812  ;  Colt  v.  McMechen, 
6  Johns.  (N.  Y.)  160,  166,  5  AmD  200; 
Briggs  v.  Durham  Tract.  Co.,  147  N. 
C.  389,  61  SE  373  ;  Dixon  v.  Breon,  22 
Pa.  Super.  340,  346  ;  Gulf,  etc.,  R.  Co. 
v.  Boyce,  39  Tex.  Civ.  A.  195,  200,  87 
SW  395  ;  Kuhnis  v.  Lewis  River  Boom, 
etc.,  Co.,  51  Wash.  196,  200,  98  P  655; 
Bullock  v.  White  Star  Steamship  Co., 

30  Wash.  448,  455,  70  P  1106. 

[b]  "It  is  a  compendious  phrase 
intended  to  include  such  accidents  as 
death,  tempest,  and  the  like,  which, 
though  referable  to  natural  causes,  are 
beyond  the  control  and  calculation  of 
the  parties."  Boswell  v.  Sutherland, 
8  Ont.  A.  233,  236. 

23.  Per  Nisbet,  J.,  in  Fish  v.  Chap- 
man, 2  Ga.  349,  357,  46  AmD  393. 

[a]    Similar  definitions  see  Gleeson 
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v.  "Virginia  Midland  R.  Co.,  140  U.  S. 
435,  439,  11  SCtv  859,  35  L.  ed.  458; 
Walpole  v.  Bridges,  5  Blackf.  (Ind.) 
222,  223  ;  McArthur  v.  Sears,  21  Wend. 
(N.  Y.)  190,  197;  Gordon  v.  Little,  8 
Serg.  &  R.  (Pa.)  533,  553,  11  AmD 
632  ;  Reaves  v.  Waterman,  29  S.  C.  L. 
197,  206,  42  AmD  364  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  655. 

24.  U.  S.  v.  Kansas  City  Southern 
R.  Co.,  189  Fed.  471,  477;  Kuhnis  v. 
Lewis  River  Boom,  etc.,  Co.,  51  Wash. 
196,  199,  98  P  655. 

[a]  "It  excludes  all  circumstances 
produced  by  human  agency,  so  that  if 
divers  causes  concur  in  the  loss,  the  act 
of  God  being  one,  but  not  the  proximate 
cause,  it  does  not  discharge  the  carrier." 
Fergusson  v.  Brent,  12  Md.  9,  31.  71 
AmD  582  [quot  Kirby  v.  Wylie,  108 
Md.  501,  513,  70  A  213,  129  AmSR  451, 
21  LRANS  129]. 

[  b  ]  Similar  definitions. —  ( 1 )  Causes 
in  which  no  man  has  any  agencv  what- 
ever." The  Majestic,  166  U.  S.  375,  386, 
17  SCt  597,  41  L.  ed.  1039  [quot  U.  S. 
v.  Kansas  City  Southern  R.  Co.,  189 
Fed.  471,  476].  (2)  "A  disaster  with 
which  the  agency  of  man  has  nothing 
to  do."  New  Brunswick  Steamboat, 
etc.,  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697,  714,  64  AmD  894  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  655.  (3)  "Natural  accidents, 
and  not  accidents  arising  from  the 
negligence  of  man — something  in  op- 
position to  the  act  of  man."  Polack 
v.  Pioche,  35  Cal.  416,  423,  95  AmD 
115  ;  McHenry  v.  Philadelphia,  etc.,  R. 
Co.,  4  Del.  448,  449  ;  Central  Line  of 
Boats  v.  Lowe,  50  Ga.  509,  511 ;  Brous- 
seau  v.  The  Hudson,  11  La.  Ann.  427, 
428  ;  Plaisted  v.  Boston,  etc.,  Steam 
Nav.  Co.,  27  Me.  132,  135,  46  AmD  587  ; 
Merritt  v.  Earle,  29  N.  Y.  115,  116,  86 
AmD  292 ;  Niblo  v.  Binsse,  44  Barb. 
(N.  Y.)  54,  64;  McArthur  v.  Sears,  21 
Wend.  (N.  Y.)  190,  197;  Havs  v. 
Kennedy,  41  Pa.  378,  380,  80  AmD'  627  ; 
Hart  v.  Allen,  2  Watts  (Pa.)  114,  115; 
Reaves  v.  Waterman,  29  S.  C.  L.  197, 
206,  42  AmD  364  ;  Ewart  v.  Street,  18 
S.  C.  L.  157,  162,  23  AmD  131  ;  Cheval- 
lier  v.  Straham,  2  Tex.  115,  124,  47 
AmD  639  ;  Klauber  v.  American  Ex- 
press Co.,  21  Wis.  21,  24,  91  AmD  452. 

(4)  "Something  which  operates  with- 
out any  aid  or  interference  from  man." 
Mynard  v.  Syracuse,  etc.,  R.  Co.,  71 
N.  Y.  180,  187,  27  AmR  28  ;  Merritt  v. 
Earle,  29  N.  Y.  115,  116,  86  AmD  292. 

(5)  "Such  an  act  as  could  not  happen 
by  the  intervention  of  man."  Niblo  v. 
Binsse,  44  Barb.  (N.  Y.)  54,  62. 

25.  Coggs  v.  Bernard,  1  Smith  Lead. 
Cas.  (9th  ed)  354,  450  [quot  McKinley 
v.  Jutte,  230  Pa.  122,  125,  79  A  244, 
AnnCasl912A  452  and  note]. 

26.  Hale  v.  New  Jersey  Steam  Nav. 
Co.,  15  Conn.  539,  544,  39  AmD  398  ; 
Chicago,  etc.,  R.  Co.  v.  Sawyer,  69  111. 
285,  289,  18  AmR  613;  Kirby  v.  Wvlie, 
108  Md.  501,  513,  70  A  213,  129  AmSR 
451,  21  LRANS  129  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  655. 

27.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859,  35 
L.  ed.  458  ;  Tompkins  v.  The  Dutchess 
of  Ulster,  24  F.  Cas.  No.  14,087a;  Smith 
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of  prudence,  diligence,  and  care,  and  the  use  of 
those  appliances  which  the  situation  of  the  party 
renders  it  reasonable  that  he  should  employ;2"  some- 
thing overwhelming  and  not  merely  an  incidental 
circumstance;29  that  which  is  occasioned  exclusively 
by  the  violence  of  nature  ;30  any  inevitable  accident,31 
which  cannot  be  prevented  by  human  care,  skill,  or 
foresight.32 

The  most  comprehensive  definition  of  the  term  is 
any  accident,  due  directly  and  exclusively  to  natural 

v.  Western  R.  Co.,  91  Ala.  455,  456,  8 
S  754,  24  AmSR  929,  11  LRA  619; 
Ryan  v.  Rogers,  96  Cal.  349,  353,  31  P 
244  ;  Fish  v.  Chapman,  2  Ga.  349,  356, 
46  AmD  393  -,  Michaels  v.  New  York 
Cent.  R.  Co.,  30  N.  Y.  564,  571,  86  AmD 
415  ;  Read  v.  Spaulding,  18  N.  Y.  Super. 
395,  396  ;  Colt  v.  McMechen,  6  Johns. 
(N.  Y.)  160,  166,  5  AmD  200;  Hart  v. 
Allen,  2  Watts  (Pa.)  114,  115;  Ewart 
v.  Street,  18  S.  C.  L.  157,  162,  23  AmD 
131 ;  Sanders  v.  Coleman,  97  Va.  690, 
694,  34  SE  621,  47  LRA  581;  Kuhnis 
v.  Lewis  River  Boom,  etc.,  Co.,  51 
Wash.  196,  200,  98  P  655;  Bullock  v. 
White  Star  Steamship  Co.,  30  Wash. 
448,  455,  70  P  1106  ;  Klauber  v.  Amer- 
ican Express  Co.,  21  Wis.  21,  24,  91 
AmD  452. 

28.  Fay  v.  Pacific  Impr.  Co.,  93  Cal. 
253,  261,  26  P  1099,  28  P  943,  27  AmSR 
198,  16  LRA  188.  In  Willson  v.  Boise 
City,  20  Ida.  133,  139,  117  P  115,  36 
LRANS  1158,  the  court  said :  "The 
decisive  question,  however,  arises  in 
this  case  as  to  what  constitutes  vis 
major  or  the  act  of  God  within  the 
meaning  of  the  law  of  negligence. 
Black,  in  his  Law  Dictionary,  defines 
it  thus  :  Any  misadventure  or  casualty 
is  said  to  be  caused  by  the  "act  of 
God"  when  it  happens  by  the  direct, 
immediate,  and  exclusive  operation  of 
the  forces  of  nature,  uncontrolled  or 
uninfluenced  by  the  power  of  man  and 
without  human  intervention,  and  is  of 
such  a  character  that  it  could  not  have 
been  prevented'  or  escaped  from  by  any 
amount  of  foresight  or  prudence,  or 
by  any  reasonable  degree  of  care  or 
diligence,  or_  by  the  aid  of  any  ap- 
pliances which  the  situation  of  the 
party  might  reasonably  require  him  to 
use.'  " 

[a]  Similar  definitions. — (1)  "An 

act  .  .  .  such  as  reasonable  pru- 
dence and  foresight  could  not  have 
guarded  against."  Bullock  v.  White 
Star  Steamship  Co.,  30  Wash.  448,  455, 
70  P  1106  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]. 
(2)  "A  cause  which  no  human  pru- 
dence or  power  could  prevent  or  avert." 
See  Smith  v.  Western  R.  Co.,  91  Ala. 
455,  456,  8  S  754,  24  AmSR  929,  11  LRA 
619  (holding  that  while  it  is  true  that 
no  human  agent  can  prevent  or  stay  an 
act  of  God,  the  act  itself  being  that  of 
omnipotence,  it  is  frequently  the  case 
that  the  result  or  natural  consequence 
of  an  act  of  God  by  the  exercise  of 
reasonable  foresight  and  prudence  may 
be  foreseen  and  guarded  against.  Where 
this  can  be  done  by  the  exercise  of 
reasonable  diligence  and  prudence,  a 
failure  to  do  so  would  be  negligence, 
and  subject  the  party  upon  whom  this 
duty  devolves  to  danger,  although  the 
original  cause  was  an  act  of  God.  The 
sudden  and  unprecedented  overflow  of 
a  river  is  such  an  act  of  God  as  would 
relieve  a  railroad  company  from  lia- 
bility and  danger  to  freight  caused 
thereby,  if  after  knowledge  of  the 
danger  the  company  did  not  unneces- 
sarily expose  it,  but  made  all  effort  to 
save  it). 

[b]  The  foundation  of  the  rule 

that  the  act  of  God  excuses  the  failure 
to  discharge  a  duty  is  the  maxim,  "Lex 
neminem  cogit  ad  impossibilia."  If, 
by  the  use  of  reasonable  care,  prudence, 
and  diligence  under  the  circumstances 
of  a  particular  case,  it  is  possible  to 
discharge  the  duty,  then  those  cir- 
cumstances do  not  constitute  a  valid 
excuse  for  a  failure  to  perform  it. 
Nothing  less  than  such  a  fortuitous 
gathering  of  circumstances  preventing 


causes  without  human  intervention,  which  by  no 
amount  of  foresight,  pains,  or  care,  reasonably  to 
have  been  expected,  could  have  been  prevented:" 

[§  2J  B.  Human  Agency  Excluded.  The  princi- 
ple embodied  in  all  of  the  definitions  is  that  the  act 
must  be  one  occasioned  exclusively  by  the  violence 
of  nature  and  all  human  agency  is  to  be  excluded 
from  creating  or  entering  into  the  cause  of  the 
mischief.34  When  the  effect,  the  cause  of  which  is 
to  be  considered,  is  found  to  be  in  part  the  result 

Fergusson  v.  Brent,  12  Md.  9,  31,  71 
AmD  582  ;  Wolf  v.  American  Express 
Co.,  43  Mo.  421,  425,  97  AmD  406; 
Davis  v.  Wabash,  etc.,  R.  Co.,  13  Mo.  A. 
449,  457  ;  Amend  v.  Lincoln,  etc.,  K. 
Co.,  91  Nebr.  1,  4,  135  NW  235  [quot 
Cyc]  ;  New  Brunswick  Steamboat,  etc., 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697, 
700,  64  AmD  394  ;  Mershon  v.  Hoben- 
sack,  22  N.  J.  L.  372,  381  ;  Michaels  v. 
New  York  Cent.  R.  Co.,  30  N.  Y.  564, 
571,  86  AmD  415;  Merritt  v.  Earle,  29 
N.  Y.  115,  117,  86  AmD  292  [aff  31 
Barb.  38]  ;  McArthur  v.  Sears,  21  Wend. 
(N.  Y.)  190,  199;  Elliott  v.  Rossell,  10 
Johns.  (N.  Y.)  1,  11,  6  AmD  306; 
Briggs  v.  Durham  Tract.  Co.,  147  N.  C. 
389,  393,  61  SE  373  ;  Backhouse  v. 
Sneed,  5  N.  C.  173,  174  ;  Hays  v.  Ken- 
nedy, 3  Grant  (Pa.)  351,  359;  Gordon 
v.  Little,  8  Serg.  &  R.  (Pa.)  533,  552, 
11  AmD  632  ;  American  Surety  Co.  v. 
Batangan,  19  Philippine  110  ;  Harzburg 
v.  Southern  R.  Co.,  65  S.  C.  539,  543, 
44  SE  75  [cit  Cyc]  ;  Reaves  v.  Water- 
man, 29  S.  C.  L.  197,  206,  42  AmD  364  ; 
Ewart  v.  Street,  18  S.  C.  L.  157,  161, 
23  AmD  131  ;  Chevallier  v.  Straham,  2 
Tex.  115,  124,  47  AmD  639  [appr  Phil- 
leo  v.  Sanford,  17  Tex.  227,  67  AmD 
654];  Gulf,  etc.,  R.  Co.  v.  Texas  Star 
Flour  Mills,  (Tex.  Civ.  A.)  143  SW 
1179,  1182;  McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va.  361,  364,  41  AmR  696; 
Klauber  v.  American  Express  Co.,  21 
Wis.  21,  24,  91  AmD  452;  Trent,  etc., 
Nav.  Co.  v.  Wood,  4  Dougl.  287,  290, 
26  ECL  479,  99  Reprint  884  ;  Forward 
v.  Pittard,  1  T.  R.  27,  33,  99  Reprint 
953,  1  ERC  216. 

[a]  Similar  definitions  are  given  in 
The  Majestic,  166  U.  S.  375,  386.  17 
SCt  597,  41  L.  ed.  1039  ;  Sprowl  v. 
Kellar,  4  Stew.  &  P.  (Ala.)  382.  386; 
Ryan  v.  Rogers,  96  Cal.  349,  353,  31 
P  244  ;  Blythe  v.  Denver,  etc.,  R.  Co., 
15  Colo.  333,  338,  25  P  702,  22  AmSR 
403,  11  LRA  615  and  note;  Clay 
County  v.  Simonsen,  1  Dak.  403,  433, 
46  NW  592  ;  Pennewill  v.  Cullen,  5  Del. 
238,  241  ;  Wald  v.  Pittsburg,  etc.,  R. 
Co.,  162  111.  545,  551,  44  NE  888.  53 
AmSR  332,  35  LRA  356  ;  Parmelee  v. 
Lowitz,  74  111.  116,  117,  24  AmRs276  ; 
Brousseau  v.  The  Hudson,  11  La.  "Ann. 
427,  428  ;  Thomas  v.  Boston,  etc.,  R. 
Corp.,  10  Mete.  (Mass.)  472,  476,  43 
AmD  444  ;  Dorman  v.  Ames,  12  Minn. 
451  ;  Black  v.  Chicago,  etc.,  R.  Co.,  30 
Nebr.  197,  204,  46  NW  428 ;  McClary 
v.  Sioux  City,  etc.,  R.  Co.,  3  Nebr.  44, 
53,  19  AmR  631  ;  Bell  v.  Reed,  4  Binn. 
(Pa.)  127,  128,  5  AmD  398;  Bason  v. 
Charleston,  etc.,  Steamboat  Co.,  16  S. 
C.  L.  262,  265  ;  Kuhnis  v.  Lewis  River 
Boom,  etc.,  Co.,  51  Wash.  196,  199,  98 
P  655. 

.  34.  Dibble  v.  Morgan,  7  F.  Cas.  No. 
3,881,  1  Woods  406,  411  ;  Blvthe  v. 
Denver,  etc.,  R.  Co.,  15  Colo.  333,  338, 
25  P  702,  22  AmSR  403,  11  LRA  615 
and  note  ;  Ohlen  v.  Atlanta,  etc.,  R.  Co., 
2  Ga.  323,  328,  58  SE  511  ;  Merchants* 
Despatch  Co.  v.  Smith,  76  111.  542.  544  ; 
Chicago,  etc.,  R.  Co.  v.  Sawver,  69  111. 
285,  289,  18  AmR  613  ;  Indiana,  etc., 
R.  Co.  v.  Hawkins,  81  111.  A.  570,  572  ; 
Kirby  v.  Wylie,  108  Md.  501,  513,  70  A 
213,  129  AmSR  451,  21  LRANS  129  ; 
Amend  v.  Lincoln,  etc.,  R.  Co.,  91  Nebr. 
1,  4,  135  NW  235 ;  Chicago,  etc.,  R. 
Co.  v.  Manning,  23  Nebr.  552,  559,  37 
NW  462  ;  McClary  v.  Sioux  City,  etc., 
R.  Co.,  3  Nebr.  44,  53,  19  AmR  631; 
Mershon  v.  Hobensack,  22  N.  J.  L.  372, 
381  ;  Mynard  v.  Syracuse,  etc.,  R.  Co., 
71  N.  Y.  180,  187,  27  AmR  28  ;  Parsons 
v.  Monteath,  13  Barb.  (N.  Y.)  353, 
357  ;  Hays  v.  Kennedy,  41  Pa.  378,  380, 


the  performance  of  a  duty  as  could  not 
have  been  foreseen  or  overcome  by  the 
exercise  of  reasonable  prudence,  care, 
and  diligence  constitutes  an  act  of  God 
which  will  excuse  the  discharge  of  the 
duty.  Southern  Pac.  Co.  v.  Schoer,  114 
Fed.  466,  472,  52  CCA  268,  57  LRA  707. 

29.  Tompkins  v.  The  Dutchess  of 
Ulster,  24  F.  Cas.  No.  14,087a  ;  Cannon 
v.  Hunt,  116  Ga.  452,  455,  42  SE  734  ; 
Oakley  v.  Portsmouth,  etc.,  Steam 
Packet  Co.,  11  Exch.  618,  623  (where 
Martin,  B.,  said  :  "The  act  of  God 
means  something  overwhelming,  and 
not  merely  an  accidental  circumstance. 
Here  the  rising  of  the  waves  dashed 
the  boat  on  the  rudder  of  the  steam 
vessel,  but  that  was  caused  by  the 
stopping  of  the  steam  vessel").  Also  in 
Merritt  Creamery  Co.  v.  Atchison,  etc., 
R.  Co.,  128  Mo.  A.  420,  425,  107  SW 
462,  the  court,  per  Johnson,  J.,  speaks 
of  "the  act  of  God"  as  an  "overwhelm- 
ing force." 

30.  TJ.  S.  v.  Kansas  City  Southern 
R.  Co.,  189  Fed.  471,  477  ;  New  Bruns- 
wick Steamboat,  etc.,  Transp.  Co.  v. 
Tiers,  24  N.  J.  L.  697,  714,  64  AmD 
394  ;  Kuhnis  v.  Lewis  River  Boom,  etc., 
Co.,  51  Wash.  196,  199,  98  P  655. 

31.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  (U.  S.)  344, 
381,  12  L.  ed.  465  ;  Sprowl  v.  Kellar,  4 
Stew.  &  P.  (Ala.)  382,  386;  Crosby  v. 
Fitch,  12  Conn.  410,  419,  31  AmD  745  ; 
Klair  v.  Wilmington  Steamboat  Co.,  20 
Del.  51,  53,  54  A  694  ;  McHenry  v. 
Philadelphia,  etc.,  R.  Co.,  4  Del.  448, 
449;  Gillett  v.  Ellis,  11  111.  579,  580; 
Neal  v.  Saunderson,  10  Miss.  572,  576, 
41  AmD  609 ;  Mershon  v.  Hobensack, 
22  N.  J.  L.  372,  381  ;  Niblo  v.  Binsse, 
44  Barb.  (N.  Y.)  54,  62;  Elliott  v. 
Rossell,  10  Johns.  (N.  Y.)  1,  8,  6  AmD 
306  ;  Sullivan  v.  Philadelphia,  etc.,  R. 
Co.,  30  Pa.  234,  239,  72  AmD  698  ; 
Kuhnis  v.  Lewis  River  Boom,  etc.,  Co., 
51  Wash.  196,  199.  98  P  655. 

32.  Klair  v.  Wilmington  Steamboat 
Co.,  20  Del.  51,  53,  54  A  694;  McHenry 
v.  Philadelphia,  etc.,  R.  Co.,  4  Del.  448, 
449  ;  Ewart  v.  Street,  18  S.  C.  L.  157, 
162,  23  AmD  131  ;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
199,  98  P  655. 

[a]  Similar  definition. — "An  in- 
evitable accident  which  could  not  have 
been  foreseen  and  prevented  by  the 
exercise  of  that  degree  of  diligence 
which  reasonable  men  would  exercise 
under  like  conditions  and  without  any 
fault  attributable  to.  the  party  sought 
to  be  held  responsible."  U.  S.  v.  Kansas 
City  Southern  R.  Co.,  189  Fed.  471,  477. 

33.  Smith  v.  Western  R.  Co.,  91  Ala. 
455,  456,  8  S  754,  24  AmSR  929,  11 
LRA  619  ;  Steele  v.  McTyer,  31  Ala.  667, 
675,  70  AmD  516  ;  Jones  v.  Pitcher, 

3  Stew.  &  P.  (Ala.)  135,  148,  24  AmD 
716  ;  Chidester  v.  Consolidated  Ditch 
Co.,  59  Cal.  197,  202  ;  Pclack  v.  Pioche, 
35  Cal,  416,  423,  95  AmD  115;  Hale  v. 
New  Jersey  Steam  Nav.  Co.,  15  Conn. 
539,  544,  39  AmD  398  ;  Williams  v. 
Grant,  1  Conn.  487,  491,  7  AmD  235  ; 
McHenry  v.  Philadelphia,  etc.,  R.  Co., 

4  Del.  448,  449  ;  Gleeson  v.  Virginia 
Midland  R.  Co.,  16  D.  C.  356,  366  ; 
Cannon  v.  Hunt.  113  Ga.  501,  509,  38 
SE  983  ;  Central  Line  of  Boats  v.  Lowe, 
50  Ga.  509,  511  ;  Fish  v.  Chapman,  2 
Ga.  349,  357,  46  AmD  393;  Merchants' 
Despatch  Co.  v.  Smith,  76  111.  542,  544  ; 
Chicago,  etc.,  R.  Co.  v.  Sawver,  69  111. 
285,  289,  18  AmR  613  ;  Welfelt  v.  Illi- 
nois Cent.  R.  Co.,  149  111.  A.  317,  326  ; 
Louisville,  etc.,  R.  Co.  v.  Hedger,  9 
Bush  (Ky.)  645,  647  ;  Howe  v.  Ashland 
Lumber  Co.,  110  Me.  14,  19,  85  A  160  ; 
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of  the  participation  of  man,  whether  it  be  from 
active  intervention  or  neglect,  or  failure  to  act,  the 
whole  occurrence  is  thereby  humanized,  as  it  were, 
and  removed  from  the  operation  of  the  rules  appli- 
cable to  the  acts  of  God.35    Thus  if  a  party  is  in 


default  for  not  performing  a  duty36  or  not  anticipat- 
ing a  danger,37  or  where  his  own  negligence  has 
contributed  as  the  proximate  cause  of  the  injury 
complained  of,38  he  cannot  avoid  liability  by  claiming 
that  it  was  caused  by  an  act  of  God.39    If  divers 


80  AmD  627  ;  Gordon  v.  Little,  8  Serg. 
&  R.  (Pa.)  533,  553,  11  AmD  632; 
Kuhnis  v.  Lewis  River  Boom,  etc.,  Co., 
51  Wash.  196,  199,  98  P  655  ;  Smith 
v.  North  American  Transp.,  etc.,  Co.,  20 
Wash.  580,  585,  56  P  372,  44  LRA  557  ; 
Klauber  v.  American  Express  Co.,  21 
Wis.  21,  24,  91  AmD  452;  Coggs  v. 
Barnard,  1  Smith  Lead.  Cas.  82,  104 
note,  27  Law  Lib.  N.  S.  158  [quot 
Friend  v.  Woods,  6  Gratt.  (47  Va.) 
189,  195,  52  AmD  119]  ;  Demeule  v. 
Quebec,  etc.,  Electric  Co.,  32  Que.  Super. 
318,  322;  In  2  Parsons  Contr.  (7th  ed) 
159    [quot  Clay  County  v.  Simonsen, 

I  Dak.  403,  433,  46  NW  592],  it  is  said 
that  we  take  the  true  definition  of  the 
"act  of  God"  to  be,  "a  cause  which  op- 
erates without  any  aid  or  interference 
from  man.  For  if  the  cause  of  loss  was 
wholly  human,  or  became  destructive 
by  human  agency  and  co-operation, 
then  the  loss  is  to  be  ascribed  to  man 
and  not  to  God,  and  to  the  carriers' 
negligence,  because  it  would  be  dan- 
gerous to  the  community  to  permit  him 
to  make  a  defense  which  might  so  fre- 
quently be  false  and  fraudulent." 

[a]  There  is  a  unanimous  concur- 
rence in  the  authorities  that  an  oc- 
currence which  is  produced  wholly  or 
partly  by  the  intervention  of '  human 
agencies  is  not  an  act  of  God  within 
the  meaning  of  the  law.  Kirby  v. 
Wylie,  108  Md.  501,  513,  70  A  213,  129 
AmSR  451,  21  LRANS  129.  All  the 
cases  agree  in  requiring  the  entire  ex- 
clusion of  human  agency  from  the  cause 
of  the  injury  or  loss.  Michaels  v.  New 
Tork  Cent.  R.  Co.,  30  N.  Y.  564,  571,  86 
AmD  415. 

[b]  Mistake  of  sailing'  master.— 
Where  a  steamboat  stranded  in  enter- 
ing a  harbor  in  the  nighttime,  in  con- 
sequence of  the  master  mistaking  a 
light  upon  a  stranded  vessel  for  a  light 
usually  exhibited  by  the  keeper  of  the 
beacon  light,  by  means  whereof  plain- 
tiff sustained  damage,  the  accident  was 
not  the  result  of  an  act  of  God.  Mc- 
Arthur  v.  Sears,  21  Wend.  (N.  Y.)  190, 
197. 

[c]  Propriety   of  instruction  In 

New  Brunswick  Steamboat,  etc., 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697, 
715,  64  AmD  394,  in  passing  upon  the 
propriety  of  an  instruction  the  court 
said  :  "If  by  the  proposition  the  de- 
fendants meant  that  they  are  not  re- 
sponsible for  an  injury  which  can  be 
attributed  to  the  act  of  God,  as  dis- 
tinguished from  one  that  must  be  at- 
tributed to  Him,  and  which  no  one 
could  dispute,  it  is  wrong,  and  the  court 
might  properly  decline  so  to  charge,  or 
with  equal  propriety  have  charged 
against  the  defendants  upon  it." 

35.  Mississippi  River  Logging  Co. 
v.  Robson,  69  Fed.  773,  16  CCA  400; 
Gulf  Red  Cedar  Co.  v.  Walker,  132  Ala. 
553,  31  S  374  ;  Polack  v.  Pioche,  35  Cal. 
416,  95  AmD  115  ;  Norris  v.  Savannah, 
etc.,  R.  Co.,  23  Fla.  182,  1  S  475,  11 
AmSR  355  ;  Central  Line  of  Boats  v. 
Lowe,  50  Ga.  509  ;  Willson  v.  Boise 
City,  20  Ida.  133,  117  P  115,  36  LRANS 
1158  ;  Kansas  City  v.  King,  65  Kan.  64, 
68  P  1093 ;  Louisville,  etc.,  R.  Co.  v. 
Hedger,  9  Bush  (Ky.)  645,  15  AmR 
740  ;  Kiff  v.  Old  Colony,  etc.,  R.  Co.,  117 
Mass.  591,  19  AmR  429  ;  Amend  v. 
Lincoln,  etc.,  R.  Co.,  91  Nebr.  1,  135 
NW  235  ;  Chicago,  etc.,  R.  Co.  v.  Man- 
ning, 23  Nebr.  552,  37  NW  462;  Read 
v.  Spaulding,  30  N.  Y.  630,  86  AmD 
426 ;  Michaels  v.  New  York  Cent.  R. 
Co.,  30  N.  Y.  564,  86  AmD  415;  Elliott 
v.  Rossell,  10  Johns.  (N.  Y.)  1,  6  AmD 
306  ;  Chevallier  v.  Straham,  2  Tex.  115, 
47  AmD  639  ;  Friend  v.  Woods,  6  Gratt. 
(47  Va.)  189,  52  AmD  119;  Klauber  v. 
American  Express  Co.,  21  Wis.  21,  91 
AmD  452. 

36.  Smith  v.  Alabama  Western  R. 
Co.,  91  Ala.  455,  8  S  754,  24  AmSR  929, 

II  LRA  619  ;  Falls  v.  Weissinger,  11 
Ala.  801 ;  Holt  Mfg.  Co.  v.  Thornton, 


136  Cal.  232,  68  P  708 ;  Cannon  v. 
Hunt,  113  Ga.  501,  38  SE  983  ;  Central 
Line  of  Boats  v.  Lowe,  50  Ga.  509  ; 
Willson  v.  Boise  City,  20  Ida.  133,  117 
P  115,  36  LRANS  1158  ;  Ohio,  etc.,  R. 
Co.  v.  Ramey,  139  111.  9,  28  NE  1087, 
32  AmSR  176;  Wolf  v.  American  Ex- 
press Co.,  43  Mo.  421,  97  AmD  406  ; 
Chicago,  etc.,  R.  Co.  v.  Manning,  23 
Nebr.  552,  37  NW  462  ;  Wing  v.  New 
York,  etc.,  R.  Co.,  1  Hilt.  (N.  Y.)  235; 
Elliott  v.  Rossell,  10  Johns.  (N.  Y.) 
1,  6  AmD  306  ;  Hart  v.  Allen,  2  Watts 
(Pa.)  114;  Ewart  v.  Street,  18  S.  C.  L. 
157,  23  AmD  131;  Chevallier  v. 
Straham,  2  Tex.  115,  47  AmD  639. 

[a]  For  example,  (1)  where  a 
carrier  contracted  to  receive  and  ship 
plaintiff's  cattle  on  a  certain  day,  and, 
when  that  day  arrived,  refused  to  do 
so  and  continued  to  refuse  until  the 
second  day  thereafter,  when  a  washout 
occurred  on  its  road  and  shipment  be- 
came impossible,  it  was  held  that  the 
carrier  could  not  avoid  liability  for 
damages  resulting  from  such  breach 
of  contract  because  of  the  act  of  God 
occurring  after  such  breach.  Gulf,  etc., 
R.  Co.  v.  McCorquodale,  71  Tex.  41, 
47,  9  SW  80.  (2)  Where  a  box  of 
books  placed  in  the  cabin  of  a  vessel 
was  injured  by  bilge  water,  on  the 
vessel  grounding  at  low  tide  in  enter- 
ing a  stream,  although  the  grounding 
was  unavoidable,  the  carrier  was  not 
excused  from  liability  because  it  was 
his  duty  to  place  the  cargo  in  such 
position  that  it  would  not  be  injured 
by  the  bilge  water  when  the  grounding 
occurred.  Bason  v.  Charleston,  etc., 
Steamboat  Co.,  16  S.  C.  L.  262,  265. 

[b]  Exposure  of  goods  to  the  ele- 
ments.—  (1)  It  is  the  duty  of  the 
carrier,  after  transporting  goods  to  the 
point  of  destination,  to  either  deliver 
them  to  the  consignee,  or  have  them 
put  in  some  safe  place  for  security  and 
protection.  And  where  a  railroad  com- 
pany at  the  place  of  destination  un- 
loaded the  goods,  and  left  them 
exposed,  where  they  were  injured  by 
a  storm,  the  injury  resulted  from  the 
negligence  of  the  carrier,  and  not  from 
an  act  of  God.  McHenry  v.  Philadel- 
phia, etc.,  R.  Co.,  4  Del.  448,  449.  (2) 
An  express  company  exposing  goods 
wrapped  in  paper  to  rain,  while  taking 
them  from  the  railroad  station  to  its 
office,  whereby  the  goods  were  injured, 
is  liable  for  the  damage,  such  injury 
being  attributable  not  to  the  rain  as 
an  act  of  God,  but  to  the  negligence  of 
the  express  company  in  exposing  the 
goods  to  the  rain.  Klauber  v.  Amer- 
ican Express  Co.,  21  Wis.  21,  24,  91 
AmD  452. 

37.  Gleeson  v.  Virginia,  etc.,  R.  Co., 
140  U.  S.  435,  439,  11  SCt  859,  35  L.  ed. 
458  [quot  U.  S.  v.  Kansas  City  South- 
ern R.  Co.,  189  Fed.  471,  476]  ;  Smith 
v.  Alabama  Western  R.  Co.,  91  Ala.  455, 
8  S  754,  24  AmSR  929,  11  LRA  619; 
Holt  Mfg.  Co.  v.  Thornton,  136  Cal. 
232,  68  P  708  ;  Willson  v.  Boise  City, 
20  Ida.  133,  117  P  115,  36  LRANS 
1158  ;  Ohio,  etc.,  R.  Co.  v.  Ramey,  139 
111.  9,  28  NE  1087,  32  AmSR  176  ; 
Kansas  City  v.  King,  65  Kan.  64,  68  P 
1093 ;  McGraw  v.  Baltimore,  etc.,  R. 
Co.,  18  W.  Va.  361,  41  AmR  696. 

[a]  Occurrences  which  might  rea- 
sonably have  been  anticipated  are  not 
acts  of  God  in  the  legal  sense.  Gleeson 
v.  Virginia  Midland  R.  Co.,  140  U.  S. 
435,  439,  11  SCt  859,  35  L.  ed.  458 
[quot  U.  S.  v.  Kansas  City  Southern 
R.  Co.,  189  Fed.  471,  476]  ;  Mississippi 
River  Logging  Co.  v.  Robson,  69  Fed. 
773,  16  CCA  400  ;  Wessels  v.  The  Aline, 
25  Fed.  562,  563,  23  Blatchf.  335  ;  Gulf 
Red  Cedar  Co.  v.  Walker,  132  Ala.  553, 
31  S  374  ;  Smith  v.  Western  R.  Co.,  91 
Ala.  455,  8  S  754,  24  AmSR  929,  11 
LRA  619  ;  Holt  Mfg.  Co.  v.  Thornton, 
136  Cal.  232,  68  P  708  ;  Ryan  v.  Rogers, 
96  Cal.  349,  31  P  244,  245 ;  Central 
Line  of  Boats  v.  Lowe,  50  Ga.  509 ; 
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Willson  v.  Boise  City,  20  Ida.  133,  117 
P  115,  36  LRANS  1158 ;  Chicago  v. 
Smith,  95  111.  A.  335;  Kansas  City  v. 
King,  65  Kan.  64,  68  P  1093  ;  Wolf  v. 
American  Express  Co.,  43  Mo.  421,  425, 
97  AmD  406  ;  Chicago,  etc.,  R.  Co.  v. 
Manning,  23  Nebr.  552,  37  NW  462; 
Wing  v.  New  York,  etc.,  R.  Co.,  1  Hilt. 
(N.  Y.)  235,  243;  Hart  v.  Allen,  2 
Watts  (Pa.)  114,  115;  McGraw  v.  Balti- 
more, etc.,  R.  Co.,  18  W.  Va.  361,  365, 
41  AmR  696.  The  English  court,  in 
Nitro-Phosphate,  etc.,  Chemical  Manure 
Co.  v.  London,  etc.,  Docks  Co.,  9  Ch. 
D.  503,  516,  1  ERC  276  [quot  Willson 
v.  Boise  City,  20  Ida.  133,  139,  117  P 
115,  36  LRANS  1158],  said:  "To  say 
that  a  thing  could  not  reasonably  have 
been  anticipated  is  to  say  that  it  is  the 
act  of  God." 

[b]  Illustrations. —  (1)  Where  the 
bottom  of  a  dock  in  a  river  had  a 
considerable  declivity,  and  vessels 
grounding  there  on  the  outflow  of  the 
tide  do  not  lie  on  an  even  keel,  injury 
to  goods  in  the  hold  of  a  vessel  so 
grounding,  caused  by  the  flow  of  the 
bilge  water  to  the  lower  end  of  the 
vessel,  cannot  be  attributed  to  an  act 
of  God,  so  as  to  excuse  the  carrier  from 
liability.  Such  result  was  one  naturally 
to  be  foreseen,  and  against  which  it 
was  the  duty  of  the  carrier  to  guard. 
Ewart  v.  Street,  18  S.  C.  L.  157,  162, 
23  AmD  131.  (2)  The  supreme  court 
of  Alabama,  in  Smith  v.  Western  R. 
Co.,  91  Ala.  455,  456,  8  S  754,  24  AmSR 
929,  11  LRA  619  [quot  Willson  v.  Boise 
City,  20  Ida.  133,  139,  117  P  115,  36 
LRANS  1158],  in  considering  the  lia- 
bility of  a  railroad  company  for  dam- 
ages caused  by  heavy  floods,  said : 
"While  it  is  true  that  no  human  agency 
can  prevent  or  stay  an  act  of  God, 
the  act  itself  being  that  of  omnipotence 
and  irresistible,  it  is  frequently  the  case 
that  the  results  or  natural  consequences 
of  an  act  of  God,  by  the  exercise  of 
reasonable  foresight  and  prudence,  may 
be  foreseen,  and  guarded  against. 
When  this  can  be  done  by  the  exercise 
of  reasonable  diligence  and  prudence, 
a  failure  to  do  so  would  be  negligence, 
and  subject  the  party  upon  whom  this 
duty  devolved  to  damages,  although 
the  original  cause  was  an  act  of 
God." 

38.  The  Majestic,  166  U.  S.  375,  17 
SCt  597,  41  L.  ed.  1039  ;  Wessels  v. 
The  Aline,  <:5  Fed.  562,  23  Blatchf.  335  ; 
Smith  v.  Western  R.  Co.,  91  Ala.  455, 
8  S  754,  24  AmSR  929,  11  LRA  619; 
Chidester  v.  Consolidated  Ditch  Co..  59 
Cal.  197  ;  Sharp  v.  Parker,  108  Ga.  805, 
34  SE  135  ;  Willson  v.  Boise  City.  -20 
Ida.  133,  117  P  115,  36  LRANS  1158; 
Ohio,  etc.,  R.  Co.  v.  Ramey,  139  111. 
9,  28  NE  1087,  32  AmSR  176  :  Quincy 
Gas.,  etc.,  Co.  v.  Schmitt,  123  111.  A. 
647  ;  Vyse  v.  Chicago,  etc.,  R.  Co.,  126 
Iowa  90,  101  NW  736  ;  Brousseau  v. 
The  Hudson,  11  La.  Ann.  427  ;  Mershon 
v.  Hobensack,  22  N.  J.  L.  372  :  Mynard 
v.  Syracuse,  etc.,  R.  Co.,  71  N.  Y.  180, 
27  AmR  28  ;  Merritt  v.  Earle,  29  N.  Y. 
115,  86  AmD  292 ;  Elliott  v.  Rossell, 
10  Johns.  (N.  Y.)  1,  6  AmD  306  ;  Keats 
v.  Luzerne  County  Gas  Co.,  29  Pa. 
Super.  480  ;  Klauber  v.  American  Ex- 
press Co.,  21  Wis.  21,  91  AmD  452  ; 
Fletcher  v.  Smith,  2  App.  Cas.  781; 
Oakley  v.  Portsmouth,  etc.,  Steam 
Packet  Co.,  11  Exch.  618 ;  Ward  v. 
Grenville  Tp.,  21  CanLTOccNotes  444. 

[a]  No  contributory  negligence.— 
In  order  for  a  common  carrier  to  avail 
himself  of  the  act  of  God  as  an  excuse 
he  must  establish  not  only  that  the 
act  of  God  ultimately  occasioned  the 
loss,  but  that  his  own  negligence  did 
not  contribute  thereto.  Georgia  South- 
ern, etc.,  R.  Co.  v.  Barfleld,  1  Ga.  A. 
203,  206.  58  SE  236. 

39.  Kirby  v.  Wvlie,  108  Md.  501, 
513,  70  A  "213,  129  AmSR  451,  21 
LRANS  129  :  Chevallier  v.  Straham,  2 
Tex.  115,  47  AmD  639 ;  Klauber  v. 
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causes  concur  in  the  loss,  the  act  of  God  being-  one, 
but  not  the  proximate  cause,  it  does  not  discharge 
from  liability.40  However,  if  the  act  of  God  is  so 
overwhelming  as  of  its  own  force  to  produce  the 
injury  independently  of  the  negligence  shown,  the 
negligent  party  is  not  responsible.41 

American  Express  Co.,  21  Wis.  21,  24, 
91  AmD  452. 

[a]  Por  example,  (1)  "a  common 
carrier,  in  order  to  claim  exemption 
from  liability  for  damage  done  to  goods 
in  .  .  .  transportation,  though  in- 
jured by  what  is  deemed  the  act  of 
God,  must  be  without  fault  himself : 
his  act  or  neglect  must  not  concur  and 
contribute  to  the  injury.  If  he  departs 
from  the  line  of  duty  and  violates  his 
contract,  and  while  thus  in  fault,  and 
in  consequence  of  that  fault,  the  goods 
are  injured  by  the  act  of  God,  which 
would  not  otherwise  have  caused  dam- 
age, he  is  not  protected."  Eead  v. 
Spaulding,  18  N.  Y.  Super.  395,  408. 
(2)  The  loss  caused  to  goods  unloaded 
from  a  vessel  by  a  sudden  storm  and 
downpour  of  rain  does  not  fall  within 
the  scope  of  the  phrase  "act  of  God," 
which  was  one  of  the  exceptions  in  the 
bill  of  lading ;  for  to  constitute  the 
peril  contemplated  by  that  exception 
it  would  be  necessary  to  show  that  the 
damage  was  due  to  some  inevitable 
necessity,  which  was  beyond  the  con- 
trol of  human  agency,  and  that  no  act 
of  omission  or  commission  contributed 
thereto.  The  St.  Georg,  95  Fed.  172, 
177. 

[b]  Jettison  of  goods  to  save  ves- 
sel.— The  court,  in  Price  v.  Hartshorn, 
44  N.  Y.  94,  100,  4  AmR  645,  quotes 
Story  Bailm.  §  525,  as  follows :  "The 
case  of  a  jettison  at  sea,  to  save  the 
vessel  from  foundering,  and  to  preserve 
the  lives  of  the  crew,  is  a  loss  by  the 
act  of  God,  although  it  is  accomplished 
by  the  immediate  agency  of  man."  In 
that  case  the  court  held  that,  because 
plaintiff's  goods  were  thrown  overboard 
to  save  the  rest  of  the  cargo  and  the 
boat,  their  delivery  was  rendered  im- 
possible by  the  act  of  God.  See  also 
Gillett  v.  Ellis,  11  111.  579,  580. 

40.  Kirby-  v.  Wylie,  108  Md.  501, 
513,  70  A  213,  129  AmSR  451,  21 
LRANS  129. 

[a]  Por  example,  if  a  severe  storm 
produced  an  unusually  low  tide,  and 
thereby  caused  the  carrier's  barge  to 
strike  against  a  timber  projecting  from 
the  wharf,  so  low  as  in  ordinary  tides 
to  be  no  cause  of  injury,  it  will  not  ex- 
cuse the  carrier  for  the  loss  of  goods 
occasioned  by  the  timber  piercing  the 
vessel.  In  such  case  the  proximate 
cause  of  the  injury  was  the  defect  in 
the  dock,  and  not  the  storm.  New 
Brunswick  Steamboat,  etc.,  Transp.  Co. 
v.  Tiers,  24  N.  J.  L.  697,  714,  64  AmD 
394. 

[b]  Immediate  and  not  remote 
cause. — The  act  of  God  which  con- 
stitutes a  legal  excuse  must  be  the 
immediate  and  not  the  remote  cause 
of  the  loss.  Sprowl  v.  Kellar,  4  Stew. 
&  P.  (Ala.)  382;  Jones  v.  Pitcher,  3 
Stew.  &  P.  (Ala.)  135,  24  AmD  716 
[cit  with  appr  Steele  v.  McTyer,  31 
Ala.  667,  676,  70^AmD  516]. 

41.  Taylor  v.  Canton  Tp.,  30  Pa. 
Super.  305  ;  Siegfried  v.  South  Bethle- 
hem Borough,  27  Pa.  Super.  456  ;  Texas, 
etc.,  R.  Co.  v.  Anderson,  (Tex.  Civ.  A.) 
61  SW  424 ;  Nitro-Phosphate,  etc., 
Chemical  Manure  Co.  v.  London,  etc., 
Docks  Co.,  9  Ch.  D.  503,  1  ERC  276. 

[a]  "I  find  no  authority  for  saying- 
that  the  vis  major  must  be  such  as  'no 
amount  of  human  care  or  skill  could 
have  resisted,'  or  the  injury  such  as 
'no  human  ability  could  have  pre- 
vented.' "  Nugent  v.  Smith,  1  C.  P.  D. 
423,  438,  1  ERC  218. 

[b]  One  of  the  instances  mentioned 
by  elementary  writers  of  loss  by  the 
act  of  God  is  the  case  of  loss  by  flood 
and  storm.  Memphis,  etc.,  R.  Co.  v. 
Reeves,  10  Wall.  (U.  S.)  176,  189,  19 
L.  ed.  909.  See  also  Michaels  v.  New 
York  Cent.  R.  Co.,  30  N.  Y.  564,  86 
AmD  415  ;  Read  v.  Spaulding,  18  N.  Y. 
Super.  395. 


[$  3]    C.  Particular     Occurrences  Considered. 

Such  violent  disturbances  of  nature  as  li^lituin^/" 
earthquake,™  severe  frosts  or  great  drouths,  etc.,41 
have  always  been  considered  acts  of  God. 

A  storm  or  tempest  of  extraordinary  vio- 
lence,45 tornadoes,40  high  winds,47  violence  of  the 

Co.,  91  Minn.  229,  97  NW  893,  103 
AmSR  507;  I'ruilt  v.  Hannibal,  etc., 
R.  Co.,  62  Mo.  527;  Ballc-ntine  v.  North 
Missouri  R.  Co.,  40  Mo.  491,  504,  93 
AmD  315;  Cunningham  v.  Wabash  R. 
Co.,  79  Mo.  A.  524;  Ward  v.  Chicago, 
etc.,  R.  Co.,  92  Nebr.  183,  137  NW 
995;  Black  v.  Chicago,  etc.,  R.  Co., 
30  Nebr.  197,  46  NW  428;  Feinberg  v. 
Delaware,  etc.,  R.  Co.,  52  N.  J.  L. 
451,  20  A  33;  Cormack  v.  New  York, 
etc.,  R.  Co.,  196  N.  Y.  442,  448,  90  NH 
56,  24  LRANS  1209  and  note,  17 
AnnCas  949;  Briddon  v.  Great  North- 
ern R.  Co.,  28  L.  J.  Exch.  51  But  see 
Texas,  etc.,  R.  Co.  v.  Smissen,  31  Tex. 
Civ.  A.  549,  550,  73  SW  42  (where 
the  court  said  that  they  could  not 
hold  that  a  snowstorm  in  Missouri  in 
the  winter  season  is  an  "act  of  God" 
in  the  sense  in  which  that  term  is 
used). 

46.  Central  Line  of  Boats  v. 
Lowe,  50  Ga.  509;  New  Brunswick 
Steamboat,  etc.,  Transp.  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  394;  Kuhnis  v. 
Lewis  River  Boom,  etc.,  Co.,  51  Wash. 
196,  98  P  655;  McGraw  v.  Baltimore, 
etc.,  R.  Co.,  18  W.  Va.  361,  41  AmR 
696;  Klauber  v.  American  Express  Co., 
21  Wis.  21,  91  AmD  452. 

[a]  Thus  (1)  a  hurricane  of  ex- 
traordinary violence  has  been  held  to 
be  an  act  of  God  (Uggla  v.  Brokaw,  77 
App.  Div.  310,  79  NYS  244);  (2)  as  has 
also  a  violent  windstorm  which  blew 
a  wagon  from  a  railway  company's 
platform  and  damaged  it  (Gulf,  etc., 
R.  Co.  v.  Compton,  (Tex.  Civ.  A.)  38 
SW  220);  and  (3)  a  cyclone  which 
lifted  a  train  from  the  track  and 
wrecked  it  (Galveston,  etc.,  R.  Co.  v. 
Crier,  45  Tex.  Civ.  A.  434,  100  SW 
1177).  Compare  Monsen  v.  American 
Importing,  etc.,  Co.,  211  Mass.  387,  97 
NE  891. 

47.  Blythe  v.  Denver,  etc.,  R.  Co., 
15  Colo.  333,  25  P  702,  22  AmSR  403, 
11  LRA  615;  Fergusson  v.  Brent,  12 
Md.  9,  71  AmD  582;  New  Brunswick 
Steamboat,  etc.,  Transp.  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  394;  Merritt 
v.  Earle,  29  N.  Y.  115,  86  AmD  292; 
Pennsylvania  R.  Co.  v.  Pries,  87  Pa. 
234;  Gordon  v.  Little,  8  Serg.  &  R. 
(Pa.)  533,  11  AmD  632;  McGraw  v. 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  361, 
41  AmR  696;  Klauber  v.  American 
Express  Co.,  21  Wis.  21,  91  AmD  4  52; 
Trent,  etc.,  Nav.  Co.  v.  Wood,  4  Dougl. 
2S7,  26  ECL  479,  99  Reprint  884;  For- 
ward v.  Pittard,  1  T.  R.  27,  99  Re- 
print 953,  1  ERC  216. 

[a]  Sudden  gust  of  wind. — The 
damage  caused  by  a  sudden  gust  of 
wind  has  been  held  attributable  to 
the  act  of  God.  The  Lady  Pike,  14  F. 
Cas.  No.  7,985,  2  Biss.  141;  Gillett  v. 
Ellis,  11  111.  579;  McClary  v.  Sioux 
City,  etc.,  R.  Co.,  3  Nebr.  44,  19  AmR 
631;  Gordon  v.  Little,  8  Serg.  &  R. 
(Pa.)  533,  11  AmD  632;  Spencer  v. 
Daggett,  2  Vt.  92;  Kuhnis  v.  Lewis 
River  Boom,  etc.,  Co.,  51  Wash.  196, 
98  P  655;  Nugent  v.  Smith,  1  C.  P.  D. 
423,  1  ERC  218;  Amies  v.  Stevens,  Str. 
128,  93  Reprint  428.  But  see  Indiana, 
etc.,  R.  Co.  v.  Hawkins,  81  111.  A.  570 
(where  it  was  held  that  a  sudden 
gust  of  wind,  which  carried  a  fire 
which  defendant  had  set  on  his  own 
land  upon  the  lands  of  another,  was 
not  an  act  of  God,  as  such  gusts  are 
common  and  do  not  have  the  violence 
of  a  tempest,  hurricane,  or  cyclone). 

[b]  Sudden  failure  of  wind. — It 
seems  that  the  sudden  failure  of  wind 
may  be  regarded  as  much  an  act  of 
God  as  the  sudden  violence  of  the 
wind.  Thus,  where  a  vessel  was  beat- 
ing up  the  Hudson  against  a  light 
wind,  and  while  near  the  shore  and  on 
the  point  of  changing  tack,  the  wind 
suddenly  failed,  by  reason  of  which 


42.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  11  SCt  859,  35  L. 
ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]  ; 
Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135,  24  Ami)  716;  Polack  v.  Pioche, 
35  Cal.  416,  95  AmD  115;  McHenry  v. 
Philadelphia,  etc.,  R.  Co.,  4  Del.  448; 
Central  Line  of  Boats  v.  Lowe,  50  Ga. 
509  ;  Fish  v.  Chapman,  2  Ga.  349,  46 
AmD  393;  Walpole  v.  Bridges,  5 
Blackf.  (Ind.)  222;  Hall  v.  Renfro,  3 
Mete.  (Ky.)  51  ;  Fergusson  v.  Brent, 
12  Md.  9,  71  AmD  582  ;  Gilmore  v.  Car- 
man, 9  Miss.  279,  40  AmD  96;  New 
Brunswick  Steamboat,  etc.,  Transp.  Co. 
v.  Tiers,  24  N.  J.  L.  697,  64  AmD  394  ; 
Merritt  v.  Earle,  29  N.  Y.  115,  86  AmD 
292  ;  Gordon  v.  Little,  8  Serg.  &  R. 
(Pa.)  533,  11  AmD  632;  Reaves  v. 
Waterman,  29  S.  C.  L.  197,  42  AmD 
364  ;  Ewart  v.  Street,  18  S.  C.  L.  157, 

23  AmD  131  ;  Kuhnis  v.  Lewis  River 
Boom,  etc.,  Co.,  51  Wash.  196,  98  P 
655  ;  McGraw  v.  Baltimore,  etc.,  R.  Co., 
18  W.  Va.  361,  41  AmR  696  ;  Klauber 
v.  American  Express  Co.,  21  Wis.  21, 
91  AmD  452  ;  Nugent  v.  Smith,  1  C.  P. 
D.  423,  1  ERC  218  ;  Forward  v.  Pittard, 

1  T.  R.  27,  99  Reprint  953,  1  ERC  216. 

43.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  11  SCt  859,  35  L. 
ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]  ; 
Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135,  24  AmD  716 ;  Fish  v.  Chapman, 

2  Ga.  349,  46  AmD  393  ;  Walpole  v. 
Bridges,  5  Blackf.  (Ind.)  222;  Reaves 
v.  Waterman,  29  S.  C.  L.  197,  42  AmD 
364  ;  Slater  v.  South  Carolina  R.  Co., 
29  S.  C.  96,  6  SE  936. 

44.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859,  35 
L.  ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]  ; 
Phoenix  Bridge  Co.  v.  U.  S.,  38  Ct.  CI. 
492;  Ward  v.  Vance,  93  Pa.  499  ; 
Howell  v.  Coupland,  L.  R.  9  Q.  B.  462. 

[a]  A  heavy  dew  is  not  an  act  of 
God.  Missouri,  etc.,  R.  Co.  v.  Truskett, 
2  Ind.  T.  633,  53  SW  444. 

[b]  Weather  conditions  are  the  act 
of  God.  McCampbell  v.  Louisville,  etc., 
R.  Co.,  150  Ky.  723,  150  SW  987. 

45.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  11  SCt  859,  35  L. 
ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]  ; 
Jones  v.  Pitcher,  3  Stew.  &  P.  (Ala.) 
135,  24  AmD  716;  Polack  v.  Pioche,  35 
Cal.  416,  95  AmD  115  ;  McHenry  v. 
Philadelphia,  etc.,  R.  Co.,  4  Del.  448; 
Brunswick  Grocery  Co.  v.  Spencer,  97 
Ga.  764,  25  SE  764  ;  Fish  v.  Chapman, 
2  Ga.  349,  46  AmD  393  ;  Walpole  v. 
Bridges,  5  Blackf.  (Ind.)  222;  Kansas 
City,  etc.,  R.  Co.  v.  Williams,  3  Ind.  T. 
352,  58  SW  570 ;  Hall  v.  Renfro,  3 
Mete.  (Ky. )  51  ;  Cormack  v.  New  York, 
etc.,  R.  Co.,  196  N.  Y.  442,  90  NE  56, 

24  LRANS  1209,  17  AnnCas  949  ;  Mer- 
ritt v.  Earle,  29  N.  Y.  115,  86  AmD 
292 ;  Gordon  v.  Little,  8  Serg.  &  R. 
(Pa.)  533,  11  AmD  632;  Reaves  v. 
Waterman,  29  S.  C.  L.  197,  42  AmD 
364  ;  Ewart  v.  Street,  18  S.  C.  L.  157, 
23  AmD  131  ;  Gulf,  etc.,  R.  Co.  v.  Texas 
Star  Flour  Mills,  (Tex.  Civ.  A.)  143  SW 
1179  ;  Gulf,  etc.,  R.  Co.  v.  Compton, 
(Tex.  Civ.  A.)  38  SW  220;  McGraw  v. 
Baltimore,  etc.,  R.  Co.,  18  W.  Va.  361, 
364,  41  AmR  696  ;  Klauber  v.  American 
Express  Co.,  21  Wis.  21,  91  AmD  452  ; 
Nugent  v.  Smith,  1  C.  P.  D.  423,  1  ERC 
218  ;  Nichols  v.  Marsland,  2  Ex.  D.  1, 
1  ERC  262  [aff  L.  R.  10  Exch.  255]  ; 
Trent,  etc.,  Nav.  Co.  v.  Wood,  4  Dougl. 
287,  26  ECL  479,  99  Reprint  884  ; 
Amies  v.  Stevens,  Str.  128,  93  Reprint 
428  ;  Forward  v.  Pittard,  1  T.  R.  27, 
99  Reprint  953,  1  ERC  216. 

[a]  A  snowstorm  of  such  vio- 
lence as  to  prevent  the  movement  of 
trains  has  been  held  to  be  an  act  of 
God.    Jones  v.  Minneapolis,  etc.,  R. 
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seas,48  waterspouts,49  and  other  like  disturbance  of 
the  elements50  are  also  usually  regarded  as  an  act  of 
God ;  but  this  is  not  true  of  storms  and  weather  con- 
ditions which  are  not  unusual  in  character,51  which 
could  have  been  reasonably  anticipated,52  or  where 
the  injury  complained  of  is  due  rather  to  the  negli- 
gence or  mismanagement  of  man  than  to  the  disturb- 


ance of  the  elements.53 

Fire,  except  when  originating  from  lightning54  or 
spontaneous  combustion,  is  not  usually  regarded  as 
an  act  of  God.55 

Floods  and  freshets  of  an  unprecedented  or  ex- 
traordinary nature  are  acts  of  God  in  the  legal 
sense,56  but  they  are  not  such  where  they  could 


the  vessel  drifted  on  the  shore  and 
soon  sank,  it  was  held  that  the  sud- 
den failure  of  wind  was  an  act  of 
God,  and  the  loss  consequent  there- 
upon was  not  chargeable  to  the  car- 
rier. Colt  v.  McMechen,  6  Johns.  (N. 
T.)  160,  166,  5  AmD  200. 

48.  Fish  v.  Chapman,  2  Ga.  349,  46 
AmD  393;  Fergusson  v.  Brent,  12  Md. 
9,  71  AmD  582;  New  Brunswick 
Steamboat,  etc.,  Transp.  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  394:  McGraw 
v.  Baltimore,  etc.,  R.  Co.,  18  W.  Va. 
361,  41  AmR  696. 

[a]  Extraordinarily  high  tides 
have  been  held  an  act  of  God.  Nitro- 
Phosphate,  etc.,  Chemical  Manure  Co. 
v.  London,  etc.,  Docks  Co.,  9  Ch.  D. 
503,  1  ERC  276.  Compare  Carney  v. 
Caraquet  R.  Co.,  29  N.  B.  425. 

49.  Doster  v.  Brown,  25  Ga.  24,  71 
AmD  153. 

50.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  434,  11  SCt  859,  36  L. 
ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  477]; 
McGraw  v.  Baltimore,  etc.,  R.  Co.,  18 
W.  Va.  361,  364,  41  AmR  696. 

[a]  In  the  law  of  leases  it  appears 
to  be  settled  by  the  authorities  that 
damage  by  the  elements  and  damage 
by  the  act  of  God  are  synoynmous 
terms.  Kirby  v.  Wylie,  108  Md.  501, 
512,  70  A  213,  129  AmSR  451,  21 
LRANS  129. 

51.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859,  36 
L.  ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471, 
476]. 

[a]  The  mere  fact  that  a  high 
wind  was  blowing"  at  the  time  an  arch 
fell  did  not  excuse  liability  for  an 
injury  caused  thereby  where  there 
was  nothing  Unprecedented  in  the 
velocity  or  force  of  the  wind  at  the 
time  in  question.  Chicago  v.  Smith, 
95  111.  A.  335. 

[b]  A.  windstorm  (i)  which  drove 
a  freight  train  from  a  side  track  to 
the  main  track,  where  it  was  struck 
by  a  passenger  train,  was  held  not  to 
be  of  such  a  character  as  to  be  an 
act  of  God  that  would  excuse  the 
railway  from  liability.  Gulf,  etc.,  R. 
Co.  v.  Bell,  24  Tex.  Civ.  A.  579,  58 
SW  614.  (2)  So  in  an  action  for  dam- 
ages for  negligently  allowing  fire  to 
escape  from  the  premises  of  defend- 
ant, in  order  that  a  defense  that  the 
loss  was  occasioned  by  a  sudden  shift 
of  the  wind  may  avail,  it  must  be 
shown  that  the  change  of  the  wind 
was  unusual  and  extraordinary,  and 
such  as  in  its  nature  was  not  reason- 
ably to  be  expected.  Mahaffey  v.  J.  L. 
Rumbarger  Lumber  Co.,  61  W.  Va. 
571,  56  SE  893,  8  LRANS  1263. 

[c]  Disintegration  of  berries  under 
unfavorable  climatic  conditions  is  not 
an  act  of  God.  Fockens  v.  U.  S.  Ex- 
press Co.,  99  Minn.  404,  109  NW  834. 

52.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859,  35 
L.  ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]; 
McGraw  v.  Baltimore,  etc.,  R.  Co.,  18 
W.  Va.  361,  41  AmR  696. 

[a]  Grain  shelled  out  by  wind. — 
In  an  action  on  a  contract  to  harvest 
grain,  because  of  the  fact  that  much  of 
the  shelling  out  was  caused  by  the 
wind,  it  does  not  follow  that  the  loss 
of  the  grain  was  the  result  of  an  act 
of  God,  there  being  no  evidence  that 
the  wind  was  a  hurricane,  or  of  such 
unheard-of  violence  as  to  be  beyond 
all  contemplation  or  expectation,  or 
that  it  could  not  have  been  reasonably 
anticipated.  Holt  Mfg.  Co.  v.  Thorn- 
ton, 136  Cal.  232,  68  P  708. 

[b]  An  ordinary  wind  blowing1  a 
Are  is  not  such  an  act  of  God  as  will 


exempt  a  carrier  from  liability  for 
loss  caused  thereby,  it  being  a  phys- 
ical cause  which  is  easily  resisted. 
Chevallier  v.  Straham,  2  Tex.  115,  47 
AmD  639. 

53.  See  Elliott  v.  Rossell,  10  Johns. 
(N.  Y.)  1,  6  AmD  306  (holding  that 
an  injury  to  a  boat  caused  by  a  sud- 
den gust  of  wind,  while  navigating  a 
well  known  and  dangerous  rapid,  can- 
not be  attributed  to  an  act  of  God, 
where  the  gust  was  not  unusual,  and 
the  injury  would  not  have  occurred 
but  for  the  want  of  care  and  skill  in 
steering  the  boat). 

[a]  Beshipping"  goods  at  sea. — 
Where  a  vessel  transporting  teas 
could  not  enter  a  harbor  on  account  of 
low  stage  of  water,  and  reshipped 
the  teas  on  board  of  keel  boats,  one  of 
which  was  driven  by  a  sudden  squall 
of  wind  and  snow  sideways,  and  up- 
set, whereby  the  teas  were  wet  and 
damaged,  the  carrier  was  not  excused 
from  liability,  unless  such  boat  was 
well  fitted  for  the  voyage,  properly 
manned,  with  a  captain  of  experience, 
and  every  reasonable  exertion  made 
to  save  her.  Hart  v.  Allen,  2  "Watts 
(Pa.)  114,  115.  „  „ 

54.  Jones  v.  Pitcher,  3  Stew.  &  P. 
(Ala.)  135,  24  AmD  716;  Quincy  Gas, 
etc.,  Co.  v.  Schmitt,  123  111.  A.  647; 
McCormick  v.  Pennsylvania  Cent.  R. 
Co.,  80  N.  Y.  353;  3  Kent  Comm.  (13th 
ed)  217.  , 

[a]  Reason  of  rule. — In  McKmley 
V.  Jutte,  230  Pa.  123,  125,  79  A  244, 
AnnCasl912A  452  and  note,  the  court 
said:  "The  loss  by  fire  is  not  an  act 
of  God  for  fire  originates  in  human 
agency."  . 

55.  Pope  v.  Farmers'  Union,  etc., 
Co.,  130  Cal.  139,  62  P  384,  80  AmSR 
87;  Fay  v.  Pacific  Impr.  Co.,  93  Cal. 
262,  26  P  1099,  28  P  943,  27  AmSR  198, 
16  LRA  188;  Keeling  v.  Schastey,  18 
Cal.  A.  764,  124  P  445;  Blythe  v.  Den- 
ver etc.,  R.  Co.,  15  Colo.  333,  338,  25 
P  702,  22  AmSR  403,  11  LRA  615;  Clay 
County  v.  Simonsen,  1  Dak.  403,  433, 
46  NW  592;  Chicago,  etc.,  R.  Co.  v. 
Sawyer,  69  111.  285,  289,  18  AmR  613; 
Brousseau  v.  The  Hudson,  11  La.  Ann 
427,  428;  Haynes  v.  St.  Louis  Second 
Baptist  Church,  12  Mo.  A.  536;  Niblo 
v.  Binsse,  44  Barb.  (N.  Y.)  54,  60; 
Scott  v.  Alleghany  Valley  R.  Co.,  172 
Pa.  646,  33  A  712;  Chevallier  v.  Stra- 
ham, 2  Tex.  115,  124,  47  AmD  639.  See 
also  Gilmore  v.  Carman,  9  Miss.  2<9, 
40  AmD  96. 

[a]  Thus,  (1)  destruction  by  an 
accidental  fire,  not  caused  by  light- 
ning, is  not  an  act  of  God  so  as  to 
excuse  the  carrier,  although  the  proxi- 
mate cause  of  the  burning  was  a  sud- 
den gust  of  wind  diverting  the  course 
of  a  distant  fire,  so  as  to  drive  the 
flames  in  the  direction  of  and  upon 
them.  Miller  v.  Steam  Nav.  Co.,  10 
N  Y  431.  (2)  In  Clay  County  v. 
Simonsen,  1  Dak.  403,  434,  46  NW  592, 
the  court  said:  "If  this  rule  and  rea- 
soning can  be  applied  to  a  common 
carrier,  with  how  much  more  force 
may  we  include  the  public  officer  en- 
trusted with  the  safe  keeping  and  dis- 
bursement of  public  funds."  In  this 
case  the  county  treasurer  was  held 
liable  for  loss  by  an  accidental  fire 
notwithstanding  the  fact  that  the 
county  officials  had  refused  to  furnish 
a  safe  at  his  request.  _ 

[b]  Great  Chicago  fire. — In  Chi- 
cago, etc.,  R.  Co.  v.  Sawyer,  69  Ilk 
285,  289,  18  AmR  613,  it  was  held  that 
a  loss  arising  from  the  great  fire  in 
Chicago  was  not  one  arising  from  the 
act  of  God.  Here  it  is  said  that  by 
the  act  of  God  is  meant  something 
superhuman,  or  something  in  opposi- 
tion to  the  act  of  man.    To  same  effect 
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Merchants'  Dispatch  Co.  v.  Smith,  76 
111.  542,  544. 

[c]  Forest  fire. — In  Dixon  v.  Breon, 
22  Pa.  Super.  340,  it  was  held  that  a 
forest  fire  must  be  treated  as  an  irre- 
sistible superhuman  agency  which 
cannot  be  prevented  by  any  amount 
of  foresight  or  care. 

56.  Gleeson  v.  Virginia,  etc.,  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859, 
35  L.  ed.  458  [quot  U.  S.  v.  Kan- 
sas City  Southern  R.  Co.,  189  Fed. 
471,  476];  Strouss  v.  Wabash,  etc.,  R. 
Co.,  17  Fed.  209,  213;  Backus  v.  Start, 
13  Fed.  69,  71;  Smith  v.  Alabama 
Western  R.  Co.,  91  Ala.  455,  8  S  754, 
24  AmSR  929,  11  LRA  619;  McHenry 
v.  Philadelphia,,  etc.,  R.  Co.,  4  Del. 
448;  Wallace  v.  Clayton,  42  Ga.  443, 
446;  Fish  v.  Chapman,  2  Ga.  349,  46 
AmD  393;  Wald  v.  Pittsburg,  etc.,  R. 
Co.,  162  111.  545,  551,  44  NE  888,  53 
AmSR  332,  35  LRA  356:  Dorman  v. 
Ames,  12  Minn.  451;  Davis  v.  Wa- 
bash, etc.,  R.  Co.,  89  Mo.  340,  349,  1 
SW  327;  New  Haven,  etc.,  Co.  v. 
Quintard,  31  N.  Y.  Super.  89,  97,  6 
AbbPrNS  128;  Long  v.  Pennsylvania 
R.  Co.,  147  Pa.  343,  23  A  459,  30 
AmSR  732,  14  LRA  741;  Baltimore, 
etc.,  R.  Co.  v.  Sulphur  Spring  Inde- 
pendent School  Dist.,  96  Pa.  65,  42 
AmR  529;  Gordon  v.  Little,  8  Serg. 
&  R.  (Pa.)  533,  11  AmD  632;  Nash- 
ville, etc.,  R.  Co.  v.  David,  6  Heisk. 
(Tenn.)  261,  262,  19  AmR  594;  Nitro- 
Phosphate,  etc.,  Chemical  Manure  Co. 
v.  London,  etc.,  Docks  Co.,  9  Ch.  D. 
503,  1  ERC  276;  Nichols  v.  Marsland, 
2  Ex.  D.  1,  1  ERC  262.  In  Gulf  Red 
Cedar  Co.  v.  Walker,  132  Ala.  553,  556, 
31  S  374,  the  court  said:  "The  term 
act  of  God  in  its  legal  sense  applies 
only  to  events  in  nature  so  extraor- 
dinary that  the  history  of  climatic 
variations  and  other  conditions  in  the 
particular  locality  affords  no  reason- 
able warning  of  them." 

[a]  Irrigation  canal. — The  owner 
of  an  irrigation  canal  is  not  liable  for 
its  breaking  and  overflowing  anoth- 
er's lands,  when  it  was  caused  by  the 
heaviest  rainstorm  that  had  ever  oc- 
curred in  that  locality.  Grand  Valley 
Irr.  Co.  v.  Pitzer,  14  Colo.  A.  123,  59 
P  420. 

[b]  Breaking  of  culvert  or  em- 
bankment.— In  Central  Trust  Co.  v. 
Wabash,  etc.,  R.  Co.,  57  Fed.  441,  448, 
it  was  said:  "There  is  no  liability 
when  a  suitable  culvert  or  embank- 
ment, which  has  been  properly  con- 
structed and  kept  in  repair,  breaks, 
or  proves  otherwise  insufficient,  and 
causes  injury  to  lands  above  or  be- 
low, because  of  an  extraordinary  flood 
or  other  act  of  God,  or  when,  in  con- 
sequence of  great  and  exceptional 
floods,  without  concurring  negli- 
gence, it  injures  a  landowner  above 
or  below,  unless  liability  may  arise 
from  the  terms  of  a  statute  by  which 
the  work  is  expressly  authorized." 

[c]  Plood  need  not  be  unprece- 
dented, (1)  if  extraordinary  and  over- 
whelming. Norris  v.  Savannah,  etc., 
R.  Co.,  23  Fla.  182,  1  S  475,  11  AmSR 
355;  Peo.  v.  Utica  Cement  Co.,  22  111. 
A.  159;  Palmyra  v.  Waverly  Woolen 
Co.,  99  Me.  134,  58  A  674;  Siegfried  v. 
South  Bethlehem  Borough,  27  Pa- 
Super.  456.  (2)  But  the  fact  that  a 
flood  does  not  occur  every  year  does 
not  render  it  "extraordinary"  in  the 
sense  that  it  is  to  be  deemed  an  act 
of  God.  Kuhnis  v.  Lewis  River  Boom, 
etc.,  Co.,  51  Wash.  196,  201,  98  P  655. 
In  Kansas  City  v.  King,  65  Kan.  64, 
66,  6S  P  1093  [quot  Willson  v.  Boise 
City,  20  Ida.  133,  139,  117  P  115,  36 
LRANS  1158],  the  supreme  court  was 
considering  the  liability  of  the  city 
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have  been  anticipated  by  ordinary  foresight  and 
prudence,67  or  where  the  loss  is  in  fact  due  to  the 
negligence  of  man.58 

The  freezing  of  a  canal  or  river  on  which  a  com- 
mon carrier  is  transporting  goods  has  been  held  to 
constitute  an  act  of  God,6a  but  freezing  weather,  at  a 
season  of  the  year  when  such  weather  is  naturally 
to  be  anticipated,  cannot  be  brought  within  the 
definition  of  the  term;60  nor  can  it  be  so  considered 
where  the  loss  could  have  been  guarded  against  or 
prevented  by  the  exercise  of  ordinary  care  and  dili- 
gence, notwithstanding  the  climatic  conditions.01 


A  collision  is  generally  considered  not  to  be  an 
act  of  God/12  especially  where  any  element  of  negli- 
gence on  the  part  of  individuals  enters  into  the 
accident.03  The  question  as  to  whether  a  collision 
with  sunken  rocks,  reefs,  or  other  objects  is  an  act 
of  God  depends  upon  the  nature  of  the  accident  and 
the  previous  knowledge  of  the  existence  of  such  dan- 
gers. Where  they  are  previously  unknown  and 
could  not  have  been  avoided  by  ordinary  can'  and 
prudence  the  collision  will  be  considered  an  act  of 
God;04  but  where  previously  known,  or  where  negli- 
gence has  contributed  to  the  injury,  they  will  not  be 


for  damages  caused  by  flooding  on 
account  of  the  inadequacy  of  a  sewer 
to  carry  off  the  flood  waters.  The 
court  said:  "It  is  true  that  the  flood 
of  1892  may  be  said  to  have  been  an 
unusual  one,  but,  although  unusual, 
it  was  such  as  had  occasionally  oc- 
curred, and  which  the  city  should 
have  anticipated  and  provided  against. 
The  testimony  shows  that  such  floods 
had  occurred  at  irregular  intervals, 
and  that  they  would  again  occur 
might  reasonably  have  been  expected. 
It  is  true  that  floods  unprecedented 
and  so  extraordinary  as  to  have  been 
beyond  reasonable  anticipation  are 
not  to  be  provided  against,  but  while 
floods  like  the  one  which  occasioned 
the  injury  were  of  rare  occurrence  in 
that  vicinity,  they  had  occurred  so 
often  in  the  past  as  to  warrant  the 
belief  that  the  region  was  subject  to 
them,  and  that,  under  the  laws  of 
nature,  they  would  occur  again.  Or- 
dinary care  and  foresight,  therefore, 
required  the  city  to  provide  against 
floods  which  were  or  should  have  been 
anticipated,  and  floods  were  shown  to 
have  occurred  so  frequently  that 
those  who  constructed  the  sewers 
should  have  anticipated  floods  like 
that  of  1892,  and  should  have  guarded 
against  them  by  placing  flood-gates  at 
the  mouths  of  the  sewers." 

[d]  An  ordinary  freshet  is  not  an 
act  of  God  in  the  legal  sense  which 
protects  a  man  against  responsi- 
bility for  the  nonperformance  of  his 
contract.  Doster  v.  Brown,  25  Ga.  24, 
26,  71  AmD  153. 

[e]  Heavy  rains  not  act  of  God. — 
In  Cannon  v.  Hunt,  113  Ga.  501,  508,  38 
SE  983,  it  was  said:  "Constant,  un- 
usual, or  heavy  rains  cannot  of  them- 
selves be  classed  as  a  providential 
hindrance."  See  also  Gleeson  v.  Vir- 
ginia Midland  R.  Co.,  140  U.  S.  435, 
11  SCt  859v  35  L.  ed.  458;  Sawyer  v. 
Ives.  4  Que.  Q.  B.  374,  389.  Compare 
Garfield  v.  Toronto,  22  Ont.  A.  128, 
131  (where  it  was  held  that  a  remark- 
ably heavy  rainfall,  although  not  un- 
precedented, should  be  regarded  as 
an  "act  of  God"  if  so  extraordinary 
that  previous  experience  would  not 
warrant  an  anticipation  of  its  recur- 
rence) . 

57.  Gleeson  v.  Virginia  Midland  R. 
Co.,  140  U.  S.  435,  439,  11  SCt  859,  35 
L.  ed.  458;  Gulf  Red  Cedar  Co.  v. 
Walker,  132  Ala.  553,  31  S  374;  Smith 
v.  Western  R.  Co.,  91  Ala.  455,  8  S 
754,  24  AmSR  929,  11  LRA  619;  Will- 
son  v.  Boise  City,  20  Ida.  133,  117  P 
115,  36  LRANS  1158;  Ohio,  etc.,  R. 
Co.  v.  Ramey,  139  111.  9,  28  NE  1087, 
32  AmSR  17«;  Kansas  City  v.  King, 
65  Kan.  64,  68  P  1093;  Dorman  v. 
Ames,  12  Minn.  451. 

[a]  For  example,  the  perform- 
ance of  a  contract  was  not  excused 
by  the  fact  that  an  unbridged  river 
between  defendant's  residence  and 
the  place  of  performance  was  swollen 
by  recent  rains  and  impassable  at  the 
time  set  for  the  performance,  it  not 
being  shown  that  such  a  condition  of 
the  river  was  unusual  at  that  season 
of  the  year,  and  could  not  have  been 
anticipated  by  ordinary  prudence. 
Ryan  v.  Rogers,  96  Cal.  349,  353,  31 
P  244. 

[b]  A  flood  which  might  reason- 
ably have  been  anticipated  (1)  is  not 

an  act  of  God,  notwithstanding  it  be 


of  an  extraordinary  character.  Mis- 
sissippi River  Logging  Co.  v.  Robson, 
69  Fed.  773,  16  CCA  400.  (2)  In  an 
action  against  a  railroad  company  for 
failure  to  deliver  fruit  trees  shipped 
over  it  until  they  had  died,  it  was 
contended  that  owing  to  the  floods  in 
the  riyer  along  which  the  railroad 
ran  the  railroad  company  was  not 
liable,  floods  amounting  to  an  "act 
of  God."  It  was  held,  however,  that 
as  there  was  no  proof  that  such  floods 
were  not  to  be  anticipated,  or  that 
the  railroad  had  been  so  constructed 
as  to  withstand  the  same,  or  that  the 
company  was  unable  to  transmit  the 
trees  in  question  promptly  over  an- 
other line,  they  were  not  exempt 
from  liability.  Chicago,  etc.,  R.  Co.  v. 
Manning,  23  Nebr.  552,  559,  37  NW  462. 

58.  Ohio,  etc.,  R.  Co.  v.  Ramey, 
139  111.  9,  28  NE  1087,  32  AmSR  176 
[quot  Willson  v.  Boise  City,  20  Ida. 
133,  139,  117  P  115,  36  LRANS  1158]; 
Klauber  v.  American  Express  Co.,  21 
Wis.  21,  24,  91  AmD  452.  See  also 
Smith  v.  Western  R.  Co.,  91  Ala.  455, 
8  S  754,  24  AmSR  929,  11  LRA  619; 
Kansas  City  v.  King,  65  Kan.  64,  68  P 
1093. 

[a]  Thus  an  injury  to  land  caused 
by  the  overflow  of  water  from  a  canal 
cannot  be  attributed  to  an  act  of 
God,  where  the  owner  of  the  canal 
permitted  sand  to  accumulate  in  the 
canal,  but  for  which  accumulation  the 
overflow  would  not  have  occurred. 
Chidester  v.  Consolidated  Ditch  Co., 
59  Cal.  197,  202. 

[b]  Act  of  third  person. — Where 
a  tenant  covenanted  to  keep  the  prem- 
ises in  repair,  damages  by  the  ele- 
ments or  acts  of  Providence  only  ex- 
cepted, and  the  premises  were  dam- 
aged by  reasori  of  a  torrent  of  water 
sweeping  through  them,  the  water 
flowing  from  a  reservoir,  and  the 
overflow  being  caused  by  an  injury 
to  the  embankment  by  some  person 
or  persons  unknown,  such  damage 
was  not  occasioned  by  the  act  of  God, 
but  by  the  act  of  such  third  person, 
and  the  tenant  was  liable  for  the 
repairs.  Polack  v.  Pioche,  35  Cal.  416, 
423,  95  AmD  115. 

59.  Lowe  v.  Moss,  12  111.  477; 
West  v.  The  Berlin,  3  Iowa  532;  Vail 
V.  Pacific  R.  Co.,  63  Mo.  230;  Harris 
v.  Rand,  4  N.  H.  259,  17  AmD  421; 
Worth  v.  Edmonds,  52  Barb.  (N.  T.) 
40,  43;  Parsons  v.  Hardy,  14  Wend. 
(N.  Y.)  215,  218,  28  AmD  521.  See 
also  Crosby  v.  Fitch,  12  Conn.  410,  31 
AmD  745;  Allen  v.  Mercantile  Mut. 
Ins.  Co.,  44  N.  V.  437,  4  AmR  700; 
Wing  v.  New  York,  etc.,  R.  Co.,  1 
Hilt.  (N.  Y.)  235;  Bowman  v.  Teall, 
23  Wend.  (N.  Y.)  306,  35  AmD  562. 

60.  McGraw  v.  Baltimore,  etc.,  R. 
Co.,  18  W.  Va.  361,  364,  41  AmR  696. 
In  Bullock  v.  White  Star  Steamship 
Co.,  30  Wash.  448,  70  P  1106,  the  fact 
that  ice  had  not  disappeared  from 
the  bay  of  Port  Clarence  when'  a  cer- 
tain boat  arrived  there  was  held  not 
to  be  an  act  of  God. 

61.  Wing  v.  New  York,  etc.,  R.  Co., 
1  Hilt.  (N.  Y.)  235,  243. 

[a]  For  example,  (1)  a  quantity 
of  wine  in  casks  and  cases  was  de- 
livered at  New  York  to  a  common 
carrier,  to  be  transported  and  deliv- 
ered at  St.  Louis.  When  the  wine  ar- 
rived at  East  St.  Louis  the  weather 
was  severely  cold,  and,  on  account  of 
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the  ice  floating  in  the  river,  it  could 
not  be  carried  across.  The  carrier 
had  it  taken  from  the  cars,  and  stored 
on  a  platform,  where  it  was  exposed 
to  all  the  severity  and  inclemency  of 
the  weather  for  two  or  three  days, 
during  which  time  it  was  badly  frozen 
and  greatly  damaged  in  value.  Under 
the  circumstances,  although  the  cold 
weather  which  caused  the  freezing 
was  the  act  of  God,  the  carrier  was 
not  released  from  responsibility  for 
the  loss,  as  the  fireezing  of  the  wine 
could  and  should  have  been  guarded 
against  by  protecting  it,  and  could 
not  be  attributed  to  the  act  of  God. 
Wolf  v.  American  Express  Co.,  43 
Mo.  421,  425,  97  AmD  406.  (2)  Where 
a  steamship  brought  a  consignment 
of  oranges  to  New  York,  and  the 
weather  was  so  cold  as  to  render  it 
impossible  to  land  the  oranges  with- 
out injuring  them,  and  continuing 
below  zero  for  several  days,  and  the 
oranges  were  landed  in  spite  of  the 
consignee's  objections,  and  their  value 
for  the  most  part  destroyed,  the  act 
which  destroyed  the  fruit  was  not 
the  act  of  God,  but  of  man,  in  dis- 
charging the  fruit  at  an  unseason- 
able time.  Wessels  v.  The  Aline,  25 
Fed.  562,  568,  23  Blatchf.  335;  The 
Aline,  19  Fed.  875,  876. 

62.  Plaisted  v.  Boston,  etc..  Steam 
Nav.  Co.,  27  Me.  132,  46  AmD  587; 
Mershon  v.  Hobensack,  22  N.  J.  L. 
372,  381;  Lawrence  v.  McGregor, 
Wright  (Oh.)  193;  Hays  v.  Kennedy, 
41  Pa.  378,  380,  80  AmD  627;  Oakley 
v.  Portsmouth,  etc.,  Steam  Packet 
Co.,  11  Exch.  618. 

63.  See  Mershon  v.  Hobensack,  22 
N.  J.  L.  372,  381  (holding  that  a  col- 
lision of  vessels  which  may  accrue 
through  natural  causes  alone,  as  by 
the  violence  of  the  wind,  may  be 
called  an  "act  of  God,"  and  excuse  the 
carrier  from  liability;  but  when  it 
occurs  through  the  negligence  of 
either  party  it  can  by  no  sound  rea- 
soning be  brought  within  the  mean- 
ing of  that  expression).  In  Hutchin- 
son Carr.  §  184,  it  is  said:  "Nor  can 
a  collision  be  claimed  as  the  act  of 
God,  for  no  collision  upon  land  can 
take  place  without  the  direct  inter- 
vention of  man,  and  if  happening 
between  vessels  at  sea  in  a  tempest 
which  made  it  inevitable,  the  tempest 
would  be  the  vis  major,  and  not  the 
collision."  Compare  Hays  v.  Kenne- 
dy, 41  Pa.  378,  80  AmD  627. 

[a]  Por  example,  a  steamer  hav- 
ing in  tow  a  boat  loaded  with  goods 
stopped  to  avoid  another  vessel,  when 
the  waves  lifted  and  threw  the  tow- 
boat  on  the  rudder  of  the  steamer, 
staving  in  the  side  of  the  boat,  where- 
by the  goods  were  injured.  In  this 
case  the  proximate  cause  of  the  in- 
jury was  the  stopping  of  the  steamer. 
Oakley  v.  Portsmouth,  etc.,  Steam 
Packet  Co.,  11  .Exch.  618,  623. 

64.  Williams  v.  Grant,  1  Conn.  487, 
7  AmD  235;  Pennewrll  v.  Cullen,  5  Del. 
238,  241;  Smyrl  v.  Niolon,  18  S.  C.  L. 
421,  23  AmD  146  [cit  Friend  v.  Woods, 
6  Gratt.  (47  Va.)  1S9,  194,  52  AmD 
119];  Bason  v.  Charleston,  etc., 
Steamboat  Co.,  16  S.  C.  L.  262. 

[a]  Vessel  striding-  on  rock. —  (1) 
In  Williams  v.  Grant.  1  Conn.  487, 
491,  7  AmD  235,  Swift,  C.  J.,  said: 
"Under  the  term  act  of  God  are  com- 
prehended all  misfortunes  and  acci- 
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so  considered.65 

Loss  occasioned  by  defective  materials,  appliances, 
machinery,  etc.,  is  not  an  act  of  God  within  the  legal 
acceptation  of  the  term.66 

Sickness  or  death  is  generally  regarded  as  an  act 
of  God  such  as  will  excuse  nonperformance  of  a 
contract67  for  personal  services  or  the  like.68 

dents  arising  from  inevitable  neces- 
sity, which  human  prudence  could  not 
foresee  or  prevent."  Applying  this 
reasoning  to  the  case  at  bar  the  same 
judge  said:  "If  the  situation  of  the 
rock  was  not  generally  known,  and 
the  master  did  not  actually  know  it, 
then  if  he  conducted  properly  in  other 
respects,  and  no  fault  was  imputable 
to  him,  his  striking  on  the  rock  would 
be  an  act  of  God,  an  unavoidable  acci- 
dent, and  he  would  not  be  liable  for 
the  loss."  (2)  However,  in  Steele  v. 
McTyer,  31  Ala.  667,  70  AmD  516,  the 
court  decided  that  where  a  boat  is 
wrecked  upon  a  sunken  log  in  the 
river  bed,  such  loss  is  classed  among 
the  dangers  of  the  river,  and  cannot 
properly  be  denominated  a  loss  from 
the  act  of  God,  the  human  agency 
directing  the  boat  against  the  log 
being  the  immediate  and  direct  cause 
of  the  loss.  See  also  Sprowl  v.  Kel- 
lar,  4  Stew.  &  P.  (Ala.)  382;  Jones  v. 
Pitcher,  3  Stew.  &  P.  (Ala.)  135,  24 
AmD  716.  (3)  In  Bentley  v.  Bustard, 
16  B.  Mon.  (Ky.)  643,  63  AmD  561, 
it  was  held  that  an  accident  occa- 
sioned by  a  vessel  striking  upon 
known  or  unknown  obstructions  is 
attributable  to  dangers  of  the  river 
or  perils  of  the  sea,  as  the  case  may 
be,  if  in  spite  of  reasonable  care  and 
skill  the  vessel  was  driven  there  by 
the  natural  force  of  wind  and  tem- 
pest. 

65.  Pennewill  v.  Cullem,  5  Del. 
238,  241;  Friend  v.  Woods,  6  Gratt. 
(47  Va.)  189,  195,  52  AmD  119. 

[a]  I"or  example,  (1)  the  loss  of 
goods  resulting  from  the  vessel  run- 
ning upon  a  known  rock  in  a  dense 
fog  was  not  Caused  by  an  act  of  God, 
so  as  to  exonerate  the  carrier.  Fer- 
gusson  v.  Brent,  12  Md.  9,  31,  71  AmD 
582.  (2)  A  defense  that  loss  of  goods 
on  board  ship,  occasioned  by  water 
breaking  through  broken  ports,  was 
the  result  of  an  act  of  God,  is  not 
sustained  by  evidence  that  a  short 
time  before  the  injury  was  discovered 
the  ship,  during  a  rough  sea,  passed 
through  some  floating  wreckage,  there 
being  no  evidence  tending  to  prove 
that  the  port  was  broken  by  the 
wreckage,  nor  any  attempt  to  show 
why  the1  ship  did  not  steer  away  from 
it  nor  reduce  its  speed,  nor  any  satis- 
factory proof  that  the  ports  were 
properly  closed  when  the  vessel 
sailed,  or  properly  inspected  after- 
ward. The  Majestic,  166  U.  S.  375, 
386,  17  SCt  597,  41  L.  ed.  1039.  (3) 
The  sinking  of  a  steamboat  caused 
by  coming  in  contact  with  the  mast 
of  a  schooner  which  had  sunk  in  a 
squall  two  days  before  was  not 
caused  by  the  act  of  God,  although 
the  sinking  of  the  sloop  was  caused 
by  the  act  of  God.  Mynard  v.  Syra- 
cuse, etc.,  R.  Co.,  71  N.  Y.  180,  187, 
27  AmR  28  [cit  with  appr  Merritt  v. 
Earle,  29  N.  Y.  115,  116,  86  AmD 
292]. 

[b]  Sudden  collection  of  sand  in 
path  of  ship. — In  Williams  v.  Bran- 
son, 5  N.  C.  417,  4  AmD  562  [cit 
Abbot  169],  Taylor,  J.,  said  that  if  a 
shallow  were  occasioned  by  a  sudden 
and  recent  collection  of  sand  in  a 
place  where  ships  could  before  sail 
in  safety,  the  loss  was  attributable  to 
the  act  of  God  or  the  perils  of  the 
sea. 

66.  Central  Line  of  Boats  v.  Lowe, 
50  Ga.  509,  511  (holding  that  the  loss 
of  a  bale  of  cotton,  while  being  trans- 
ported on  a  steamboat  by  the  break- 
ing of  a  hog  chain  against  which  it 
was  placed,  the  break  being  on  ac- 
count of  a  secret  flaw  in  the  iron, 
was  not  the  result  of  an  act  of  God 
or   unavoidable    accident,    the  court 


[{  4]    D.  Phrases  of  Similar  Import  Contrasted. 

To  the  nondefinable  character  of  the  term  "act  of 
God"  is  perhaps  due  the  confounding  with  it  of 
various  other  phrases,  of  somewhat  similar  import.69 
"Inevitable  accident."  Thus  it  has  "been  fre- 
quently maintained  that  the  term  "inevitable  acci- 
dent" is  synonymous  with  "act  of  God,"70  and  the 

the  phrase  "act  of  God."  Pope  v. 
Farmers'  Union,  etc.,  Co.,  130  Cal.  139, 
141,  62  P  384,  80  AmSR  87,  53  LEA 
673  and  note.  And  the  same  con- 
struction was  given  where  the  expres- 
sion was  used  in  a  lease.  Polack  v. 
Pioche,  35  Cal.  416,  95  AmD  115. 

[b]  "Irresistible  superhuman  cause." 
— In  construing  a  statute  containing 
the  words  "irresistible  superhuman 
cause"  the  court,  in  Fay  v.  Pacific 
Impr.  Co.,  93  Cal.  253,  261,  26  P  1099, 
28  P  943,  27  AmSR  198,  16  LRA  188, 
held  that  they  were  equivalent  in 
meaning  to  the  phrase  "the  act  of 
God,"  and  that  they  referred  to  those 
natural  causes  the  effects  of  which 
cannot  be  prevented  by  the  exercise  of 
prudence,  diligence,  and  care,  and  the 
use  of  those  appliances  which  the  sit- 
uation of  the  party  renders  it  reason- 
able that  he  should  employ.  See  also 
Ryan  v.  Rogers,  96  Cal.  349,  353,  31 
P  244. 

[c]  "Fortuitous    event." — In  the 

civil  law  "fortuitous  event"  is  used  in 
the  same  sense  as  the  common-law 
term  "act  of  God."  Eugster  v.  West, 
35  La.  Ann.  119,  121,  48  AmR  232.  In 
Demeule  v.  Quebec,  etc.,  Electric  Co., 
32  Que.  Super.  318,  322,  it  is  said  that 
"fortuitous  event"  includes  a  cas  for- 
tuit  and  force  majeure  under  the 
French  law,  and  an  "act  of  God"  under 
the  English  and  American  law,  and 
that  these  are  all,  in  a  legal  sense, 
synonymous  terms. 

[d]  "Damnum  fatale." — (1)  In 
Thickstun  v.  Howard,  8  Blackf.  (Ind.) 
535,  536,  it  is  said:  "Under  the  term 
damnum  fatale,  the  civilians  included 
all  those  accidents  which  are  summed 
up  in  the  common  law  expressions  'act 
of  God,'  or  "public  enemies,'  though 
perhaps  it  embraced  some  which 
would  not  now  be  admitted  as  occur- 
ring from  an  irresistible  force."  (2) 
In  Nugent  v.  Smith,  1  C.  P.  D.  423,  429, 
1  ERC  218,  the  court  said:  "The 
Roman  law  made  no  distinction  be- 
tween inevitable  accident  arising  from 
what  in  our  law  is  termed  the  'act  of 
God'  and  inevitable  accident  arising 
from  other  causes,  but,  on  the  con- 
trary, afforded  immunity  to  the  car- 
rier, without  distinction,  whenever  the 
loss  resulted  from  'casus  fortuitus,'  or, 
as  it  is  also  called,  'damnum  fatale' 
or  'vis  major* — unforeseen  and  un- 
avoidable accident." 

[e]  "Vis  major"  is  a  corresponding 
term  employed  in  the  civil  law.  Mc- 
Kinley  v.  Jutte,  230  Pa.  122,  125,  79 
A  244,  AnnCasl912A  452. 

70.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  (U.  S.)  344, 
381,  12  L.  ed.  465;  U.  S.  v.  Kansas 
City  Southern  R.  Co.,  1S9  Fed.  471, 
477;  Binford  v.  The  Virginia,  3  F.  Cas. 
No.  1,412;  Sprowl  v.  Kellar,  4  Stew.  & 
P.  (Ala.)  3S2;  Blvthe  v.  Denver,  etc., 
R.  Co.,  15  Colo.  333,  339,  25  P  702,  22 
AmSR  403,  11  LRA  615  and  note; 
Crosby  v.  Fitch,  12  Conn.  410,  31  AmD 
745;  Williams  v.  Grant,  1  Conn.  487, 
7  AmD  235;  Fish  v.  Chapman,  2  Ga. 
349,  46  AmD  393;  Gillett  v.  Ellis,  11 
111.  579;  Walpole  v.  Bridges,  5  Blackf. 
(Ind.)  222;  Neal  v.  Saunderson,  10 
Miss.  572,  41  AmD  609  [cit  Story 
Bailm.  318];  Hale  v.  Cheney,  36  N.  H. 
26,  30;  Mershon  v.  Hobensack,  22  N. 
J.  L.  372,  381;  Cormack  v.  New  York, 
etc.,  R.  Co.,  196  N.  Y.  442,  447,  90  NE 
56,  24  LRANS  1209,  17  AnnCas  949; 
Elliott  v.  Rossell,  10  Johns.  (N.  Y.) 
1,  11,  6  AmD  306;  McKinley  v.  Jutte, 
230  Pa.  122,  125,  79  A  244,  AnnCas 
1912A  452;  Hays  v.  Kennedy,  41  Pa. 
378,  80  AmD  627:  Sullivan  v.  Phila- 
delphia, etc..  R.  Co.,  30  Pa.  234,  72 
AmD  698;  Lewis  v.  Ludwick,  6  Coldw. 
(Tenn.)  368,  371,  98  AmD  454. 


saying  that  the  chain  "ought  to  have 
been  made  stronger — it  ought  to  have 
been  tested.  The  case  is  one  of  a 
simple  failure  to  have  a  good  vessel"). 

[a]  Damage  to  goods  stored  in  the 
hold  of  a  vessel  occasioned  by  the 
bursting  of  casks  of  chloride  of  lime, 
such  accident,  being  attributable  to 
an  excess  of  unslacked  lime  in  the 
composition  of  the  chloride,  cannot 
be  attributed  to  an  act  of  God,  but 
resulted  from  human  agency  or  neg- 
ligence. Brousseau  v.  The  Hudson, 
11  La.  Ann.  427,  428. 

67.  Gleeson  v.  Virginia  Midland 
R.  Co.,  140  U.  S.  435,  11  SCt  859,  35 
L.  ed.  458  [quot  U.  S.  v.  Kansas  City 
Southern  R.  Co.,  189  Fed.  471,  476]; 
Fish  v.  Chapman,  2  Ga.  349,  46  AmD 
393;  Dickey  v.  Linscott,  20  Me.  453, 

37  AmD  66;  Scully  v.  Kirkpatrick,  79 
Pa.  324,  21  AmR  62;  Sanders  v.  Cole- 
man, 97  Va.  690,  694,  34  SE  621,  47 
LRA  581;  Jennings  v.  Lyons,  39  Wis. 
553,  20  AmR  57;  Green  v.  Gilbert,  21 
Wis  395;  Boast  v.  Firth,  L.  R.  4  C.  P. 
1;  Robinson  v.  Davison,  L.  R.  6 
Exch.  269.  But  see  Ringeman  v. 
State,  136  Ala.  131,  133,  34  S  351 
(where  it  was  held  that  the  death  of 
the  principal  on  a  bail  bond  is  an  act 
of  God,  but  that  his  illness,  however 
severe  and  critical,  is  not). 

[a]  Contagious  disease. — The  per- 
formance of  a  contract  will  only  be 
excused  as  being  prevented  by  the 
"act  of  God"  when  there  are  inter- 
vening circumstances  which  render 
performance  impossible,  and  not 
when  they  only  make  it  difficult  or 
undesirable;  and  hence  the  suspension 
of  a  school  by  reason  of  an  epidemic 
of  a  contagious  disease  does  not  de- 
feat the  right  of  the  teacher  to  com- 
pensation under  his  contract.  Car- 
thage School  Town  v.  Gray,  10  Ind.  A. 
428,  37  NE  1059,  1061;  Dewey  v. 
Alpena  School  Dist.,  43  Mich.  480,  482, 

38  AmR  206. 

[b]  Tort  by  sick  person. — In  Cen- 
tral of  Georgia  R.  Co.  v.  Hall,  124  Ga. 
322,  334,  52  SE  679,  110  AmSR  170,  4 
LRANS  898  and  note,  '4  AnnCas  128 
and  note,  defendant  company  asserted 
as  a  defense  that  its  engineer  was 
insane  and  that  his  act  in  running  his 
engine  at  a  reckless  rate  of  speed, 
resulting  in  the  wrecking  of  a  car,  and 
the  loss  of  the  property  being  trans- 
ported, was  an  act  of  God.  The  court 
held  that  "sudden  death,  or  sickness 
of  such  a  character  as  to  render  action 
impossible,  may  sometimes  excuse 
non-action.  But  tortious  action  does 
not  become  the  act  of  God  because  the 
person  acting  may  be  sick." 

68.  See  Contracts  [9  Cyc  631]. 

69.  In  Hays  v.  Kennedy,  41  Pa. 
378,  382,  80  AmD  627  the  court  said: 
"The  usual  exception  in  the  contracts 
is  against  the  perils  of  the  sea,  or  road 
or  river,  or  unavoidable  accidents  and 
such  like,  and  lawyers  have  changed 
these  into  the  general  term,  act  of 
God;  but  they  have  not  altered  thereby 
the  terms  of  the  contract.  Act  of  God 
no  more  excludes  human  agency,  than 
such  terms  as  Deo  volente,  Deo 
juvante,  ex  visitatione  Dei;  Providen- 
tial dispensation,  or  the  Roman  terms, 
fataliter,  divinitus,  casus  fortuitus, 
damnum  fatale,  all  of  which  originally 
referred  to  the  intervention  of  the 
gods,  in  the  sense  that  the  appropriate 
human  agency  was  powerless.  It  is 
only  by  an  arbitrary  definition  of  the 
term  that  we  depart  from  the  meaning 
of  the  contract,  and  fall  into  difficul- 
ties in  administering  rights  under  it." 

[a]  "Damage  by  the  elements." — 
The  phrase  "damage  by  the  elements," 
inserted  in  a  warehouse  receipt,  has 
been  construed  to  be  the  equivalent  of 
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ACT  OF  GOD 


courts  have  frequently  used  the  two  expressions  in- 
terchangeably.71 But  while  it  is  clear  that  every  act 
of  God  is  an  inevitable  accident,  yet  it  is  equally 
clear  that  not  every  inevitable  accident  is  an  act  of 
God  in  the  legal  sense.72 

"Unavoidable  accident."  Some  of  the  authorities 
hold  that  "unavoidable  accident"  is  synonymous 
with  "act  of  God,"  but  this  has  been  considered  less 

71.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants  Bank,  6  How.  (U.  S.)  344, 
381,  12  L.  ed.  465;  The  Hiram,  101 
Fed.  138;  Grand  Valley  Irr.  Go.  v. 
Pitzer,  14  Colo.  A.  123,  59  P  420;  Gil- 
more  v.  Carman,  9  Miss.  279,  40  AmD 
96;  Sonneborn  v.  Southern  R.  Co.,  65 
S.  C.  502,  44  SE  77;  Nugent  v.  Smith, 
1  C.  P.  D.  423,  1  ERC  218. 

[a]  Por  example  see  (1)  Blythe  v. 
Denver,  etc.,  R.  Co.,  15  Colo.  333,  339, 
25  P  702,  22  AmSR  403,  11  LRA  615 
(where  it  was  held  that  a  charge  to 
the  jury,  in  which  "inevitable  acci- 
dent" and  "act  of  God"  were  used  in- 
terchangeably, while  not  technically 
correct,  was  not  prejudicial  and  could 
not  have  misled  the  jury);  (2)  Wal- 
pole  v.  Bridges,  5  Blackf.  (Ind.)  222, 
223  (where  the  court  said  that  "act  of 
God"  included  not  only  natural  acci- 
dents, such  as  lightning,  earthquakes, 
and  tempests,  but  its  signification  was 
more  general,  and  it  embraced  all 
other  unavoidable  or  inevitable  acci- 
dents). See  arso  Powers  v.  Daven- 
port, 7  Blackf.  (Ind.)  497,  43  AmD 
100. 

72.  Blythe  v.  Denver,  etc.,  R.  Co., 
-15  Colo.  333,  339,  25  P  702,  22  AmSR 

403,  11  LRA  615  and  note;  McHenry 
v.  Philadelphia,  etc.,  R.  Co.,  4  Del.  448; 
Central  Line  of  Boats  v.  Lowe,  50  Ga. 
509,  511;  Merchants'  Despatch  Co.  v. 
Smith,  76  111.  542;  Plaisted  v.  Boston, 
etc.,  Steam  Nav.  Co.,  27  Me.  132,  46 
AmD  587;  Pergusson  v.  Brent,  12  Md. 
9,  71  AmD  582;  Hall  v.  Cheney,  36 
N.  H.  26,  32;  Cormack  v.  New  York, 
etc.,  R.  Co.,  196  N.  T.  442,  44?,  90  NE 
56,  24  LRANS  1209,  17'  AnnCas  949; 
Merritt  v.  Earle,  29  N.  T.  115,  86  AmD 
292;  Dennis  v.  Massachusetts  Ben. 
Assoc.,  47  Hun  338,  343,  14  NYSt  605; 
Redpath  v.  Vaughn,  52  Barb.  (N.  Y.) 
489,  499;  McArthur  v.  Sears,  21  Wend. 
(N.  Y.)  190,  198;  McKinley  v.  Jutte, 
230  Pa.  122,  125,  79  A  244,  AnnCas 
1912A  452;  Havs  v.  Kennedy,  41  Pa. 
378,  379,  80  AmD  627;  Trent,  etc.,  Nav. 
Co.  v.  Wood,  4  Dougl.  290,  26  ECL  479, 
99  Reprint  884;  Forward  v.  Pittard, 
1  T.  R.  27,  99  Reprint  953,  1  ERC 
216. 

[a]  "Act  of  God"  is  not  absolutely 
synonymous  with  "inevitable  acci- 
dent," but  the  latter  term  properly 
refers  to  an  immediate  result,  spring- 
ing from  a  general  cause,  which  is 
properly  an  "act  of  God."  Blythe  v. 
Denver,  etc.,  R.  Co.,  15  Colo.  333,  339, 
25  P  702,  22  AmSR  403,  11  LRA  615 
and  note. 

[b]  The  distinction  between  the 
terms  "act  of  God"  and  "inevitable 
accident"  is  clearly  made  (1)  in  Hale 
v.  New  Jersey  Steam  Nav.  Co.,  15 
Conn.  539,  544,  39  AmD  398  (where 
Williams,  C.  J.,  said:  "If  the  defend- 
ants are  common  carriers,  the  question 
must  be  merely  what  are  the  liabili- 
ties of  common  carriers?  The  answer 
is,  for  all  losses,  even  inevitable  acci- 
dents, except  they  arise  from  the  act 
of  God,  or  the  public  enemy"),  and  (2) 
In  Merritt  v.  Earle,  29  N.  Y.  115,  117, 
86  AmD  292  (where  it  was  said:  "The 
expressions  'act  of  God'  and  'inevit- 
able accident'  have  sometimes  been 
used  in  a  similar  sense,  and  as  equiva- 
lent terms.  But  there  is  a  distinction. 
That  may  be  an  'inevitable  accident' 
which  no  foresight  or  precaution  of 
the  carrier  could  prevent;  but  the 
phrase  'act  of  God'  denotes  natural 
accidents  that  could  not  happen  by 
the  intervention  of  man — as  storms, 
lightning,  and  tempest.  The  expres- 
sion excludes  all  human  agency"). 

[c]  Expression  not  adequate. — The 
words    "inevitable    accident,"  which 


desirable  than  the  term  "inevitable  accident."73 

"Perils  of  the  sea"  has  in  like  manner;  and 
with  even  greater  inaccuracy,  been  used  inter- 
changeably with  the  phrase  "act  of  God."74 
However,  many  courts  have  recognized  the  dif- 
ference in  meaning  and  said  that  the  term 
"perils  of  the  sea"  has  a  much  wider  signification 
than  "act  of  God."75 

"dangers  of  the  sea"  are  said  to  be 
expressions  of  very  similar  import). 

75.  The  Majestic,  166  U.  S.  370, 
386,  17  SCt  597,  41  L.  ed.  1039;  Clyde 
Steamship  Co.  v.  Burrows,  36  Fla.  121, 
133,  18  S  349;  Plaisted  v.  Boston,  etc.. 
Steam  Nav.  Co.,  27  Me.  132,  46  AmD 
587;  Fergusson  v.  Brent,  12  Md.  9,  71 
AmD  582;  Merritt  v.  Earle,  29  N.  Y. 
115,  116,  86  AmD  292;  McArthur  v. 
Sears,  21  Wend.  (N.  Y.)  190,  196; 
Reaves  v.  Waterman,  29  S.  C.  L.  197, 
42  AmD  364;  Friend  v.  Woods,  6  Gratt. 
(47  Va.)  189,  195,  52  AmD  119. 

[a]  Por  example,  (1)  in  speaking 
of  "perils  of  the  sea,"  the  court,  in 
Cook  v.  Southeastern  Lime,  etc.,  Co., 
146  Fed.  lOlj  102,  said:  "Sometimes 
it  is  construed  as  equivalent  to  an  act 
of  God,  but  it  has  grown  to  have  a 
wider  signification,  and  the  expression 
is  generally  construed  to  denote  those 
accidents  at  sea  peculiar  to  naviga- 
tion arising  from  irresistible  forces 
or  overwhelming  power  which  do  not 
happen  by  the  intervention  of  man, 
and  cannot  be  guarded  against  by  the 
ordinary  exertions  of  human  skill  and 
prudence."  (2)  In  Tompkins  v.  The 
Dutchess  of  Ulster,  24  F.  Cas.  No. 
14,087a,  it  was  said  that  the  law  rec- 
ognizes a  distinction  between  "acts  of 
God"  and  "perils  of  the  sea,"  but  that 
there  is  no  authoritative  definition 
which  fixes  with  certainty  when  a  dis- 
aster is  to  be  classed  as  an  "act  of 
God,"  a  "peril  of  the  sea,"  or  an 
"inevitable  accident." 

[b]  "By  dangers  of  the  sea,"  said 
the  court  in  Dibble  v.  Morgan,  7  F. 
Cas.  No.  3,881,  1  Woods  406,  411,  "are 
meant  all  unavoidable  accidents  from 
which  common  carriers,  by  the  gen- 
eral law,  are  not  excused  unless  they 
arise  from  the  act  of  God." 

[c]  "Dangers  of  the  river." — (1) 
There  is  some  conflict  as  to  whether 
losses  occasioned  by  hidden  obstruc- 
tions in  a  river,  such  as  rocks,  logs, 
or  sawyers,  are  attributable  to  acts  of 
God,  or  whether  such  disasters  are 
only  included  in  "dangers  of  the 
river."  In  Turney  v.  Wilson,  7  Yerg. 
(Tenn.)  340,  343,  27  AmD  515,  it  was 
held  that  while  ordinarily  a  common 
carrier  is  liable  for  all  losses  not  oc- 
casioned by  the  act  of  God  or  public 
enemies,  he  may  limit  his  liability 
so  as  to  exclude  "dangers  of  the 
river,"  which  mean  all  hidden  obstruc- 
tions in  the  river,  such  as  rocks,  logs, 
sawyers,  etc.,  which  could  not  be  fore- 
seen or  avoided  by  human  prudence. 
See  also  Steele  v.  McTyer,  31  Ala.  667, 
70  AmD  516;  Sprowl  v.  Kellar,  4  Stew. 
&  P.  (Ala.)  382;  Jones  v.  Pitcher.  3 
Stew.  &  P.  (Ala.)  135,  24  AmD  716; 
Bentley  v.  Bustard,  16  B.  Mon.  (Kv.) 
64  3,  63  AmD  561;  Friend  v.  Woods,  6 
Gratt.  (47  Va.)  189,  195,  52  AmD  119. 
(2)  Distinguishing  between  the  ex- 
pression "act  of  God"  and  the  words 
"the  dangers  of  the  river  which  are 
unavoidable,"  which  appeared  in  a 
bill  of  lading  exhibited  in  the  case,  it 
was  said  by  Green,  J.,  in  Gordon  v. 
Buchanan,  5  Yerg.  (Tenn.)  71,  82: 
"The  exception  in  this  bill  of  lading 
of  'the  dangers  of  the  river  which  are 
unavoidable'  narrows  down  the  lia- 
bility of  the  owner  of  the  boat.  Many 
disasters  which  would  not  come  with- 
in the  definition  of  the  act  of  God 
would  fall  within  the  exception  in 
this  receipt.  Such,  for  instance,  as 
losses  occasioned  by  hidden  obstruc- 
tions in  the  river,  newly  placed  there, 
and  of  a  character  that  human  skill 
and  foresight  could  not  have  discov- 
ered and  avoided." 


are  preferred  by  some  to  "act  of  God," 
because  more  reverent,  are  not  ade- 
quate to  express  the  ground  of  a 
common  carrier's  excuse,  for  acci- 
dents arising  from  human  force  or 
fraud  are  sometimes  inevitable.  But 
"the  act  of  God"  denotes  natural  ac- 
cidents, such  as  lightning,  earth- 
quakes, and  tempests,  and  not  acci- 
dents arising  from  the  fault  or  negli- 
gence of  man.  McArthur  v.  Sears,  21 
Wend.  (N.  Y.)  190,  198. 

[d]  Relaxation  of  common  law. — 
The  term  "inevitable  accident,"  as 
used  to  represent  one  of  the  contin- 
gencies which  will  excuse  a  carrier 
for  loss  of  goods,  has  been  criticized 
as  a  relaxation  of  the  stringent  rules 
of  the  common  law,  and  as  embracing 
cases  of  accident  which  must  be  re- 
garded as  inevitable,  although  not 
happening  from  causes  that  fall  un- 
der the  legal  definition  of  an  act  of 
God  or  of  the  public  enemy.  Such 
would  be  the  irresistible  force  of  rob- 
bers, or  a  fire  commencing  elsewhere 
and  spreading  to  the  place  in  which 
the  goods  were  kept  by  the  carrier. 
Angell  Carr.  §§  154,  156.  And  so, 
where  the  jury  were  instructed  that 
the  carrier  was  liable  for  every  in- 
jury except  such  as  human  care  and 
foresight  could  not  prevent,  the  in- 
struction was,  if  anything,  too  favor- 
able to  the  carrier,  since  inevitable 
accidents,  unless  such  as  can  be  clas- 
sified under  the  legal  head  of  acts  of 
God  or  the  public  enemy,  will  not 
excuse  them.  Hall  v.  Cheney,  36  N. 
H.  26,  32. 

73.  U.  S.  v.  Kansas  City  Southern 
R.  Co.,  189  Fed.  471,  477.  In  Central 
Line  of  Boats  v.  Lowe,  50  Ga.  509, 
511,  the  court  declared  that  there  was 
"doubtless,  a  distinction  between  an 
'act  of  God'  and  an  unavoidable  acci- 
dent.' The  former  covers  only  nat- 
ural accidents,  such  as  lightning, 
earthquakes,  tempests,  and  the  like, 
and  not  accidents  arising  from  the 
negligence  or  act  of  man." 

[a]  In  bills  of  lading.— In  Hays  v. 
Kennedy,  41  Pa.  378,  385,  80  AmD  627, 
the  court  said:  'We  are  quite  satis- 
fied that  the  weight  of  authority  and 
of  reason,  shows  that  the  ordinary 
exceptions  in  bills  of  lading  of  una- 
voidable accidents,  have  a  much  larger 
sphere  than  that  which  is  attributed 
to  the  term  act  of  God,  by  the  very 
strict  interpretation  of  some  writers 
and  judges." 

74.  Williams  v.  Grant,  1  Conn.  4S7, 
492,  7  AmD  235  (where  Gould,  J., 
seemed  to  regard  the  meaning  of  the 
term  "dangers  of  the  sea"  as  equiva- 
lent to  that  of  "acts  of  God";  for 
where  the  vessel  transporting  the 
goods  of  plaintiff  ran  upon  a  rock, 
and  the  goods  were  thereby  damaged, 
the  judge  observed:  "The  defendants 
are,  indeed,  by  an  express  exception 
in  the  bill  of  lading,  excused,  so  far 
as  regards  losses  caused  by  'dangers 
of  the  sea.'  This  exception,  however, 
does  not  seem  at  all  to  qualify  their 
liability:  for,  by  'dangers  of  the  sea,' 
are  meant  no  other  than  inevitable 
perils,  or  accidents,  upon  that  ele- 
ment; and  by  such  perils  or  accidents, 
common  carriers  are  prima  facie  ex- 
cused, whether  there  is  any  such  ex- 
press exception  or  not");  Tuckerman 
v.  Stephens,  etc.,  Transp.  Co.,  32  N.  J. 
L.  320,  322  (where  the  court  was  of 
opinion  that  the  expressions  "perils 
of  the  sea"  and  "act  of  God"  were  only 
different  terms  for  the  same  thing). 
See  Crosby  v.  Fitch,  12  Conn.  410,  419, 
31  AmD  745  (where  "act  of  God"  and 


114 


ACT  OF  GOD — ACTORE  NON  PROBANTE,  ETC. 


[1  C.  J.]  1181 


(Cross  references.76) 
ACT  OF  INSOLVENCY.77 

ACT  OF  LAW.  The  operation  of  legal  rules  upon 
given  facts.78 

ACT  OF  PARLIAMENT.79 

ACT  OF  PROVIDENCE.80  An  accident  against 
which  ordinary  skill  and  foresight  is  not  expected 
to  provide.81 

ACT  OF  STATE.  An  exercise  of  sovereign 
power;82  acts  done  or  adopted  by  the  ruling  powers 
of  independent  states,  in  their  political  and  sov- 
ereign capacity.83 

ACT  OF  SUPERINTENDENCE.84 


ACT  OF  THE  LEGISLATURE.88 

ACT  ON  PETITION.  A  summary  mode  of  pro- 
ceeding, in  which  the  parties  state  their  respective 
cases  briefly  and  support  their  statements  by  affi- 
<  davit.86 

ACTOR.  In  ordinary  use  one  who  acts  or  takes 
part  in  any  affair;  a  theatrical  performer;  a  stage 
player.87  In  law  a  plaintiff:  ;88 .  and  in  old  English 
law  a  proctor  or  advocate  in  civil  courts  or  causes.89 
In  the  civil  law,  plaintiff  or  moving  party  in  a  legal 
proceeding.90 

ACTORE  NON  PROBANTE  ABSOLVITOR 
REUS.91 


76.  Act  of  G-od:    As  affecting-: 
Liability   for  negligence  see  Negli- 
gence [29  Cyc  441,  504]. 

Liability  of: 

Carrier  see  Carriers  [6  Cyc  376]; 
Shipping  [36  Cyc  204,  238]. 

Tax  collector  for  loss  of  money  col- 
lected see  Taxation  [37  Cyc  1205]. 
Performance  of: 

Condition  see  Bonds  [5  Cyc  806]; 
Deeds  [13  Cyc  704];  Recogni- 
zances [34  Cyc  552]. 

Contract  see  Carriers  [6  Cyc  376]; 
Contracts  [9  Cyc  689];  Railroads 
[33  Cyc  338]. 
Pleading  see  Pleading  [31  Cyc  696]. 
See  also  Accident  ante  p  390;  Actions 

ante  §  63;  Casualty  [6  Cyc  701]; 

Dangers  of  the  River  [13  Cyc  257]; 

Dangers  of  the  Sea  [13  Cyc  258]; 

Inevitable  Accident  [22  Cyc  499] ; 

Superior  Force  [37  Cyc  594];  Un- 
avoidable Accident   [39  Cyc  666]; 

Vis  Major  [40  Cyc  213]. 

77.  See  Insolvency  [22  Cyc  1271]. 

78.  Abbott  L.  D. 

[a]  Under  the  rule  in  extradition 
cases  that  the  bail  will  be  exonerated 
where  the  performance  of  the  condi- 
tion is  rendered  impossible  by  the  act 
of  the  law,  it  is  held  that  if  the  prin- 
cipal is  arrested  in  the  state  where 
the  obligation  is  given  and  sent  out 
of  the  state  by  the  governor,  upon  the 
requisition  of  the  governor  of  another 
state,  it  is  within  the  term  "act  of 
the  law."  Taylor  v.  Taintor,  16  Wall. 
(U.  S.)  366,  369,  21  L.  ed.  287.  In  this 
case  it  was  held  that  the  law  which 
renders  the  performance  impossible, 
and  therefore  excuses  failure,  must 
be  a  law  operative  in  the  state  where 
the  obligation  was  assumed. 

79.  See  Act  Congress  ante  p  1172. 

80.  See  Accident  ante  p  390;  Ac- 
tions §  63;  Act  of  God  ante  p  1172; 
Casualty  [6  Cyc  701]  ;  Inevitable  Acci- 
dent [22  Cyc  499];  Superior  Force 
[37  Cyc  594];  Unavoidable  Accident 
[39  Cyc  666];  Vis  Major  [40  Cyc  213]. 

81.  See  McCoy  v.  Danley,  20  Pa. 
85,  91,  57  AmD  680  (holding  that  the 
expression  does  not  include  those 
floods  which  happen  so  frequently 
that  men  of  ordinary  prudence  are 
expected  to  calculate  upon  them;  and 
against  such  swellings  defendant  was 
bound  to  provide  when  he  erected  his 
dam). 

82.  Salaman  v.  Secretary  of  State 
of  India,  [1906]  1  K.  B.  613,  639.  In 
this  case  the  court  said:  "Its  sanc- 
tion is  not  that  of  law,  but  that  of 
sovereign  power,  and,  whatever  it 
be,  municipal  Courts  must  accept  it, 
as  it  is,  without  question.  But  it 
may,  and  often  must,  be  part  of  their 
duty  to  take  cognizance  of  it.  For 
instance,  if  an  act  is  relied  upon  as 
being  an  act  of  State,  and  as  thus 
affording  an  answer  to  claims  made 
by  a  subject,  the  Courts  must  decide 
whether  it  was  in  truth  an  act  of 
State,  and  what  was  its  nature  and 
extent.  .  .  .  But  in  such  an  in- 
quiry the  Court  must  confine  itself  to 
ascertaining  what  the  act  of  State 
in  fact  was,  and  not  what  in  its 
opinion  it  ought  to  have  been.  In 
like  manner  municipal  Courts  may 
have  to  consider  the  results  of  acts 
of  State,  i.  e.,  their  effects  on  the 
rights  of  individuals,  and  even  of  the 
Government  itself.    Acts  of  State  are 


not  all  of  one  kind;  their  nature  and 
consequences  may  differ  in  an  infinite 
variety  of  ways,  and  these  differences 
may  profoundly  affect  the.  position  of 
municipal  Courts  with  regard  to  them. 
For  instance,  an  act  of  State  may  fix 
the  relations  between  two  States,  each 
of  which  continues  to  possess  an  in- 
dependent existence.  The  conse- 
quences of  such  an  act  of  State  are 
entirely  beyond  the  cognizance  of  mu- 
nicipal Courts,  because  they  do  not 
administer  treaty  obligations  between 
independent  States." 

[aj  "Tlx©  true  view  of  an  act  of 
State  appears  to  me  to  be  that  it  is 
a  catastrophic  change,  constituting  a 
new  departure.  Municipal  law  has 
nothing  to  do  with  the  act  of  change 
by  which  this  new  departure  is  ef- 
fected. Its  duty  is  simply  to  accept 
the  new  departure;  and  its  power  and 
its  duty  to  adjudicate  upon,  and  en- 
force rights  of  individuals,  or  of  the 
Government,  in  the  future,  appear  to 
me  to  be  precisely  the  same  whether 
the  origin  of  such  rights  be  an  act 
of  State  or  not.  But,  although  this 
be  so,  it  must  not  be  supposed  that  the 
principles  of  interpretation  applicable 
to  an  act  of  State  are  the  same  as 
those  which  apply  to  other  acts.  For 
instance,  if  an  act  of  State  be  ex- 
pressed in  a  document  purporting  to 
confer  benefits  on  an  individual,  it  by 
no  means  necessarily  follows  that 
there  is  any  intention  to  create  a  con- 
tract, or  that  the  document  should  be 
construed  by  the  same  canons  of  in- 
terpretation as  would  be  adopted  in 
the  case  of  a  contract  between  two 
individuals.  A  Government  in  the 
exercise  of  its  sovereign  power  may 
well  desire  to  reserve  to  itself  discre- 
tionary powers  quite  inconsistent  with 
contractual1  relations.  There  is  no 
presumption  in  the  case  of  an  act  of 
State  that  this  is  not  the  case,  and,  if 
the  language  of  the  document  and  the 
circumstances  of  the  case  point  to 
such  a  conclusion,  the  Court  is  bound 
to  accept  it,  however  vague  and  in- 
definite it  may  make  the  effect  of  the 
act  of  State."  Salaman  v.  Secretary 
of  State  of  India,  [1906]  1  K.  B.  613,  640. 

83.  Baird  v.  Walker,  5  Newfoandl. 
490. 

[a]  Municipal  action. — General  and 
implied  powers  arising  out  of  the 
charter  of  a  municipal  corporation  do 
not  constitute  such  legislative  author- 
ity for  an  ordinance  passed  by  the 
municipality  repealing  or  repudiating 
a  prior  ordinance  by  which  it  entered 
into  a  contract  as  to  render  it  an  "act 
of  the  state"  within  the  contract 
clause  of  the  federal  constitution. 
American  Tel.,  etc.,  Co.  v.  New  De- 
catur, 176  Fed.  133,  137. 

[b]  Right  to  question. — It  has 
been  held  that  where  the  East  India 
Company,  as  representing  the  crown, 
has  done  acts  of  such  a  nature,  and 
under  such  circumstances,  as  to  lead 
to  the  conclusion  that  those  acts  were 
done  in  the  exercise  of  supreme  power, 
as  acts  of  state,  and  to  negative  any 
intention  to  give  thereby  legal  rights, 
whether  contractual  or  otherwise,  to 
an  individual  or  individuals  as  against 
the  company,  the  municipal  courts 
have  no  jurisdiction  to  question  the 
validity  of  those  acts,  or  to  entertain 
any  claim  in  respect  thereof  by  an 
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individual  against  the  secretary  of 
state  for  India,  as  the  successor  of  the 
East  India  Company.  Salaman  v.  Sec- 
retary of  State  of  India,  [1906]  1  K. 
B.  613. 

[c]    Acts  obnoxious  to  state  laws. 

—Where  a  state  has  conferred  power 
on  some  one  of  its  agencies  to  per- 
form a  certain  function  involving  the 
exercise  of  discretion,  the  perform- 
ance of  such  function  within  that 
grant,  although  in  a  manner  to  ren- 
der it  obnoxious  to  the  laws  of  the 
state,  is  none  the  less  the  act  of  the 
state  within  the  contemplation  of  the 
constitutional  prohibition  against  dep- 
rivation of  life,  liberty,  or  property 
without  due  process  of  law.  San  Fran- 
cisco Gas,  etc.,  Co.  v.  San  Francisco, 
189  Fed.  943,  945. 

84.  See  Master  and  Servant  [26 
Cyc  1307]. 

[a]  What  constitutes  see  Ameri- 
can Mfg.  Co.  v.  Bigelow,  188  Fed.  34, 
36,  110  CCA  77;  Louisville,  etc.,  R.  Co. 
v.  Andrews,  171  Ala.  200,  205,  54  S 
553;  Impellizzieri  v.  Crawford,  148 
App.  Div.  758,  760,  133  NTS  336;  Vin- 
cenzo  v.  Delaware,  etc.,  Co.,  126  App. 
Div.  481,  110  NTS  589;  Lowery  v. 
Huntington  Light,  etc.,  Co.,  121  App. 
Div.  245,  105   NYS  852. 

85.  See  Act  of  Congress  ante  p  1172. 

86.  Ville  de  Varsovie,  2  Dods.  174, 
184  [quot  The  Tartar,  1  Hagg.  Adm. 
1  note  4]. 

87.  Webster  New  Int.  D. 

[a]  "A  character  in  a  play  who 
goes  through  with  a  series  of  events 
on  the  stage  without  speaking,  if 
such  be  his  part  in  the  play,  is  none 
the  less  an  actor  in  it  than  one  who, 
in  addition  to  motions  and  gestures, 
uses  his  voice."  Daly  v.  Palmer,  6 
F.  Cas.  No.  3,552,  6  Blatchf.  256,  264. 

[b]  A  Chinese  actor  is  not  a  "la- 
borer" liable  to  exclusion  within  the 
Chinese  Exclusion  Act.  In  re  Ho  King, 
14  Fed.  724,  725,  8  Sawy.  438. 

88.  Burrill  L.  D. 

[a]  One  of  constituent  parts  of  a 
court. — In  Accousi  v.  G.  A.  Stowers 
Furniture  Co.,  (Tex.  Civ.  A.)  83  SW 
1104,  1105  [cit  Chase  Blackstone  626, 
627],  the  court  said:  "In  every  court 
there  must  be  at  least  three  constitu- 
ent parts — the  actor,  reus,  and  judex: 
the  actor,  or  plaintiff,  who  complains 
of  injury  done;  the  reus,  or  defendant, 
who  is  called  upon  to  make  satisfac- 
tion for  it;  and  the  judex,  or  judicial 
power,  which  is  to  examine  the  truth 
of  the  fact,  to  determine  the  law  aris- 
ing upon  the  fact,  and,  if  an  injury 
appears  to  have  been  done,  to  ascer- 
tain and  by  its  officers  to  apply  the 
remedy." 

[b]  Term  applicable  to  interven- 
ers.— The  rule  that  each  party  to  a 
proceeding  under  a  statute  to  deter- 
mine the  right  to  purchase  state  lands 
is  an  "actor"  and  must  state  in  his 
pleading  facts  sufficient  to  show  that 
he  has  some  right  to  the  land  better 
than  that  of  the  adverse  party  applies 
to  one  who  is  admitted  as  an  inter- 
vener as  well  as  to  the  original  par- 
ties. Moran  v.  Bonynge,  157  Cal.  295. 
297,  107  P  312. 

89.  Jacob  L.  D. 

90.  Escriche  Diccionario. 

91.  A  maxim  meaning  "The  plain- 
tiff not  proving  [his  demand]  the  de- 
fendant is  acquitted."    Burrill  L.  D- 
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3.  Negligence  of  Carrier  and  That  of  Its  Employees  [$  1156]  p  718 

4.  Applications  of  Rule  to  Particular  Classes  of  Passengers  [$$  1157-11G2]  p  719 

a.  In  General  [$  1157]  p  719 

b.  Gratuitous  Passengers;  Free  Passes  [$  1158]  p  720 

c.  Employees  of  Others  in  General  [{  1159]  p  721 

d.  Drovers'  Passes  or  Contracts  [§  1160]  p  723 

e.  Express  Messengers  [$  1161]  p  725 

f.  Mail  Agents  [$  1162]  p  726  _ 

5.  Transportation  over  Connecting  Lines  [}  1163]  p  726 

6.  What  Law  Governs  [$  1164]  p  726 

Vm.  EJECTION  OF  PASSENGERS  AND  INTRUDERS  [${  1165-1228]  p  727 

A.  Disorderly  Conduct;  Obnoxious  Persons  [}§  1165-1166]  p  727 

1.  In  General  [§  1165]  p  727 

2.  Intoxicated  Passengers  [§  1166]  p  729 

B.  Failure  or  Refusal  to  Comply  with  Regulations  [$$  1167-1171]  p  730 

1.  InGeneral  [$  1167]  p  730 

2.  Separation  of  Races  [$  1168]  p  730 

3.  Conducting  Business  in  Carrier's  Vehicle  or  Depot  [$  1169]  p  731 

4.  Riding  on  Freight  Trains  [§  1170]  p  731 

5.  Riding  in  Cars  Reserved  for  Women  [$  1171]  p  731 

C.  Failure  or  Refusal  to  Pay  Fare  or  Produce  Ticket  [{■$  1172-1176]  p  731 

1.  InGeneral  [$  1172]  p  731 

2.  Where  Failure  or  Refusal  Is  Justified  [$  1173]  p  734 

3.  Opportunity  to  Pay  Fare  or  Produce  Ticket  [$  1174]  p  735 
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1.  InGeneral  [$  1178]  p  739 
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a.  InGeneral  [$  1179]  p  740 

b.  Conditions  as  to  Signing,  Stamping,  and  Identification  [§  1180]  p  740 

3.  Where  Time  Limit  Has  Expired  [$  1181]  p  742 

4.  Where  Defect  Is  Due  to  Agent's  Mistake  [U  1182-1184]  p  743 

a.  Rule  That  Ticket  Is  Conclusive  Evidence  as  to  Right  to  Transportation  [§  1182]  p  743 
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1.  Before  Steps  Taken  for  Ejection  [$  1187]  p  748 
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3.  Sufficiency  of  Payment  or  Tender  [§  1189]  p  751 
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For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

116 


30    [10  C.  J.] 


CARRIERS 


P.  Actions  for  Wrongful  Ejection  [${  1213-1228]  p  779 
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d.  Rule  of  Carrier  Requiring  Transfer  Tickets  [§  1247]  p  813 
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(3)  Who  Entitled  to  Penalty  [§  1254]  p  816 
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For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  s&me  title,  page  and  note  number. 
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he  is  given  a  wrong  ticket  which  has  expired  or 
will  expire  before  he  completes  his  journey.  Where 
the  limitation  docs  not  appear  on  the  face  of  the 
ticket,  but  is  based  on  some  rule  not  known  to  him, 
a  passenger  who  in  good  faith  attempts  to  use  the 
ticket  in  violation  of  sucli  a  rule  cannot  be  ejected.8 
[§  1182]  4.  Where  Defect  Is  Due  to  Agent's 
Mistake— a.  Rule  That  Ticket  Is  Conclusive  Evi- 
dence as  to  Right  to  Transportation.7  There  is  a 
conflict  of  authority  as  to  the  liability  of  the  car- 
rier for  the  ejection  of  a  passenger  who  holds  and 
tenders  a  defective  or  invalid  ticket  or  token,  the 
invalidity  of  which  is  due  to  the  negligence  or  mis- 


take of  one  of  the  carrier's  agents.  According  to 
some  authorities  the  face  of  the  ticket  is,  as  between 
the  conductor  and  the  passenger,  conclusive  evidence 
of  the  latter's  right  to  transportation;  and  where 
the  ticket  is  defective  or  invalid,  even  through  the 
fault  of  an  agent  of  the  carrier,  the  conductor  can- 
not be  expected  to  listen  to  the  passenger's  ac- 
count of  'the  transaction,  but  the  passenger  should 
either  pay  his  fare  or  walk  quietly  off  the  train, 
and  then  resort  to  an  action  against  the  company 
for  breach  of  contract;  and  if  he  attempts  to  retain 
his  place  without  paying  fare,  and  is  ejected,  he 
can  recover  no  damages  for  the  ejection,8  particu- 


ejection  of  the  passenger  wrongful, 
so  as  to  enable  him  to  recover  dam- 
ages therefor.  Mitchell  v.  Southern 
R.  Co.,  77  Miss.  917,  27  S  834. 

5.  Ark. — St.  Louis  Southwestern 
R  Co.  v.  Furlow,  81  Ark.  496,  99  SW 
689. 

Ind. — Calloway  v.  Mellett.  15  Ind. 
A.  366,  44  NE  198,  57  AmSR  238. 

Iowa. — Ellsworth  v.  Chicago,  etc., 
R.  Co.,  95  Iowa  98,  63  NW  584,  29 
LRA  173. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gaines,  99  Ky.  411.  36  SW  174,  18 
KyL  387.  59  AmSR  465. 

Tex. — Gulf,  etc.,  R.  Co.  v.  "Wright, 
2  Tex.  Civ.  A.  463,  21  SW  399. 

Compare  Shelton  v.  Erie  R.  Co.,  73 
N.  J.  L.  558,  564,  66  A  403,  118  AmSR 
704,  9  LRANS  727,  9  AnnCas  883 
[clt  Cyc]  (holding  that  the  rule  that 
on  refusal  to  pay  fare,  a  person  on 
a  train  may  be  ejected  therefrom  is 
not  altered  by  the  fact  that  he  has 
an  expired  limited  ticket  for  which 
he  paid  a  rate  for  which  the  railroad 
company  should  have  given  him  an 
unlimited  ticket,  nor  does  the  state- 
ment of  this  fact  to  the  conductor 
render  the  ejection  actionable). 

[a]  Where  a  passenger  purchases 
a  ticket  from  a  station  at  which  there 
Is  no  train  passing  until  the  follow- 
ing day,  but  the  ticket  agent  so 
limits  his  ticket  that  it  is  not  good 
after  the  expiration  of  the  day  of 
sale,  and  there  is  also  a  rule  of  the 
road  that  the  conductor  may  honor 
a  ticket  apparently  out  of  date  if 
the  circumstances  will  warrant  it, 
the  railroad  company  is  liable  for 
the  ejection  pf  the  passenger  from 
the  first  train  which  he  could  take, 
because  of  the  expiration  of  his 
ticket.  St.  Louis  Southwestern  R. 
Co.  v.  Furlow,  81  Ark.  496,  99  SW  689. 

[b]  Wrong  date, — Where  a  ticket 
is  presented  bearing  a  date  prior  to 
the  day  of  presentation,  which  latter 
day,  however,  was  the  actual  date 
of  purchase,  and  the  conductor  re- 
fuses to  accept  it  because  it  bears 
a  prior  date,  the  passenger  may  re- 
fuse to  pay  or  to  get  off,  and  being 
forcibly  ejected  may  recover  there- 
for, notwithstanding  the  fact  that 
if  the  date  of  the  ticket  had  been  the 
true  date  of  sale  he  would  not  have 
been  entitled  to  the  passage.  Ells- 
worth v.  Chicago,  etc.,  R.  Co.,  95 
Iowa  98,  63  NW  584,  22  LRA  173. 

[c]  Wrong  limit. — Where  a 
ticket  agent  agreed  to  sell  a  round 
trip  ticket  good  for  thirty  days,  re- 
ceived the  money  therefor,  and  de- 
livered the  ticket,  and  the  purchaser 
soon  afterward  found  that  it  was 
limited  to  ten  days,  and  demanded 
a  change  in  the  ticket  or  a  return  of 
the  money,  but  was  refused  both, 
the  company  could  not  defend  an  ac- 
tion for  the  unlawful  ejection  of  the 
purchaser's  wife  while  riding  on  the 
return  coupon  within  thirty  days,  on 
the  ground  that  the  breach  of  con- 
tract occurred  when  the  agent  re- 
fused to  change  the  ticket,  and  that 
the  attempt  to  ride  on  the  return 
coupon  was  at  the  passenger's  risk. 
Gulf,  etc..  R.  Co.  v.  Halbrook,  12  Tex. 
Civ.  A.  475,  33  SW  1028. 

6.  Georgia  R.  Co.  v.  Baldoni,  115 
Ga.  1013,  42  SE  364;  Maroney  v.  Old 
Colony,  etc.,  R.  Co.,  106  Mass.  153, 
8  AmR  305;  Carvey  v.  Detroit,  etc., 
R.  Co.,  133  Mich.  659,  95  NW  716. 

Ejection  for  tailnxe  or  refusal  to 


comply  with  regulations  see  gener- 
ally supra  §§  1167-1171. 

limitation  as  to  time  generally  see 

supra  §§  1138-1140. 

7.  Nature  and  effect  of  ticket  gen- 
erally see  supra  §§  1117,  1118. 

8.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Maxwell,  190  Ala.  47,  66  S  669;  Mc- 
Ghee  v.  Reynolds,  117  Ala.  413,  23  S 
68;  South,  etc.,  R.  Co.  v.  Huffman,  76 
Ala.  492,  52  AmR  349. 

D.  C. — Baggett  v.  Baltimore,  etc., 
R.  Co.,  3  App.  522. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell,  112  111.  295,  54  AmR  238;  Chi- 
cago, etc.,  R.  Co.  v.  Griffin,  68  111. 
499;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  AmD  96; 
Chicago,  etc.,  R.  Co.  v.  Stratton,  111 
111.  A.  142;  Chicago,  etc.,  R.  Co.  v. 
Bannerman,  15  111.  A.  100.  But  see 
Ohio,  etc.,  R.  Co.  v.  Cope,  36  111.  A. 
97  (holding  that  a  railroad  company 
cannot  refuse  to  accept  a  defective 
ticket,  where  the  defect  is  due  to  the 
carelessness  of  its  agents). 

Kan. — Arnold  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  400,  105  P  541;  Rolfs  v. 
Atchison,  etc.,  R.  Co.,  66  Kan.  272,  71 
P  526. 

Ky. — Illinois  Cent.  R.  Co.  v.  Rob- 
erts, 148  Ky.  478,  146  SW  1113;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
473,  146  SW  1110;  Cincinnati,  etc.,  R. 
Co.  v.  Carson,  145  Ky.  81,  140  SW 
71;  Illinois  Cent.  R.  Co.  v.  Jackson, 
117  Ky.  900,  79  SW  1187,  25  KyL 
2087;  Lexington,  etc.,  R.  Co.  v.  Lyons, 
104  Ky.  23,  46  SW  209,  20  KyL  516; 
Louisville,  etc.,  R.  Co.  v.  Gaines,  99 
Ky.  411,  36  SW  174,  18  KyL  387,  59 
AmSR  465. 

Md. — Western  Maryland  R.  Co.  v- 
Stocksdale,  83  Md.  245,  34  A  880  [dist 
Philadelphia,  etc.,  R.  Co.  v.  Rice,  64 
Md.  63,  21  A  97]. 

Mass. — Dixon  v.  New  England  R. 
Co.,  179  Mass.  242,  60  NE  581;  Brad- 
shaw  v.  South  Boston  R.  Co.,  135 
Mass.  407,  46  AmR  481.  Compare 
Murdock  v.  Boston,  etc.,  R.  Co.,  137 
Mass.  293,  299,  50  AmR  307  (where  It 
was  held  that  if  the  ticket  agent  of  a 
carrier  delivers  to  a  passenger  a 
ticket  with  a  hole  punched  in  It,  and 
assures  him  that  the  ticket  entitles 
him  to  be  carried  to  his  place  of  des- 
tination, when  in  fact,  by  the  rules 
of  the  carrier,  it  does  not,  and  the 
passenger  is  expelled  by  the  conduc- 
tor for  refusing  to  pay  additional 
fare,  he  may  maintain  an  action 
against  the  carrier  for  such  ejec- 
tion. In  this  case  the  court,  in 
distinguishing  the  case  of  Bradshaw 
v.  South  Boston  R.  Co.,  supra,  in 
part,  said:  "The  ticket  seller  as- 
sumed to  know,  and  gave  assurances 
which  the  plaintiff  had  a  right  to 
rely  on,  and  which  he  did  rely  on. 
If,  when  the  conductor  refused  to  ac- 
cept the  punched  ticket,  it  had  ap- 
peared on  an  inspection  of  it  that 
there  had  been  a  mistake,  and  that 
it  did  not  on  its  face  purport  to  be 
good  for  a  passage  over  that  part 
of  the  defendant's  road,  and  that  the 
ticket  seller  had  delivered  to  the 
plaintiff  a  good  ticket  upon  some 
other  railroad,  or  to  some  place  which 
had  already  been  passed,  when  the 
mistake  was  discovered,  and  it  was 
found  that  the  plaintiff  had  through 
inadvertence  accepted  a  ticket  which 
on  its  face  was  plainly  insufficient, 
then  this  case  would  have  fallen 
within    the   doctrine   of   the  recent 
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decision  in  Bradshaw  v.  South  Bos- 
ton R.  Co.,  135  Mass.  407,  46  AmR 
481,  and  it  would  have  been  the  duty 
of  the  plaintiff  to  yield  for  the  time 
being,  and  pay  his  fare  anew,  or  with- 
draw from  the  car,  unless  a  distinc- 
tion should  be  taken  between  the 
rights  of  passengers  upon  steam  rail- 
ways and  street  railways  under  such 
circumstances, — a  question  which  we 
do  not  now  consider.  .  .  .  But,  in 
the  present  case,  such  is  not  the  posi- 
tion of  the  parties"). 

Mich. — Brown  v.  Rapid  R.  Co.,  134 
Mich.  591,  96  NW  925;  Keen  v.  De- 
troit Electric  R.  Co.,  123  Mich.  247. 
81  NW  1084;  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439,  56  NW 
848,  37  AmSR  354;  Mahoney  v.  De- 
troit St.  R.  Co.,  93  Mich.  612,  53  NW 
793,  32  AmSR  528,  18  LRA  335,  36 
CentrLJ  90;  Heffron  v.  Detroit  City 
R.  Co.,  92  Mich.  406,  52  NW  802,  31 
AmSR  601,  16  LRA  345  [dist  Huffoi'd 
v.  Grand  Rapids,  etc.,  R.  Co.,  64  Mich. 
631,  31  NW  544,  8  AmSR  859];  Fred- 
erick v.  Marquette,  etc.,  R.  Co.,  37 
Mich.  342,  26  AmR  531. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616;  Woods  v.  Metropoli- 
tan St.  R.  Co.,  48  Mo.  A.  125. 

N.  J. — Wilson  v.  West  Jersey,  etc., 
R.  Co.,  83  N.  J.  L.  755,  85  A  347,  43 
LRANS  1148;  Shelton  v.  Erie  R.  Co., 
73  N.  J.  L.  558,  564,  66  A  403,  118 
AmSR  704,  9  LRANS  727,  9  AnnCas 
883  and  note  [cit  Cyc];  Petrie  v. 
Pennsylvania  R.  Co.,  42  N.  J.  L.  449; 
Zimmerman  v.  New  York,  Lake  Erie, 
etc.,  R.  Co.,  17  N.  J.  L.  J.  7;  Durand 
v.  Newark,  etc.,  St.  R.  Co.,  11  N.  J. 
L.  J.  370. 

N.  Y. — Beebe  v.  Ay  res,  28  Barb. 
275;  Weaver  v.  Rome,  etc.,  R.  Co.,  3 
Thomps.  &  C.  270;  Nolan  v.  New 
York,  etc.,  R.  Co.,  41  N.  Y.  Super. 
541;  Maxson  v.  Pennsylvania  R.  Co., 
49  Misc.  502,  97  NYS  962. 

Or. — Peabody  v.  Oregon  R.,  etc., 
Co.,  21  Or.  121,  26  P  1053,  12  LRA 
823 

Pa. — Robb  v.  Pittsburg,  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

Va. — Virginia,  etc.,  R.  Co.  v.  Hill, 
105  Va.  729,  54  SE  872,  6  LRANS  899. 

Wis. — Yorton  v.  Milwaukee,  etc., 
R.  Co.,  54  Wis.  234,  11  NW  482,  41 
AmR  23. 

[a]    Reasons   for  rule. — (1)  "As 

between  the  conductor  of  a  railway 
train  and  the  passenger,  it  is  incum- 
bent upon  the  passenger  to  produce 
as  a  ticket  one  which  is  apparently 
good  upon  its  face,  or  pay  the  fare  in 
cash,  and  that,  failing  to  do  this,  the 
conductor  has  the  right  to  eject  the 
passenger  from  the  car.  Any  other 
rule  would  result  in  unseemly  con- 
tests between  the  passenger  and  con- 
ductor, and  would  put  upon  the  con- 
ductor the  burden  of  determining  at 
his  peril,  by  facts  not  evidenced  by 
the  ticket  produced."  Brown  v. 
Rapid  R.  Co..  134  Mich.  591,  592,  96 
NW  925.  (2)  "As  to  the  right  of  a 
conductor  to  eject  a  passenger  who 
is  found  riding  on  a  train,  on  a  ticket 
void  on  its  face,  it  is  proper  to  say, 
and  we  may  announce,  without  elab- 
oration, as  the  proper,  conclusion  sus- 
tained by  the  great  weight  of  au- 
thority, that  the  ticket  is  the  sole 
and  conclusive  evidence  to  the  con- 
ductor of  a  passenger's  right,  as 
such,  to  be  on  the  train;  that  the 
conductor  has  the  right  to  rely  upon 
the  express  language  of  the  contract 
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larly  where  the  passenger  by  using  ordinary  dili- 
gence could  have  discovered  the  mistake.9  It  has 
been  held,  however,  that  an  ejection  is  wrongful 
where  it  cannot  be  said  as  a  matter  of  law  that  the 
ticket  on  its  face  does  not  authorize  a  passenger  to 
ride  on  it,  particularly  where  the  conductor  knows 
of  the  passenger's  right  to  transportation.10 

[§  1183]  b.  Rule  That  Ticket  Is  Not  Conclusive 
Evidence  of  Right  to  Transportation.  The  weight 
of  authority,  however,  is  to  the  effect  that  where  a 
passenger  exercises  ordinary  prudence  in  the  pur- 


chase of  his  ticket  or  in  accepting  a  token  showing 
his  right  to  transportation,  and  boards  a  train  be- 
lieving that  he  has  obtained  that  which  he  sought, 
he  is  entitled  to  ride  thereon,  even  though  through 
mistake  or  negligence  of  the  carrier's  agent  he  is 
not  furnished  with  proper  evidence  of  his  right  to 
be  transported;  and  if  the  conductor  fails  to  heed 
his  statements  and  explanations  as  to  his  rights, 
and  ejects  him  from  the  train,  the  carrier  is  liable 
therefor,11  particularly  where  from  the  ticket  itself, 
or  from  surrounding  circumstances  known  to  the 


as  expressed  in  the  ticket,  and  when 
it  is  void  on  its  face,  Ln  default  of 
payment  of  fare  he  may  deny  the 
right  of  the  passenger  to  ride  on 
such  ticket,  and  expel  him  in  a  proper 
manner  from  the  train."  McGhee  v. 
Reynolds,  117  Ala.  413,  419,  23  S  68. 

[b]  Duty  to  believe  passenger. — 
The  conductor  is  not  bound  to  accept 
the  mere  statements  of  the  passen- 
ger which  are  contradicted  by  the 
circumstances  as  they  appear  to  him. 
Mahoney  v.  Detroit  St.  R.  Co.,  93 
Mich.  612,  53  NW  793,  32  AmSR  528, 
18  LRA  335;  Townsend  v.  New  York 
Cent,  etc.,  R.  Co.,  56  N.  Y.  295,  15 
AmR  419;  Yorton  v.  Milwaukee,  etc., 
R.  Co.,  54  Wis.  234,  11  NW  482,  41 
AmR  23. 

[c]  Failure  to  get  exchange 
ticket. —  (1)  Where  a  passenger  hold- 
ing a  mileage  book  containing  a  pro- 
vision that  it  would  not  be  honored 
on  the  train,  but  must  be  presented  at 
a  ticket  office  by  the  original  holder, 
and  there  exchanged  for  a  continuous 
passage  ticket,  presented  such  ticket 
at  a  station  and  requested  a  ticket, 
but  the  agent  at  the  station  informed 
him  that  he  had  not  time  to  issue  a 
ticket  before  the  train  arrived,  and 
thereupon  the  passenger  boarded  the 
train  without  a  ticket  and  was 
ejected  therefrom,  he  was  not  enti- 
tled to  recover  therefor,  since,  as  be- 
tween the  conductor  and  the  passen- 
ger, the  passenger's  right  to  travel 
depended  on  the  production  of  a 
ticket  or  the  payment  of  a  cash  fare. 
Pittsburgh,  etc.,  R.  Co.  v.  Daniels,  90 
111.  A.  154.  Compare  Pittsburg,  etc., 
R.  Co.  v.  Street,  26  Ind.  A.  224,  59  NE 
404  (where  the  passenger  relied  on 
the  ticket  agent's  statement  that  he 
could  ride  on  his  mileage  without  an 
exchange  ticket).  (2)  This  is  also 
true  where  a  passenger  could  not  se- 
cure the  exchange  ticket,  owing  to 
negligent  attendance  of  the  ticket 
agent.  Robb  v.  Pittsburg,  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

[d]  "WTiere  a  passenger  entitled 
to  a  naif  fare  rate  has  failed  to  se- 
cure a  proper  ticket,  through  fault 
of  the  agent,  and  on  explanation  to 
the  first  conductor  has  been  allowed 
to  travel  on  half  fare,  he  cannot  com- 
plain if  a  subsequent  conductor  re- 
fuses him  such  privilege  and  ejects 
him  from  the  train.  St.  Louis,  etc., 
R.  Co.  v.  Carroll,  13  111.  A.  585. 

9.  Wiggins  v.  King,  91  Hun  340, 
36  NYS  768. 

10.  Parish  v.  Ulster,  etc.,  R.  Co., 
192  N.  Y.  353,  85  NE  153  [rev  113 
App.  Dlv.  894  mem,  98  NYS  1109 
mem]. 

11.  U.  S. — New  York,  etc.,  R.  Co. 
v.  Winter,  143  U.  S.  60,  12  SCt  356, 
36  L.  ed.  71;  Pennsylvania  Co.  v. 
Lenhart,  120  Fed.  61,  56  CCA  467; 
Northern  Pac.  R.  Co.  v.  Pauson,  70 
Fed.  585,  17  CCA  287,  30  LRA  730 
[dist  Mosher  v.  St.  Louis,  etc.,  R. 
Co.,  127  U.  S.  390,  8  SCt  1324,  32  L. 
ed.  249  (aff  23  Fed.  326)].  But  see 
Pouilin  v.  Canadian  Pac.  R.  Co.,  52 
Fed.  197,  3  CCA  23,  17  LRA  800;  New 
York,  etc.,  R.  Co.  v.  Bennett,  50  Fed. 
496,  1  CCA  392  (both  upholding  the 
contrary  rule). 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Baty,  88  Ark.  282,  114  SW  218  [dist 
Little  Rock  R.,  etc.,  Co.  v.  Goerner, 
80  Ark.  158,  95  SW  1007,  7  LRANS 
97  and  note,  10  AnnCas  273];  Hot 
Springs  R.  Co.  v.  Deloney,  65  Ark. 


177,  45  SW  351,  67  AmSR  913. 

Cal. — Elser  v.  Southern  Pac.  Co., 
7  Cal.  A.  493,  94  P  852. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Almand,  116  Ga.  780,  43  SE  67;  Geor- 
gia R.,  etc.,  Co.  v.  Dougherty,  86  Ga. 
744,  12  SE  747,  22  AmSR  499;  Head 
v.  Georgia  Pac.  R.  Co.,  79  Ga.  358, 
7  SE  217,  11  AmSR  434;  Savannah 
City,  etc.,  R.  Co.  v.  Brauss,  70  Ga. 
368. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Wilson,  161  Ind.  153,  66  NE  950,  67 
NE  993,  100  AmSR  261;  Pittsburgh, 
etc.,  R.  Co.  v.  Street,  26  Ind.  A.  224, 

59  NE  404;  Calloway  v.  Mellett,  15 
Ind.  A.  366,  44  NE  198,  57  AmSR  238; 
Evansville,  etc.,  R.  Co.  v.  Cates,  14 
Ind.  A.  172.  41  NE  712;  Chicago,  etc., 
R.  Co.  v.  Conley,  6  Ind.  A.  9,  32  NE 
96.  865. 

Iowa. — Ellsworth  v.  Chicago,  etc., 
R.  Co.,  95  Iowa  98,  63  NW  584,  29 
LRA  173. 

Minn. — Krueger  v.  Chicago,  etc.,  R. 
Co.,  68  Minn.  445,  71  NW  683,  64  Am 
SR  487. 

Miss. — Illinois  Cent.  R.  Co.  v.  Gor- 
tikov,  90  Miss.  787,  45  S  363,  122  Am 
SR  324,  14  LRANS  464  and  note; 
Illinois  Cent.  R.  Co.  v.  Harper,  83 
Miss.  560,  35  S  764,  102  AmSR  469, 
64  LRA  283;  Alabama,  etc.,  R.  Co.  v. 
Holmes,  75  Miss.  371,  23  S  187;  Kan- 
sas City,  etc.,  R.  Co.  v.  Riley,  68 
Miss.  765,  9  S  443,  24  AmSR  309,  13 
LRA  38. 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247,  134  P  753,  136  P  705, 
48  LRANS  1. 

N.  C. — Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  345,  AnnCas 
1914D  917;  Dorsett  v.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  439,  72  SE  491. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Reynolds,  55  Oh.  St.  370.  45  NE  712, 

60  AmSR  706  [dist  Shelton  v.  Lake 
Shore,  etc.,  R.  Co.,  29  Oh.  St.  214]. 

S.  C. — McKeown  v.  Southern  R.  Co., 
98  S.  C.  338,  82  SE  437;  Teddars  v. 
Southern  R.  Co.,  97  S.  C.  153,  81  SE 
474;  Corley  v.  Southern  R.  Co.,  89  S. 
C.  432,  71  SE  1035;  Smith  v.  Southern 
R.  Co.,  88  S.  C.  421,  70  SE  1057,  34 
LRANS  708;  Levan  v.  Atlantic  Coast 
Line  R.  Co.,  86  S.  C.  514,  68  SE  770. 

Tenn. — O'Rourke  v.  Citizens'  St.  R. 
Co.,  103  Tenn.  124,  52  SW  872,  76 
AmSR  639,  46  LRA  614;  Nashville, 
etc.,  R.  Co.  v.  Read,  4  Tenn.  Civ.  A. 
98. 

Tex. — Atchison,  etc.,  R.  Co.  v. 
Lucas,  105  Tex.  82,  144  SW  1126,  39 
LRANS  512;  Galveston,  etc,  R.  Co. 
v.  Wiseman,  (Civ.  A.)  136  SW  793; 
Missouri,  etc.,  R.  Co.  v.  Mitchell,  47 
Tex.  Civ.  A.  307,  105  SW  827;  Texas, 
etc.,  R.  Co.  v.  Lynch,  43  Tex.  Civ.  A. 
121,  94  SW  1093;  Gulf,  etc.,  R.  Co.  v. 
Copeland,  17  Tex.  Civ.  A.  55,  42  SW 
239;;  Texas,  etc.,  R.  Co.  v.  Arm- 
strong, (Civ.  A.)  41  SW  833;  Hous- 
ton, etc.,  R.  Co.  v.  Crone,  (Civ.  A.)  37 
SW  1074;  Gulf,  etc.,  R.  Co.  v.  Hal- 
brook,  12  Tex.  Civ.  A.  475,  33  SW 
1028;  Missouri  Pac.  R.  Co.  v.  Martino, 
2  Tex.  Civ.  A.  634,  18  SW  1066,  21  SW 
781;  Gulf,  etc.,  R.  Co.  v.  Wright,  2 
Tex.  Civ.  A.  463,  21  SW  399. 

Wash. — Olson  v.  Northern  Pac.  R. 
Co.,  49  Wash.  626,  96  P  150,  18  LRA 
NS  209. 

W.  Va. — Trice  v.  Chesapeake,  etc., 
R.  Co.,  40  W.  Va.  271,  21  SE  1022 
[dist  McKay  v.  Ohio  River  R.  Co., 
34  W.  Va.  65,  11  SE  737,  26  AmSB 
913,  9  LRA  132]. 


"The  weight  of  reason  and  the 
trend  of  judicial  thought  is  in  favor 
of  the  doctrine  that  a  passenger  has 
the  right  to  rely  upon  the  statements 
and  assurances  of  a  ticket  agent  as 
to  the  sufficiency  of  the  ticket  fur- 
nished him  as  evidence  of  his  rights 
as  a  passenger,  and  that  the  carrier 
is  liable  for  the  errors  and  omissions 
of  such  agents  resulting  in  injury 
to  the  passenger."  Smith  v.  Southern 
R.  Co.,  88  S.  C.  421,  426,  70  SE  1057, 
34  LRANS  708. 

[a]  Reason  for  rule. — "The  rule 
requiring  the  conductor  to  .heed  the 
reasonable  explanations  of  the  pas- 
senger, instead  of  allowing  him  to 
demand  the  payment  of  fare,  on  pain 
of  expulsion  from  the  train,  works 
less  hardship,  inconvenience  and  ex- 
pense on  the  carrier  than  the  oppo- 
site rule  would  on  the  passenger;  for 
it  is  generally  an  easy  matter  for 
the  conductor  to  ascertain  whether 
the  explanation  of 'the  passenger  is 
true  or  false,  because  the  stations 
along  the  railroads  are  nearly  all 
connected  by  telephone  or  telegraph 
lines,  which,  the  agents  of  the  com- 
panies may  use  with  little  trouble, 
and  at  little  or  no  expense.  It  is  a 
serious  matter  to  expel  a  passenger 
from  a  train.  It  subjects  him  to 
humiliation,  and  it  is  calculated  to 
wound  the  feelings  of  any  self- 
respecting  passenger."  Smith  v. 
Southern  R.  Co.,  88  S.  C.  421,  427,  70 
SE  1057,  34  LRANS  708. 

[b]  Where  "the  ticket  in  the 
hands  of  the  passenger  supports  and 
confirms  the  truth  of  his  statement, 
and  no  possible  injury  can  result  to 
the  carrier  by  the  conductor's  ac- 
cepting and  acting  thereon,  he  must 
so  act,  or  refuse,  at  the  peril  of  in- 
viting an  action  for  damages  against 
his  principal  if  the  statement  be 
true.  .  .  .  Any  regulation  of  the 
carrier  authorizing  the  conductor  of 
its  trains  to  disregard  such  state- 
ment is  unreasonable,  and  need  not 
be  submitted  to  bv  the  passenger." 
Kansas  City,  etc.,  R.  Co.  v.  Riley,  68 
Miss.  765,  772,  9  S  443,  24  AmSR  309, 
13  LRA  38. 

[c]  Knowledge  of  ticket  agent 
imputed  to  conductor. — Knowledge 
by  the  ticket  agent  of  the  right  of  a 
passenger  under  a  ticket,  the  passen- 
ger having  asked  for  a  ticket  by  one 
route  and  been  given  one  by  another 
route,  and  got  on  the  train  by  the 
route  for  which  he  asked  a  ticket,  is 
to  be  imputed  to  the  conductor  of  the 
train.  Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  514,  68  SE  770. 

[d]  Illustration. — Where  a  pas- 
senger presented  a  ticket  issued  by 
an  agent  of  a  connecting  line,  read- 
ing to  a  destination  other  than  that 
intended,  and  explained  that  she 
was  without  money,  was  sick,  and 
could  not  read,  and  that  the  agent 
had  made  a  mistake,  and  asked  the 
conductor  to  examine  her  trunk 
check  to  see  that  it  had  been  checked 
to  her  intended  destination  on  de- 
fendant's line,  but  the  conductor, 
without  examining  the  check  or  the 
waybill  which  also  showed  the  trunk 
to  have  been  checked  to  the  intended 
destination,  put  her  off,  and  by  a  rule 
of  both  companies  no  baggage  was 
checked  without  a  proper  ticket,  the 
company  was  liable.  Alabama,  etc., 
R.  Co.  v.  Holmes,  75  Miss.  371,  23  S 
187. 


For  later  cases,  developments  and  chances  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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conductor,  the  probability  of  a  mistake  on  the  part 
of  the  agent  in  issuing  the  ticket  is  so  strong  as 
reasonably  to  require  further  investigation  before 
the  passenger  is  ejected.12  It  is  the  duty  of  the  pas- 
senger in  such  cases  to  heed  the  reasonable  explana- 
tions and  -warnings  of  the  conductor  or  other  agents 
of  the  carrier,  and  it  is  also  the  duty  of  the  con- 
ductor to  heed  the  reasonable  explanations  of  the 
passenger  relative  to  his  ticket  and  his  right  to  ride 
thereon,  and  if  such  explanations  are  given  truth- 
fully it  will  be  at  the  risk  of  the  carrier  if  they  arc 
not  accepted.13  If  the  evidence  which  the  passenger 
has  is  such  as  to  show  his  right  to  be  transported, 
the  conductor  will  not  be  justified  in  ejecting  him 
by  reason  of  any  defect  due  to  the  fault  of  the  agent 
or  a  previous  conductor.14  The  above  rule  does  not 
apply  where  the  passenger,  himself  is  mainly  at  fault 
in  regard1  to  the  mistake,  as  where  he  accepts  and 
attempts  to  use  a  ticket  which  he  knows  or  by  the 
use  of  ordinary  diligence  could  know  is  defective.15 
While  the  conductor  should  heed  the  reasonable  ex- 


planation of  the  passenger,  he  need  not  'any  out 
a  ticket  agent's  illegal  agreement  or  allow  a  pas- 
senger to  ride  on  a  ticket  which  would  be  in  viola- 
tion of  law,10  although  the  carrier  might  be  liable 
for  the  agent's  wrongful  act  in  furnishing  such 
ticket.17 

[§  1184]  c.  Reliance  on  Representations  of 
Agent.18  Where  the  passenger  is  not  reasonably 
chargeable  with  knowledge  as  to  the  nature  of  the 
ticket  furnished  him  by  the  agent,  he  is  not  bound 
as  a  matter  of  law  to  read  his  ticket  but  has  a 
right  to  rely  on  the  agent's  acts  and  representations, 
and  may  recover  for  being  ejected  from  a  train  on 
which  be  supposed  that  he  had  a  right  to  be  trans- 
ported, although,  so  far  as  the  conductor  ejecting 
him  is  concerned,  the  ticket  was  not  good  on  that 
train  under  the  rules  of  the  carrier.19  If  the  agent 
assures  him  that  something  will  be  done  which  will 
entitle  him  to  transportation  on  such  train,  he  can- 
not lawfully  be  ejected  therefrom  by  reason  of  hav- 
ing relied  on  the  agent 's  representations.20   Even  as 


[e]  Mutilated  ticket. — A  carrier 
is  liable  for  the  refusal  of  the  con- 
ductor to  accept  a  valid  ticket  and 
for  ejecting  the  passenger,  even 
though  'the  ticket  was  mutilated  and 
difficult  to  decipher,  unless  the  con- 
dition of  the  ticket  which  rendered  it 
defective  was  the  fault  of  the  pas- 
senger. Houston,  etc.,  R.  Co.  v. 
Crone,  (Tex.  Civ.  A.)  37  SW  1074. 

[f]  Extra  punch  marks. — A  provi- 
sion in  a  railroad  ticket  that  it 
should  be  void  if  it  showed  any  al- 
terations, or  if  more  than  one  date 
was  canceled,  does  not  relieve  the 
carrier  from  liability  for  wrongfully 
ejecting  a  passenger  on  whose  ticket 
extra  punch  marks  had  been  placed 
by  the  ticket  agent.  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  247,  134  P 
753,  136  P  705,  48  LRANS  1. 

12.  Baltimore,  etc.,  R.  Co.  v. 
Thornton,  188  Fed.  868,  110  CCA  502; 
St.  Louis  Southwestern  R.  Co.  v. 
Furlow,  81  -Ark.  496,  99  S"W  689; 
Krueger  v.  Chicago,  etc.,  R.  Co.,  68 
Minn.  445,  71  NW  683,  64  AmSR  487; 
Trice  v.  Chesapeake,  etc.,  R.  Co.,  40 
W.  Va.  271,  21  SE  1022. 

[a]  Illustration. — By  mistake,  the 
agent  selling  a  mileage  ticket,  good 
for  one  year  from  issuance,  stamped 
on  it,  as  the  date  of  issuance,  March 
4,  1892,  instead  of  1893,  and  after  the 
figures  "189"  wrote  the  figure  "3," 
making  the  date  of  expiration  March 

4,  1893,  and  then  corrected  the  latter 
mistake  by  writing  over  the  "3"  the 
figure  "4,"  making  it  read  1894,  not 
correcting  the  1892.  On  April  23, 
1893,  the  holder  tendered  the  ticket 
for  passage,  but  it  was  rejected  and 
he  was  put  off  the  train,  the  con- 
ductor refusing  to  accept  plaintiff's 
explanation  of  the  circumstances  of 
the  mistake  and  to  wait  until  the 
train  reached  the  station  at  which 
the  ticket  was  bought  and  make  in- 
quiry there.  It  was  held  that  the 
passenger  was  entitled  to  recover 
damages  of  the  company.  Trice  v. 
Chesapeake,  etc.,  R.  Co.,  40  W.  Va. 
271,  21  SE  1022. 

13.  Cleveland,  etc.,  R.  Co.  v. 
Kinsley,  27  Ind.  A.  135,  60  NB  169, 
87  AmSR  245;  Saunders  v.  Atlantic 
Coast  Line  R.  Co.,  101  S.  C.  11,  85  SE 
167;  McKeown  v.  Southern  R.  Co.,  98 

5.  C.  338,  82  SE  437;  Teddars  v. 
Southern  R.  Co.,  97  S.  C.  153,  81  SE 
474;  Smith  v.  Southern  R.  Co.,  88 
S.  C.  421,  70  SE  1057,  34  LRANS  708. 
See  also  cases  supra  note  11. 

[a]  Duty  to  give  explanations. — 
"While  a  passenger's  ticket  is  not  In 
all  cases  conclusive  evidence  of  his 
contract  with  the  carrier,  yet  it  is 
sufficient  evidence  of  the  contract  to 
justify  a  conductor — an  agent  of  a 
railway  company  other  than  that  one 
with  whom  the  contract  was  made — 
in  acting  upon  it,  as  showing  the  ac- 
tual contract,  in  the  absence  of  any 
reasonable  statements  made  to  him 
by    the    passenger     that,  through 


fraud,  mistake,  or  inadvertence,  it 
does  not  show  the  real  contract." 
Alabama,  etc.,  R.  Co.  v.  Drummond, 
73  Miss.  813.  819.  20  S  7. 

14.  Rouser  v.  North  Park  St.  R. 
Co.,  97  Mich.  565,  56  NW  937;  Krue- 
ger v.  Chicago,  etc.,  R.  Co.,  68  Minn. 
445,  71  NW  683,  64  AmSR  487;  Trice 
v.  Chesapeake,  etc.,  R.  Co.,  40  W. 
Va.  271.  21  SE  1022. 

15.  Carpenter  v.  Washington,  etc., 
R.  Co.,  121  U.  S.  474,  7  SCt  1002,  30 
L.  ed.  1015;  Northern  Pac.  R.  Co.  v. 
Pauson,  75  Fed.  585,  17  CCA  287,  30 
LRA  730;  Trezona  v.  Chicago,  etc., 
R.  Co.,  107  Iowa  22,  77  NW  486,  43 
LRA  136. 

16.  Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11,  85  SE  167. 

17.  Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11,  85  SE  167. 

18.  Representations  and  acts  ot 
agent  relative  to  tickets  generally 
see  supra  §  1116. 

19.  U.  S.— Erie  R.  Co.  v.  Littell, 
128  Fed.  546,  63  CCA  44. 

Ark. — Hot  Springs  R.  Co.  v.  De- 
loney,  65  Ark.  177,  45  SW  351,  67  Am 
SR  913. 

Ga. — Central  R.,  etc.,  Co.  v.  Rob- 
erts, 91  Ga.  513,  18  SE  315;  Puckett 
v.  Southern  R.  Co.,  9  Ga.  A.  589,  71 
SE  944. 

Ind. — Calloway  v.  Mellett,  15  Ind. 
A.  366,  44  NE  198,  57  AmSR  238. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Harper,  83  Miss.  560,  35  S  764,  102 
AmSR  469.  64   LRA  283. 

N.  C— Hallman  v.  Southern  R.  Co., 
169  N.- C.  127,  85  SE  298;  Norman  v. 
East  Carolina  R.  Co.,  161  N.  C.  330, 
77  SE  345.  AnnCasl914D  917. 

Pa. — Laird  v.  Pittsburg  Tract.  Co., 
166  Pa.  4,  31  A  51. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Car- 
lisle, (Civ.  A.)  145  SW  653;  Texas, 
etc.,  R.  Co.  V.  Lynch,  (Civ.  A.)  73 
SW  65;  Mexican  Cent.  R.  Co.  v. 
Goodman,  (Civ.  A.)  55  SW  372. 

Wash. — Olson  v.  Northern  Pac.  R. 
Co.,  49  Wash.  626,  96  P  150,  18  LRA 
NS  209. 

W.  Va. — De  Board  v.  Camden  In- 
terstate R.  Co.,  62  W.  Va.  41,  57  SE 
279. 

Ont. — Dancey  v.  Grand  Trunk  R. 
Co.,  20  Ont.  603. 

"While  there  is  some  conflict  in  the 
authorities  bearing  on  this  question, 
the  better  rule  is  that  a  passenger 
has  a  right  to  rely  on  the  ticket 
agent,  and  is  not  bound,  as  a  matter 
of  law,  to  read  or  examine  his  trans- 
portation before  taking  the  train. 
It  is  for  the  jury  to  say  whether  the 
passenger  is  guilty  of  negligence  in 
not  discovering  the  mistake  of  the 
agent  before  taking  the  train,  and 
the  mere  failure  to  examine  or  read 
his  ticket  or  contract  of  carriage  is 
not  conclusive  on  that  question." 
Olson  v.  Northern  Pac.  R.  Co.,  49 
Wash.  626,  629,  96  P  150,  18  LRANS 
209. 

"The  rule  is  well  settled  that  when 
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a  passenger  has  purchased  a  ticket 
purporting  to  entitle  him  to  passage 
to  a  particular  place,  and  has  under- 
taken his  journey  therefor,  and  there 
is  nothing  on  the  face  of  his  ticket, 
and  no  prior  notice  or  knowledge  of 
rules  of  the  railroad  company,  incon- 
sistent with  the  statements  on  said 
ticket,  brought  home  to  the  passen- 
ger, he  is  rightfully  a  passenger  on 
the  train,  and  the  railroad  company 
is  liable  .  .  .  for  his  expulsion." 
Erie  R.  Co.  v.  Littell,  128  Fed.  546, 
551,  63  CCA  44. 

[a]  A.  street  railroad  ticket  or 
transfer  check,  in  the  hands  of  a 
purchaser  thereof  for  use  on  the 
car  lines  of  the  company  issuing  it, 
constitutes  the  complete  evidence  of 
the  contract  between  the  purchaser 
and  the  company,  and  the  privileges 
evidenced  by  its  terms  are  not  sub- 
ject to  limitation  by  a  mere  rule  of 
the  company,  knowledge  of  which  the 
purchaser  did  not  have  and  could  not 
conveniently  have  ascertained-  De 
Board  v.  Camden  Interstate  R.  Co.,  62 
W.  Va.  41,  57  SE  279. 

20.  Louisville,  etc.,  R.  Co.  v.  Hine, 
121  Ala.  234,  25  S  857;  Illinois  Cent. 
R.  Co.  v.  Davenport,  177  111.  110.  52 
NE  266;  Pittsburgh,  etc.,  R.  Co.  v. 
Street,  26  Ind.  A.  224,  59  NE  404; 
Houston,  etc.,  R.  Co.  v.  White,  (Tex. 
Civ.  A.)  61  SW  436. 

[a]  Where  a  passenger  requests  a 
permit  (1)  to  ride  on  a  certain  train 
when  he  purchases  a  ticket,  and  is 
told  by  the  agent  that  the  conductor 
will  give  him  one,  the  company  is 
liable  for  his  ejection  by  the  con- 
ductor for  the  failure  to  have  such 
permit,  since  the  duty  to  furnish  the 
permit  is  a  part  of  the  contract  of 
carriage.  Houston,  etc.,  R.  Co.  v. 
White,  (Tex.  Civ.  A.)  61  SW  436.  (2) 
Where  a  passenger  bought  a  ticket 
and  requested  the  ticket  agent  to 
procure  him  a  permit  to  ride  on  a 
freight  train  and  to  give  the  permit 
to  the  conductor,  which  the  agent 
promised  to  do,  and  the  agent  pro- 
cured the  permit,  but  neglected  to  give 
it  to  the  conductor,  in  consequence 
of  which  plaintiff  was  ejected  from 
the  train,  plaintiff  could  recover  of 
the  carrier;  and  defendant's  rule  pro- 
hibiting passengers  from  riding  with- 
out permits,  and  plaintiff's  knowl- 
edge of  the  rule,  were  no  defense. 
Louisville,  etc.,  R.  Co.  v.  Hine,  121 
Ala.  234,  25  S  857. 

[b]  Exchange  ticket. — Where  a 
carrier's  agent  is  authorized  to  sell 
tickets  to  passengers,  statements  by 
him  as  to  the  pasengers'  rights  there- 
under are  within  the  scope  of  his 
authority;  and  hence,  where  a  ticket 
agent  informed  the  holder  of  an  in- 
terchangeable mileage  ticket,  requir- 
ing him  to  procure  exchange  trans- 
portation tickets  at  stations,  that  he 
could  not  furnish  such  tickets  be- 
cause his  supply  was  exhausted,  but 
that  the  passenger  could  ride  on  his 
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against  the  terms  of  the  ticket  itself  it  has  been  held 
that  the  passenger  may  rely  on  oral  representations 
of  the  agent  as  to  the  sufficiency  of  the  ticket  which 
is  furnished  him,21  for  the  passenger  is  not  presumed 
to  know  that  the  agent  is  acting  without  authority,22 
although  a  contrary  rule  has  been  upheld.23 

[$  1185]  F.  Mistake  of  Conductor  as  to  Right 
to  Transportation — 1.  In  General.  Where  the  pas- 
senger has  done  what  is  necessary  under  the  rules  of 
the  carrier  to  entitle  him  to  transportation,  the  car- 
rier will  be  liable  for  his  ejection  from  the  train 
by  reason  of  mistake  or  want  of  judgment  on  the 
part  of  the  conductor,  although  he  acts  in  good 
faith,2*  as  the  conductor's  good  faith  in  such  cases 
will  be  material  only  on  the  question  of  punitive 


damages.25  Thus  a  passenger  may  recover  damages 
where  he  is  ejected  for  not  paying  his  fare,  after  the 
conductor  has  accepted  and  retained  his  ticket,26  or 
where  the  conductor  refuses  to  honor  a  valid  ticket27 
or  transfer;28  and  in  such  a  case  it  is  not  necessary 
for  the  passenger  to  pay  his  fare  and  then  to  resort 
to  an  action  to  recover  it  back;29  nor  is  it  a  defense 
to  an  action  for  an  ejectment  in  such  a  case  that  the 
carrier  was  not  required  to  give  a  transfer,30  or  that 
a  rule  of  the  carrier  requiring  the  giving  of  trans- 
fers was  not  applicable  at  the  point  where  the  par- 
ticular transfer  was  given.31  But  where  the  conduc- 
tor has  by  mistake  taken  a  less  amount  of  fare  than 
should  have  been  required,  and  subsequently  de- 
mands the  balance,  which  the  passenger  refuses  to 


mileage,  such  statement  was  binding 
on  the  carrier,  and  it  was  liable  for 
damages  caused  by  his  ejection  by 
its  conductor  on  the  latter's  refusal 
to  accept  the  mileage  for  transpor- 
tation. Pittsburgh,  etc.,  R.  Co.  v. 
Street,  26  Ind.  A.  224,  59  NE  404. 

21.  U.  S. — Morrison  v.  The  Jobn 
L.  Stephens,  17  F.  Cas.  No.  9,847, 
Hoffm.  Op.  473. 

La. — Randall  v.  New  Orleans,  etc., 
R.  Co.,  45  La.  Ann.  778,  13  S  166. 

Mo. — Dillon  v.  Lindell  R.  Co.,  64 
Mo.  A.  418. 

N.  Y. — Nelson  v.  Long  Island  R. 
Co.,  7  Hun  140. 

Oh. — Corry  v.  Cincinnati,  etc.,  R. 
Co.,  3  Oh.  Dec.  (Reprint)  82,  3  Wkly 
LGaz  90. 

Tex. — Gulf,  etc.,  R.  Go.  v.  Rather, 
3  Tex.  Civ.  A.  72,  21  SW  951. 

22.  Mexican  Cent.  R.  Co.  v.  Good- 
man, 20  Tex.  Civ.  A.  109,  48  SW  778, 
55  SW  372;  San  Antonio,  etc.,  P.  R. 
Co.  v.  Newman,  17  Tex.  Civ.  A.  606, 
43  SW  915. 

[a]  Where  two  railroads  use  the 
same  track  and  have  a  joint  agent 
the  passenger  may  rely  on  the  repre- 
sentations of  such  agent  that  a 
ticket  sold  for  one  will  be  good  on 
the  train  of  the  other.  Texas,  etc., 
R.  Co.  v.  Dye,  (Tex.  Civ.  A.)  33  SW 
551. 

23.  Hall  v.  Memphis,  etc.,  R.  Co., 
9  Fed.  585,  15  Fed.  57;  Louisville, 
etc.,  R.  Co.  v.  Breckinridge,  99  Ky. 
1,  34  SW  702,  17  KyL  1303;  Petrie  v. 
Pennsylvania  R.  Co.,  42  N.  J.  L. 
449. 

24.  Ga. — Atlanta  Cons.  St.  R.  Co. 
v.  Keeny,  99  Ga.  266,  25  SE  629,  33 
LRA  824;  Georgia  R.,  etc.,  Co.  v. 
Eskew,  86  Ga.  641,  12  SE  1061,  22 
4mSR  490. 

111. — Chicago  Union  Tract.  Co.  v. 
McClevey,  126  111.  A.  21. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Con- 
ley,  6  Ind.  A.  9,  32  NE  96. 

Mass. — Moore  v.  Fitchburg  R. 
Corp.,  4   Gray  465,   64  AmD  83. 

Mich. — Vining  v.  Detroit,  etc.,  R. 
Co.,  122  Mich.  248,  80  NW  1080. 

Mo. — Graham  v.  Pacific  R.  Co.,  66 
Mo.  536. 

Nov. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350. 

N.  Y. — Higgins  v.  Watervliet  Turn- 
pike, etc.,  R.  Co.,  46  N.  Y.  23,  7  AmR 
293;  Charbonneau  v.  Nassau  Electric 
R.  Co.,  123  App.  Div.  531.  108  NYS 
105;  Regner  v.  Glens  Falls,  etc.,  R. 
Co.,  74  Hun  202,  26  NYS  625;  Tarbell 
v.  Northern  Cent.  R.  Co.,  24  Hun  51; 
Milchman  v.  New  York  R.  Co.,  90 
Misc.  315,  153  NYS  123.  Compare 
Willetts  v.  Buffalo,  etc.,  R.  Co.,  14 
Barb.  585  (holding  that,  where  a 
lunatic  in  charge  of  his  father  who 
had  paid  his  fare  was  left  alone  for 
a  time  on  a  train  without  any  evi- 
dence of  his  right  to  ride,  and  the 
conductor,  in  ignorance  of  his  condi- 
tion and  not  knowing  that  his  fare 
had  been  paid,  ejected  him.  the  car- 
rier was  not  liable,  the  conductor  be- 
ing in  no  way  at  fault). 

N.  C. — Dorsett  y.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  439,  72  SE  491. 

Oh. — Cincinnati  Northern  Tract. 
Co.  v.  Rosnagle,  84  Oh.  St.  310,  95  NE 


884,  35  LRANS  1030,  AnnCasl912C 
639. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Barnett, 
(Civ.  A.)  34  SW  449. 

W.  Va. — Sheets  v.  Ohio  River  R. 
Co.,  39  W.  Va.  475,  20  SE  566. 

[a]  Befusal  to  receive  coin. —  (1) 
Where  a  passenger  on  a  street  car 
tenders  to  the  conductor  a  genuine 
silver  coin  of  the  United  States,  not 
so  worn  but  that  its  mint  marks  are 
plainly  discernible,  in  payment  of  car 
fare,  and  it  is  refused,  and  on  re- 
fusal to  make  the  payment  in  other 
money  the  passenger  is  ejected,  he 
may  have  an  action  for  damages 
against  the  railroad  company;  and 
this  is  the  law,  even  though  the  con- 
ductor declined  to  receive  the  coin 
because  in  good  faith  he  believed  it 
to  be  counterfeit  or  not  a  good  coin. 
Chicago  Union  Tract.  Co.  v.  Mc- 
Clevey, 126  111.  A.  21;  Ruth  v.  St. 
Louis  Transit  Co.,  98  Mo.  A.  1,  71 
SW  1055;  Cincinnati  Northern  Tract. 
Co.  v.  Rosnagle,  84  Oh.  St.  310,  95  NE 
884,  35  LRANS  1030,  AnnCasl912C 
639.  (2)  The  fact  that  a  conductor 
declined  to  receive  a  coin  of  a  pecul- 
iar appearance,  which,  however,  was 
legal  tender,  in  payment  of  a  fare, 
only  because  he  in  good  faith  be- 
lieved it  a  counterfeit,  did  not  re- 
lieve the  carrier  from  liability  for 
the  conductor's  ejection  of  the  pas- 
senger because  of  the  latter's  re- 
fusal "to  pay  fare  with  other  money. 
Atlanta  Cons.  St.  R.  Co.  v.  Kenny,  99 
Ga.  266,  25  SE  629,  33  LRA  824. 
Medium  of  payment  generally  see  su- 
pra §  1102. 

[b]  mileage  hook  without  ex- 
change ticket. — Where  a  mileage 
book  contract  required  the  holder  to 
exchange  mileage  coupons  for  a 
ticket  before  boarding  the  train,  and 
plaintiff  so  presented  his  book  and 
demanded  a  ticket  within  a  reason- 
able time,  but  the  carrier's  agent 
refused  to  issue  a  ticket  to  destina- 
tion, alleging  lack  of  time,  and  gave 
him  a  ticket  to  a  junction  point  only, 
plaintiff  on  arriving  at  the  junction 
point  and  being  unable,  for  want  of 
time,  there  to  exchange  his  mileage 
coupons  for  a  ticket  to  continue  his 
journey  was  entitled  to  ride  on  the 
mileage  book,  so  that  the  conductor's 
refusal  to  accept  the  mileage  coupons 
for  transportation,  and  ejection  of 
plaintiff  for  his  refusal  to  pay  fare 
except  with  such  coupons,  was  ac- 
tionable injury.  Dorsett  v.  Atlantic 
Coast  Line  R.  Co.,  156  N.  C.  439,  72 
SE  491. 

25.  Edwards  v.  Southern  R.  Co., 
162  N.  C.  278,  78  SE  219. 

26.  Mott  v.  Atlantic  Coast  Line  R. 
Co.,  164  N.  C.  367,  79  SE  867;  Edwards 
v.  Southern  R.  Co..  162  N.  C.  278,  78 
SE  219;  Case  v.  Delaware,  etc.,  R. 
Co.,  191  Pa.  450,  43  A  319. 

[a]  A  passenger  not  guilty  of  any 
misconduct,  who  has  a  ticket  which 
he  duly  surrenders  to  the  proper  offi- 
cial of  the  railroad  company,  is  enti- 
tled to  ride  to  the  destination  called 
for  in  such  ticket,  and  a  wrongful 
ejection  entitles  him  to  compensatory 
damages.  Edwards  v.  Southern  R. 
Co.,  162  N.  C.  278,  78  SE  219. 


27.  Cincinnati,  etc.,  R.  Co.  v.  Car- 
son, 145  Ky.  81,  140  SW  71;  Ferguson 
v.  Missouri  Pac.  R.  Co.,  144  Mo.  A. 
262,  128  SW  799;  Texas,  etc.,  R.  Co. 
v.  Lynch,  43  Tex.  Civ.  A.  121,  94  SW 
1093. 

[a]  Where  a  ticket  is  apparently 
genuine,  before  ejecting  a  passenger 
from  a  train  because  of  a  defective 
ticket  the  conductor  is  bound  to  as- 
certain that  the  ticket  was  not  pur- 
chased from  the  company's  agent  as 
stated  by  the  passenger.  Ferguson 
v.  Missouri  Pac.  R.  Co.,  144  Mo.  A. 
262,  128  SW  799. 

28.  Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  163,  66  A  60,  125  AmSR 
721. 

29.  Arnold  V.  Rhode  Island  Co., 
28  R.  I.  118,  163,  66  A  60,  125  Am 

SR  721. 

[a]   Discussion  of  rule. — "It  would 

be  as  reasonable  to  require  the  com- 
pany to  carry  a  man  who  refuses  to 
pay  his  fare  and  sue  him  for  it  after- 
wards as  it  would  be  to  require  a 
man  who  presents  the  proper  evi- 
dence that  he  has  paid  his  fare  to 
pay  it  again  and  resort  to  his  action 
of  contract  to  recover  it.  If  the 
passenger  is  entitled  to  his  transpor- 
tation and  presents  to  the  conductor 
the  evidence  of  his  right  which  the 
company  has  established  for  that 
purpose,  he  may  lawfully  resist  ex- 
pulsion and  recover  in  a  suitable  ac- 
tion against  the  company  for  damage 
caused  by  the  violence  of  its  serv- 
ant." Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  120,  163,  66  A  60,  125 
AmSR  721. 

30.  Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  163,  66  A  60,  125  AmSR 
721. 

[a]  "If  the  transfer  offered  by 
the  plaintiff  was  good  for  passage 

upon  the  car  where  he  offered  it, 
according  to  the  rule  and  practice 
of  the  defendant,  it  is  immaterial, 
as  ruled  by  the  court  below,  whether 
the  statute  had  compelled  it  to  enact 
such  a  rule  and  establish  such  a 
practice.  Its  obligation  to  the  pub- 
lic had  been  established  by  its  own 
course  of  dealing,  and  so  had  become 
binding  upon  it  by  its  voluntary  act 
whether  it  exceeded  the  requirement 
of  the  statute  or  not.  The  statute 
imposed  upon  the  defendant  the  duty 
of  giving  transfers.  .  .  .  The  com- 
pany had  adopted  a  certain  voucher 
to  be  presented  to  its  conductors  by 
a  passenger,  like  the  plaintiff,  who 
claimed  the  right  to  ride  on  the  But- 
ler Avenue  line  by  transfer  from  an- 
other car.  The  company  was  there- 
fore bound  to  see  that  its  conductor 
accepted  and  honored  the  voucher 
which  it  had  provided  for  that  pur- 
pose. The  language  or  marks  on  the 
transfer  card  were  nothing  to  the 
plaintiff  so  long  as  it  was  the  card 
which  the  defendant's  rule  made 
good  for  him  to  show  on  the  car  to 
which  he  transferred."  Arnold  v. 
Rhode  Island  Co.,  28  R.  I.  118.  121, 
163.  66  A  60,  125  AmSR  721. 

31.  Chiert  v.  Interurban  St.  R. 
Co.,  92  NYS  781;  Arnold  v.  Rhode 
Island  Co.,  28  R.  I.  118,  163,  66  A  60, 
125  AmSR  721. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pay,  the  latter  may  be  ejected  if  he  attempts  to 
ride  further  than  the  distance  for  which  he  has 
paid.32 

[$  1186]  2.  Mistake  of  First  Conductor.  The 
same  principles  which  govern  the  case  where  an 
agent  wrongfully  fails  to  furnish  the  passenger  the 
evidence  of  right  to  transportation  to  which  he  is 
entitled33  arc  applicable  also  where  one  conductor 
should  furnish  to  the  passenger  the  evidence  to  be 
presented  to  a  succeeding  conductor  of  the  passen- 
ger's right  to  continue  his  journey;  and  if,  by  reason 
of  mistake  or  negligence  on  the  part  of  the  first  con- 
ductor, the  passenger  is  ejected  by  the  second  con- 
ductor, although  the  act  of  the  second  conductor 
may  properly  be  the  fault  of  the  first  conductor, 
the  carrier,  according  to  some  authorities,  will  be 
liable  for  the  ejection,34  as  where,  in  case  of  a 
change  or  stop-over,  the  first  conductor  takes  up  the 
passenger's  ticket  and  leaves  him  without  any  evi- 
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dence  of  his  right  to  resume  or  to  continue  bit  jour- 
ney,35 or  tears  off  and  returns  to  him  a  wrong  part 
of  his  ticket.30  And  if  the  conductor  knows,  or  lias 
good  reason  to  know,  that  the  passenger  is  entitled 
to  transportation,  the  carrier  will  be  liable  lor  the 
ejection,  although  the  evidence  of  the  right  to  rule 
which  the  passenger  produces  is  technically  i  neb- 
ular or  insufficient.37  But  according  to  some  author- 
ities the  second  conductor  is  not  required  to  heed 
the  passenger's  explanation  as  to  the  first  con- 
ductor's mistake,  and  may  eject  him  upon  hia  pre- 
senting an  improper  coupon  or  ticket  and  refusing 
to  pay  fare.38  It  has  been  held  that  where,  in  case 
of  a  return  trip  ticket,  the  conductor  on  the  "go- 
ing" trip  takes  up  the  return  coupon  and  returns 
to  him  the  "going"  coupon,  and  the  passenger  is 
ejected  on  the  return  trip  because  of  his  not  having 
a  proper  ticket,  he  may  recover  therefor;39  but  it 
has  been  held  that  a  passenger  can  recover  in  such 
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32.  Ga. — Coyle  v.  Southern  R.  Co., 
7      112  Ga.  121,  37  SE  163. 

ir  Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
■s      Mayo,  4  Ind.  A.  413,  30  NE  1106. 

Iowa. — McCarthy  v.  Chicago,  etc., 
R.  Co.,  41  Iowa  432. 

Ky. — Curtis  v.  Louisville  City  R. 
3      Co.,  94  Ky.  573,  23  SW  363,  15  KyL 
351,  21  LRA  649. 

Minn. — Wardwell  v.  Chicago,  etc., 
R.  Co.,  46  Minn.  514,  49  NW  206,  24 
>      AmSR  246,  13  LRA  596. 

33.  See  supra  §§  1182-1184. 

34.  U.  S— New  York,  etc.,  R.  Co. 
v.  Winter,  143  U.  S.  60,  12  SCt  356,  36 
L.  ed.   71;   Scofield  v.  Pennsylvania 

1      Co.,  112  Fed.  855,  50  CCA  553,  56  LRA 
224. 

Cal. — Sloane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668,  44  P  320. 
i  Ind. — Lake  Erie,  etc.,  R.  Co.  v.  Fix, 

88  Ind.  381,  45  AmR  464;  Pittsburg, 
i      etc.,  R.  Co.  v.  Hennigh,  39  Ind.  509. 

Minn. — Appleby  v.  St.  Paul  City  R. 
i       Co.,   54  Minn.   169,  55  NW  1117,  40 
AmSR  308. 

N.  Y. — Ray  v.  Cortland,  etc.,  Tract. 
Co.,  19  App.  Div.  530,  46  NYS  521 
[expl  Townsend  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  295,  15  AmR 
419]. 

Pa. — Baltimore,  etc.,  R.  Co.  v. 
Bambrey,  16  A  67. 

S.  C— Palmer  v.  Charlotte,  etc.,  R. 
Co.,  3  S.  C.  580,  16  AmR  750. 

Tenn. — O'Rourke  v.  Citizens'  St.  R. 
Co.,  103  Tenn.  124,  52  SW  872,  76 
AmSR  639.  46  LRA  614. 

[a]  Thus,  where  plaintiff  boarded 
a  car  on  defendant's  railroad,  paid 
her  fare  to  her  destination,  and  asked 
the  conductor  for  a  stop-over  to  en- 
able her  to  leave  the  car  at  a  point 
on  the  way  .  and  take  the  next  car, 
and  the  conductor  gave  her  a  ticket 
which,  as  punched  by  him,  gave  her 
an  apparent  right  to  ride  to  her  des- 
tination, and  he  stopped  the  car  for 
her  to  get  off  at  the  desired  point, 
and  there  was  nothing  on  the  ticket, 
or  in  any  published  rules  of  the 
company,  to  give  plaintiff  notice  of 
any  limitation  ifpon  the  conductor's 
right  to  give  such  ticket,  and  she 
boarded  the  next  car,  the  conductor 
of  which  demanded  fare,  and  on  her 
refusal  to  pay  required  her  to  leave 
the  car,  although  the  ticket  was  is- 
sued by  the  first  conductor  through 
mistake,  and  in  violation  of  the 
rules  of  the  company,  the  company 
was  bound  by  it,  and  the  ejection  of 
plaintiff  from  the  second  car  was 
wrongful.  Ray  v.  Cortland,  etc., 
Trust  Co.,  19  App.  Div.  530,  46  NYS 
621  [expl  Townsend  v.  New  York 
Cent.,  etc.,  R.  Co.,  56  N.  Y.  295,  15 
AmR  419]. 

35.  U.  S. — Scofield  v.  Pennsyl- 
vania Co.,  112  Fed.  855,  50  CCA  553, 
56  LRA  224. 

Cal.— Sloane  v.  Southern  Califor- 
nia R.  Co.,  Ill  Cal.  668,  44  P  320,  32 
LRA  193. 

N.   Y. — Townsend    v.    New  York 
Cent.,     etc.,    R.    Co.,    4    Hun    217,  6 
Thomps.  &  C.  495. 
.  N.  C — Sawyer  v.  Norfolk  Southern 


R.  Co.,  171  N.  C.  13,  86  SE  166. 

W.  Va. — Lovings  v.  Norfolk,  etc., 
R.  Co.,  47  W.  Va.  582,  35  SE  962. 

[a]  Illustrations. —  (1)  Where 
plaintiff  had  purchased  a  ticket  from 
the  agent  of  defendant  for  passage 
from  North  Pomona  to  San  Diego, 
but  before  reaching  a  town  where  she 
changed  cars  the  conductor  took  up 
her  ticket  without  giving  her  any 
check  or  other  evidence  of  her  right 
to  be  carried,  and  the  second  con- 
ductor ejected  her  because  of  her 
inability  to  pay  fare,  the  court  held 
that  it  is  immaterial  if  different  acts 
of  tort  were  committed  by  different 
agents  of  the  railroad  company;  and 
that  the  liability  of  the  company  is 
the  same,  where  one  conductor  took 
up  the  ticket  of  a  passenger  and  re- 
quired a  change  of  cars,  without  giv- 
ing to  the  passenger  any  evidence 
of  the  right  of  passage,  and  another 
conductor  excluded  the  passenger  for 
failure  to  exhibit  such  evidence,  as 
if  both  acts  had  been  done  by  one 
conductor.  Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  676,  44 
P  320,  32  LRA  193  (where,  in  an 
able  opinion,  after  an  exhaustive  re- 
view of  the  authorities,  the  court 
said:  "It  is  contended  by  the  ap- 
pellant that,  as  the  plaintiff  left  the 
car  at  East  Riverside,  in  accordance 
with  the  previous  directions  of  the 
conductor,  and  no  personal  violence 
was  used  or  displayed  towards  her, 
her  only  right  of  action  is  for  a 
breach  of  the  defendant's  contract  to 
carry  her  to  San  Diego,  and  that  the 
extent  of  her  recovery  therefor  is 
the  price  paid  for  the  second  ticket, 
and  a  reasonable  compensation  for 
the  loss  of  time  sustained  by  her. 
The  plaintiff's  right  of  action  against 
the  defendant  is  not,  however,  lim- 
ited to  the  breach  of  its  contract  to 
carry  her  to  San  Diego,  but  includes 
full  redress  for  the  wrongs  sustained 
by  her  by  reason  of  the  defendant's 
violation  of  the  obligations  which  it 
assumed  in  entering  into  such  con- 
tract. If  she  was  wrongfully  pre- 
vented by  the  defendant  from  com- 
pleting the  passage  to  San  Diego,  for 
which  it  had  contracted  with  her, 
she  could  either  bring  an  action  sim- 
ply for  the  breach  of  this  contract, 
or  she  could  sue  it  in  tort  for  its 
violation  of  the  duty  as  common  car- 
rier, which  it  assumed  upon  entering 
into  such  contract.  .  .  .  The 
complaint  in  the  present  case  is  not 
merely  for  the  breach  of  the  con- 
tract, nor  is  it  merely  for  the  wrong 
committed  in  excluding  her  from  the 
car,  but  it  is  to  recover  the  damages 
sustained  by  her  by  reason  of  the 
wrongful  acts  committed  by  the  de- 
fendant in  the  violation  of  its  con- 
tract. It  is  in  the  nature  of  an  ac- 
tion on  the  case,  arising  out  of  the 
conduct  of  the  defendant  in  wrong- 
fully depriving  her  of  her  ticket,  and 
thereafter,  by  reason  of  such  wrong- 
ful act,  excluding  her  from  its  car, 
and  refusing  to  carry  out  its  con- 
tract.   Although  her  action  is  for  the 
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tort  resulting  from  the  defendant's 
conduct,  the  wrong  which  produced 
that  result  was  twofold — depriving 
her  of  the  evidence  of  Its  contract 
to  carry  her  to  San  Diego,  and  after- 
ward excluding  her  from  its  car  for 
failure  to  produce  the  evidence  of 
which  it  had  wrongfully  deprived 
her.  For  the  purpose  of  giving  her 
this  right  of  action,  it  is  immaterial 
that  these  different  acts  were  by 
different  agents  of  the  defendant.  If 
the  conductor  who  took  up  the  ticket 
had  himself,  at  a  subsequent  point 
in  the  trip,  excluded  her  for  failure 
to  exjiibit  it,  the  liability  of  the  de- 
fendant would  not  be  questioned. 
Its  liability  is  the  same,  notwith- 
standing, for  its  own  convenience,  it 
has  intrusted  the  management  of  its 
train  to  different  conductors").  (2) 
Where  plaintiff  purchased  through 
transportation  to  a  destination  to 
reach  which  it  was  necessary  to 
change,  and  the  conductor  on  the 
first  train  neglected  to  return  his 
ticket,  he  having  no  money,  and, 
when  the  conductor  of  the  second 
train  asked  for  his  fare,  vainly  at- 
tempting to  borrow  from  men  who 
had  been  on  the  first  train  with  him, 
it  was  negligence  on  the  conductor's 
part  not  to  have  satisfied  himself  by 
inquiring  of  such  men  whether  plain- 
tiff had  been  on  the  train  with  them 
before  reaching  the  changing  point, 
before  ejecting  plaintiff.  Sawyer  v. 
Norfolk  Southern  R.  Co.,  171  N.  C.  13, 
86  SE  166. 

36.  Moore  v.  Central  of  Georgia 
R.  Co.,  1  Ga.  A.  514,  58  SE  63;  Louis- 
ville, etc.,  R.  Co.  v.  Conrad,  4  Ind.  A. 
83,  30  NE  406. 

37.  Ga. — East  Tennessee,  etc.,  R. 
Co.  v.  King,  88  Ga.  443,  14  SE  708; 
Georgia  R.,  etc.,  Co.  v.  Dougherty,  86 
Ga.  744,  12  SE  747,  22  AmSR  499. 

Mich. — Rouser  v.  North  Park  St. 
R.  Co.,  97  Mich.  565,  56  NW  937  (frag- 
ment of  ticket  sufficient  to  show  that 
it  was  genuine,  and  if  whole  would 
entitle  the  passenger  to  transpor- 
tation). • 

Minn. — Krueger  v.  Chicago,  etc., 
R.  Co.,  68  Minn.  445,  71  NW  683,  64 
AmSR  487. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Holmes,  75  Miss.  371.  23  S  1S7. 

N.  Y. — Homiston  v.  Long  Island  R. 
Co.,  3  Misc.  342.  22  NYS  738. 

Pa. — Laird  v.  Pittsburg  Tract.  Co., 
166  Pa.  4,  3  A  51. 

38.  Yorton  v.  Milwaukee,  etc.,  R. 
Co.,  54  Wis.  234,  11  NW  482,  41  AmR 
23.    See  generally  supra  §  11S2. 

[a]  Trip  check  Instead  of  stop- 
over check  given,  passenger. — Where 
a  passenger  asked  the  proper  con- 
ductor for  a  stop-over  check,  and, 
through  the  conductor's  fault,  re- 
ceived instead  only  a  trip  check,  the 
second  conductor  could  still  demand 
fare,  and  on  the  passenger's  failure 
to  pay  it,  could  eject  him.  Yorton  v. 
Milwaukee,  etc.,  R.  Co.,  54  Wis.  234, 
11  NW  482,  41  AmR  23. 

39.  Pennsylvania  Co.  v.  Brav,  125 
Ind.  229,  25  NE  439;  Lake  Erie,  etc.. 
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a  case  only  where  he  boards  the  car  to  make  the  re- 
turn trip  in  ignorance  of  the  mistake  of  the  con- 
ductor on  the  going  trip,  and  where  his  failure  to 
discover  that  such  mistake  has  been  made  was  not 
due  to  his  own  negligence,40  and  that  the  conductor 
is  not  bound  to  accept  the  passenger's  statement 
that  the  first  part  of  the  ticket  was  by  mistake  taken 
up  by  the  other  conductor.41 

Defective  or  invalid  transfers.42  According  to 
some  authorities,  where  a  passenger  on  a  street  car, 
through  mistake  or  negligence,  is  given  a  transfer 
which  does  not  entitle  him  to  ride  over  the  connect- 
ing line,  the  conductor  of  the  connecting  line  may 
refuse  to  honor  his  transfer  or  to  accept  his  explan- 
ation and  may  eject  him  from  the  car,  the  passen- 
ger's remedy  being  not  by  refusing  to  pay  fare  and 
resisting  ejection,  but  by  leaving  the  car,  or  paying 
a  new  fare  and  seeking  redress  against  the  company 
for  breach  of  its  contract  to  give  a  proper  transfer,43 
particularly  where  he  knows  of  the  defective  char- 
acter of  his  transfer  when  he  enters  the  second  car.44 
By  other  authorities,  however,  this  rule  has  been  re- 
pudiated as  unjust  and  unreasonable,  and  the  better 
rule  is  held  to  be  that  in  such  a  case  the  conductor 


on  the  connecting  line  must  accept  the  passenger's 
reasonable  explanation,  and  if  he  refuses  so  to  do 
and  ejects  the  passenger  on  his  refusal  to  pay  a 
second  fare,  the  carrier  becomes  liable  for  all  dam- 
ages proximately  resulting  from  such  wrongful 
ejection;45  and  where  a  passenger  accepts  a  trans- 
fer in  good  faith,  he  is  not  bound  to  stop  and  ex- 
amine it  to  see  that  no  mistake  has  been  made,  but 
has  a  right  to  assume  that  the  conductor  has  given 
him  a  proper  transfer.46  Where  a  transfer  has  two 
punches,  one  correct'  and  the  other  showing  it  to  be 
invalid,  as  being  too  old,  the  conductor  has  no  right 
to  treat  the  transfer  as  old  and  ignore  the  correct 
time  punched  thereon,  and  the  company  is  liable 
for  the  passenger's  ejection.47 

[§  1187]  G.  Payment  or  Tender  of  Fare  to  Pre- 
vent Ejection — 1.  Before  Steps  Taken  for  Ejec- 
tion.48 If,  before  any  steps  are  taken  by  the  em- 
ployees in  charge  of  the  train  to  eject  the  passenger 
for  noncompliance  with  the  rule  as  to  paying  fare 
or  producing  a  ticket,  the  passenger  tenders  the 
fare,  or  otherwise  shows  himself  able  and  willing  to 
comply  with  the  rules  and  regulations  of  the  car- 
rier, he  cannot  be  ejected.49   It  has  been  held  that 


R.  Co.  v.  Fix,  88  Ind.  381,  45  AmR 
464;  Philadelphia,  etc.,  R.  Co.  v. 
Rice,  64  Md,  63,  21  A  97;  Kansas 
City,  etc.,  R.  Co.  v.  Riley,  68  Miss. 
765,  9  S  443,  24  AmSR  309,  13  LRA 
38;  Baltimore,  etc.,  R.  Co.  v.  Bam- 
brey,   (Pa.)  16  A  67. 

40.  Wiggins  v.  King,  91  Hun  340, 
36  NTS  768;  Harrison  v.  Pennsyl- 
vania R.  Co.,  118  NTS  1022. 

[a]  Knowledge  of  mistake. — A 
passenger  cannot  recover  for  an 
ejection  when,  holding  a  round  trip 
excursion  ticket,  and  knowing  that 
the  conductor  of  the  outgoing  train 
had  canceled  the  return  coupon,  he 
presents  such  coupon  for  a  return 
passage,  and  the  conductor,  in  obedi- 
ence to  the  rule  of  the  company, 
ejects  him  on  his  refusal  to  pay 
fare.  Mullin  v.  Long  Island  R.  Co., 
136  App.  Div.  733,  121  NTS  458. 

[b]  Breach  of  contract. — The  pas- 
senger can  sue  for  the  breach  of  con- 
tract, but  not  as  for  a  tortious  act  in 
such  a  case,  because  the  ticket,  pre- 
senting a  "going"  coupon  for  a  re- 
turn trip,  was  void  on  its  face.  Har- 
rison v.  Pennsylvania  R.  Co.,  118 
NTS  1022. 

41.  Van  Dusan  v.  Grand  Trunk  R. 
Co.,  97  Mich.  439,  56  NW  848,  37 
AmSR  354. 

42.  See  generally  supra  §  1178. 
And  see  supra  §  1185  text  and  notes 
28    30  31 

43.  'Ark. — Little  Rock  R.,  etc.,  Co. 
v.  Goerner,  80  Ark.  158,  95  SW  1007, 
7  LRANS  97  and  note,  10  AnnCas 
273  and  note  [dist  St.  Louis,  etc., 
R.  Co.  v.  Baty,  88  Ark.  282,  114  SW 
218]. 

Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  A  1087,  118 
AmSR  132,  6  AnnCas  943. 

D.  C. — Capital  Tract.  Co.  v.  Brin- 
ley,  43  App.  430. 

111. — Kiley  v.  Chicago  City  R.  Co., 
189  111.  384,  59  NE  794,  82  AmSR 
460,  52  LRA  626  [aff  90  111.  A.  275]. 

Mass. — Crowley  v.  Fitchburg,  etc., 
R.  Co.,  185  Mass.  279,  70  NE  56; 
Bradshaw  v.  South   Boston   R.  Co., 

135  Mass.  407,  46  AmR  481. 

Mich. — Mahoney  v.  Detroit  St.  R. 
Co.,  93  Mich.  612,  53  NW  793,  32  Am 
SR  528,  18  LRA  335. 

Nebr. — Jones  v.  Omaha,  etc.,  R. 
Co.,  95  Nebr.  798,  146  NW  959. 

N.  T.- — -Weber  v.  Rochester,  etc., 
R.  Co.,  145  App.  Div.  84,  129  NTS 
304;  Brown  v.  Brooklyn,  etc.,  R.  Co., 

136  App.  Div.  690,  121  NTS  445; 
Goodman  v.  New  Tork  R.  Co.,  88 
Misc.  95,  150  NTS  702;  Daniel  v. 
Brooklyn  Heights  R.  Co.,  67  Misc. 
78,  121  NTS  577.  But  see  Jacobs  v. 
Third  Ave.  R.  Co.,  71  App.  Div.  199, 


75  NTS  679,  10  NTAnnCas  462  [rev 
34  Misc.  512,  69  NTS  981]  (holding 
that,  where  one  is  ejected  from  a 
street  car  because  the  hour  was  not 
correctly  punched  in  his  transfer 
ticket,  a  regulation  of  the  company 
making  such  a  transfer  worthless  is 
no  defense  to  an  action  for  the  ejec- 
tion); Muckle  v.  Rochester  R.  Co.,  79 
Hun  32,  29  NTS  732  (holding  the 
passenger  entitled  to  recover  for  the 
wrongful  ejection);  Kenney  v.  New 
Tork  R.,Co.,  90  Misc.  672,  154  NTS 
151  (holding  that  the  conductor  of 
a  street  railroad  company,  receiving 
a  passenger  from  another  line  with 
which  it  had  a  transfer  agreement, 
was  charged  with  knowledge  of  Its 
own  schedules,  and  was  bound  to 
give  due  consideration  to  the  pas- 
senger's statement  that  a  transfer 
presented  by  him  shortly  after  an 
hour  at  which  it  was  marked  to  ex- 
pire was  given  to  him,  but  shortly 
before  the  time  limited,  and  that  the 
time  expired  while  he  was  waiting 
at  the  transfer  point,  and  it  was  lia- 
ble for  ejecting  him  for  refusal  to 
pay  fare). 

44.  Nicholson  v.  Brooklyn  Heights 
R.  Co.,  118  App.  Div.  13,  103  NTS 
310. 

45.  Ga. — Georgia  R.,  etc.,  Co.  v. 
Baker,  125  Ga.  562,  54  SE  639,  114 
AmSR  246,  7  LRANS  103,  5  AnnCas 
484. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Wilson,  161  Ind.  153,  66  NE  950,  67 
NE  993,  100  AmSR  261;  Indiana  R. 
Co.  v.  Orr,  41  Ind.  A.  426.  84  NE 
32;  Citizens  St.  R.  Co.  v.  Clark,  33 
Ind.  A.  190,  71  NE  53,  104  AmSR 
249. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co.,  103  Minn.  362,  115  NW  395, 
123  AmSR  341;  Appleby  v.  St.  Paul 
City  R.  Co.,  54  Minn.  169,  55  NW 
1117,  40  AmSR  308. 

N.  J. — Perine  v.  North  Jersey  St. 
R.  Co.,  69  N.  J.  L.  230,  54  A  799. 

Oh. — Cleveland  City  R.  Co.  v.  Con- 
ner, 74  Oh.  225,  78  NE  376,  6  Ann 
Cas  941. 

Pa. — Golden  v.  Pittsburg  R.  Co., 
28  Pa.  Super.  313.  But  see  Anderson 
v.  Union  Tract.  Co.,  7  Pa.  Dist.  41 
(holding  that  a  street  car  conductor 
cannot  be  expected  to  listen  to,  and 
to  decide  on,  a  passenger's  account  of 
a  disputed  transaction  relating  to  the 
sale  of  a  transfer  ticket  by  a  con- 
ductor on  another  line,  and  that  the 
passenger  should  either  pay  his  fare 
or  walk  quietly  off  the  car  and  then 
resort  to  an  action  against  the  com- 
pany for  a  breach  of  contract). 

Tenn. — Memphis  St.  R.  Co.  v. 
Graves,  110  Tenn.  232,  75  SW  729,  100 


AmSR  803;  O'Rourke  v.  Citizens'  St. 
R.  Co.,  103  Tenn.  124,  52  SW  872,  76 
AmSR  639,  46  LRA  614. 

Wash. — Lawshe  v.  Tacoma,  R., 
etc.,  Co.,  29  Wash.  681,  70  P  118, 
59  LRA  350. 

[a]  A  transfer  slip  is  not  the 
sole  and  exclusive  evidence  of  the 
passenger's  right  to  ride.  Morrill 
v.  Minneapolis  St.  R.  Co.,  103  Minn. 
362,  115  NW  395.  123  AmSR  341. 

[b]  Illustrations. — (1)  Where 
plaintiff  received  a  passenger's  trans- 
fer slip  from  a  conductor  on  one  of 
defendant's  street  car  lines  and  en- 
tered the  first  car  leaving  the  point 
of  transfer  within  the  time  required 
by  the  company's  rules,  but  was 
ejected  from  that  car  because  the 
conductor  on  the  other  car  had  in- 
correctly punched  the  transfer  slip 
so  as  to  entitle  plaintiff  to  a  trans- 
fer only  on  an  earlier  car,  he  may 
recover  for  his  unlawful  ejection,  and 
his  right  of  recovery  is  not  affected 
by  the  fact  that  he  left  the  car 
without  compelling  the  conductor  to 
resort  to  force  to  expel  him.  In- 
diana R.  Co.  v.  Orr,  41  Ind.  A.  426, 
84  NE  32.  (2)  A  passenger  who  has 
been  ejected  from  a  street  car  to 
which  he  had  transferred  from  an- 
other car,  because  his  transfer 
checks  were  improperly  punched  by 
the  conductor  of  the  first  car.  can 
recover  therefor,  where,  on  the  re- 
fusal of  the  second  conductor  to 
accept  the  transfer  checks  and  be- 
fore he  was  ejected,  he  made  a  state- 
ment to  the  conductor  showing  that 
the  fault  in  the  tickets  was  due  to 
the  negligence  of  the  first  conductor. 
O'Rourke  v.  Citizens'  St.  R.  Co.,  103 
Tenn.  124,  52  SW  872,  76  AmSR 
639,  46  LRA  614. 

[c]  The  fact  that  the  passenger 
fails  to  make  any  explanation  be- 
fore he  is  put  off  the  car  will  not 
defeat  recovery,  but  may  be  con- 
sidered as  bearing  on  the  question 
of  his  good  faith.  Cleveland  City 
R.  Co.  v.  Conner,  74  Oh.  St.  225,  78 
NE  376,  6  AnnCas  941. 

46.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  362,  374,  115  NW  395, 
123  AmSR  341  [cit  Cyc];  Moon  v. 
Interurban  St.  R.  Co.,  85  NTS  363; 
Memphis  St.  R.  Co.  v.  Graves.  110 
Tenn.  232,  75  SW  729,  100  AmSR 
803. 

47.  Laird  v.  Pittsburgh  Tract. 
Co.,  166  Pa.  4.  31  A  51. 

48.  Payment   or   tender   of  far* 

generally  see  supra  §§  1100-1106. 

49.  U.  S. — Gould  v.  Chicago,  etc., 
R.  Co.,  18  Fed.  155.  5  McCrary  502. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Patrick.  10  Ala.  A.  341,  65  S  437. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number.  • 
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Willful  or  wanton  ejection.  The  doctrine  of  con- 
tributory negligence  does  not  apply  where  the  car- 
rier's acts  in  ejecting  a  person  are  willful,  wanton, 
or  reckless,  and  the  injury  complained  of  ensues  as 
a  result.15  Thus  a  passenger's  voluntary  intoxica- 
tion will  not  prevent  a  recovery  for  personal  in- 
juries if  undue  violence  is  used  in  ejecting  him.18 

[§  1203]  0.  Damages — 1.  In  General.  As  a  gen- 
eral rule  the  damages  recoverable  for  a  wrongful 
or  improper  ejection,  where  there  is  no  malice  or 
other  aggravating  circumstances,  are  compensatory 
only,17  and  this  generally  includes  damages  for  the 

v.  Moran,  129  111.  A.  38.    See  gen- 
erally infra  §§  1503,  1504. 

15.  Schaefer  v.  North  Chicago  St. 
R.  Co.,  82  111.  A.  473;  Louisville,  etc., 
R.  Co.  v.  Goben,  15  Ind.  A.  123,  42 
NE  1116,  43  NE  890;  Randell  v.  Chi- 
cago, etc.,  R.  Co.,  102  Mo.'  A.  342,  76 
SW  498;  Southern  Kansas  R.  Co.  v. 
Wallace,  (Tex.  Civ.  A.)  152  SW  873. 

16.  Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688;  St. 
Louis  Southwestern  R.  Co.  v.  John- 
son, 29  Tex.  Civ.  A.  184,  68  SW  58. 

[a]  Assault  on  drunken  passenger. 
—The  fact  that  a  passenger  has  been 
drinking  and  is  boisterous,  although 
it  may  warrant  his  ejection  from 
the  train  if  his  conduct  is  calculated 
to  disturb  other  passengers,  does  not 
authorize  an  assault  on  the  passen- 
ger by  the  conductor.  St.  Louis 
Southwestern  R.  Co.  v.  Johnson,  29 
Tex.  Civ.  A.  184,  68  SW  58. 

17.  Cal. — Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  44  P  320, 
32  LRA  193. 

Del. — Whittington  v.  Philadelphia, 
etc.,  R.  Co..  93  A  563. 

Ky. — Reasor  v.  Paducah,  etc.. 
Perry  Co.,  152  Ky.  220,  153  SW  222, 
43  LRANS  820  (such  compensatory 
damages  as  proof  disclosed);  Louis- 
ville, etc..  R.  Co.  v.  Wilsey.  12  SW 
275,  11  KyL  419,  5  LRA  855. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Hoefiich,  62  Md.  300,  50  AmR  223. 

N.  Y. — Parker  v.  Long  Island  R. 
Co..  13  Hun  319. 

Wash. — Olson  v.  Northern  Pac.  R. 
Co.,  49  Wash.  626,  96  P  150,  18  LRA 
NS  209. 

[a]  Compensatory  damages  for 
the  manner  of  ejecting  a  passenger, 

there  being  no  question  of  the  right 
j  to  eject,  is  such  sum  as  will  compen- 
sate the  passenger  for  any  loss  of 
time  and  for  any  pain  and  suffering 
by  reason  of  any  undue  and  unneces- 
sary force  used  by  the  conductor  in 
ejecting  her,  and  for  any  humiliation 
and  mortification  suffered  by  her  be- 
cause of  any  abusive  or  insulting 
language  used  by  him  toward  her 
while  ejecting  her.  Louisville,  etc., 
R.  Co.  v.  Fowler,  123  Ky.  450,  96  SW 
568.  29  KyL  905. 

[b]  Pacts  not  considered. — The 
fact  that  defendant  is  a  railroad 
company  should  have  no  weight  in 
determining  the  amount  of  dam- 
ages. Olson  v.  Northern  Pac.  R.  Co., 
49  Wash.  626,  96  P  150,  18  LRANS 
209. 

18.  See  infra  §  1205. 

19.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Laney,  (A.)  69  S  993. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams, 100  Ark.  356,  140  SW  141;  Hot 
Springs  R.  Co.  v.  Deloney,  65  Ark. 
177,  45  SW  351,  67  AmSR  913. 

Cal. — Gorman  v.  Southern  Pale.  Co., 
97  Cal.  1,  31  P  1112,  33  AmSR  157. 

Del. — Whittington  v.  Philadelphia, 
etc.,-  R.  Co.,  93  A  563. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell.  127  111.  419,  20  NE  89;  Pennsyl- 
vania R.  Co.  v.  Connell,  112  111.  295, 
54  AmR  238. 

Iowa. — Coine  v.  Chicago,  etc.,  R. 
Co.  123  Iowa  458,  99  NW  134. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Little.  66  Kan.  378,  71  P  820,  97  Am 
SR  376.  61  LRA  122. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky.  81,  140  SW  71;  Louis- 
ville, etc..  R.  Co.  v.  Fowler,  123  Ky. 
450,  96  SW  568,  29  KyL  905. 

La. — Marx  v.  Louisiana  Western  R. 


physical  injuries  sustained,  if  any,18  and  Bticb  dam- 
ages as  are  sustained  on  account  of  the  delay  occa- 
sioned by  the  ejection,  and  all  additional  expense 
occasioned  thereby,  as  well  as  reasonable  damages 
for  the  indignity  suffered  in  being  ejected  from  the 
train  or  car.19  Substantial  damages  may  be  recov- 
ered where  the  ejection  or  threat  to  eject  amounts 
to  an  inexcusable  trespass.20 

[$  1204]  2.  Expense;  Loss  of  Time;  Inconven- 
ience. A  passenger  wrongfully  ejected  may  recover 
compensation  for  loss  of  time  and  additional  ex- 
pense due  to  the  delay  and  inconvenience  suffered,21 

Co.,  60  Pa.  Super.  248. 

[a]  In  an  action  to  recover  for  a 
threat  to  eject  a  passenger  from  a 
street  car,  who  presented  a  transfer 
to  the  conductor,  which  was  defect- 
ive through  no  fault  of  plaintiff,  but 
who  was  entitled  to  ride  thereon,  the 
measure  of  damages  Is  not  limited 
to  the  amount  paid  to  prevent  an 
ejection,  but  substantial  damages 
may  be  recovered  for  an  inexcusable 
trespass,  even  though  there  are  no 
aggravating  circumstances  con- 
nected with  the  threat.  Georgia  R., 
etc.,  Co.  v.  Baker,  125  Ga.  562,  54  SE 
639,  114  AmSR  246,  7  LRANS  103,  5 
AnnCas  484. 

21.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Smith,  152  Fed.  608,  81  CCA  598,  10 
AnnCas  939;  Paddock  v.  Atchison, 
etc.,  R.  Co.,  37  Fed.  841,  4  LRA  231; 
Quigley  v.  Central  Pac.  R.  Co.,  20 
F.  Cas.  No.  11,510,  5  Sawy.  107,  27 
PittsbLegJ  (Pa.)  154. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Turner,  154  Ala.  542,  45  S  671;  Louis- 
ville, etc.,  R.  Co.  v.  Hine,  121  Ala.  234, 
25  S  857;  Louisville,  etc.,  R.  Co.  v. 
Laney,   (A.)  69  S  993. 

Cal. — Proctor  v.  Southern  Califor- 
nia R.  Co.,  130  Cal.  20,  62  P  306. 

Ga. — Central  R.,  etc..  Co.  v.  Strick- 
land, 90  Ga.  562,  16  SE  352;  Georgia 
R.  Co.  v.  Olds,  77  Ga.  673;  Savannah 
City,  etc.,  R.  Co.  v.  Brauss,  70  Ga. 
368. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell, 127  111.  419,  20  NE  89. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Goben,  15  Ind.  A  123,  42  NE  1116, 
43  NE  890. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Smith,  6  Ind.  T.  99,  89  SW  668. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Gatewood,  155  Ky.  102,  159  SW  660; 
Louisville,  etc.,  R.  Co.  v.  Fowler,  123 
Ky.  450,  96  SW  568,  29  KyL  905; 
Louisville,  etc.,  R.  Co.  v.  Wilsey,  12 
SW  275,  11  KyL  419,  5  LRA  855; 
Louisville,  etc.,  Co.  v.  Sanders,  8  Ky. 
Op.  568. 

Mo.— Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A.  563,  108  SW  105. 

N.  Y. — Daymon  v.  Westchester  St. 
R.  Co.,  154  App.  Div.  796,  139  NYS 
751  [aff  214  N.  Y.  637  mem.  108  NE 
1092  mem];  Jacobs  v.  Third  Ave.  R. 
Co.,  71  App.  Div.  199,  75  NYS  679,  10 
NYAnnCas  462. 

N.  C. — Hallman  v.  Southern  R.  Co., 
169  N.  C.  127,  85  SE  298;  Ammons  v. 
Southern  R.  Co.,  140  N.  C.  196,  52  SE 
731. 

Oh. — Wilt  v.  Wabash  R.  Co.,  21  Oh. 
Cir.  Ct.  579,  11  Oh.  Cir.  Dec.  589. 

Okl. — Chicago,  etc.,  R.  Co.  v.  New- 
burn,  27  Okl.  9,  110  P  1065,  30  LRA 
NS  432. 

Tenn. — Choctaw,  etc.,  R.  Co.  v. 
Hill,  110  Tenn.  396,  75  SW  963. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341,  344  [cit  Cyc]; 
Houston,  etc.,  R.  Co.  v.  Crone,  (Civ. 
A.)  37  SW  1074;  International,  etc., 
R.  Co.  v.  Campbell,  1  Tex.  Civ.  A. 
509,  20  SW  845. 

Wis. — Boehm  v.  Duluth.  etc.,  R. 
Co.,  91  Wis.  592.  65  NW  506. 

[a]  Cost  of  Utigation. — Where 
there  is  no  testimony  showing  that 
plaintiff  in  an  action  for  wrongful 
ejection  from  a  train  has  incurred 
any  expense,  or  how  much  time  he 
has  spent,  in  the  litigation,  it  is  error 
to  allow  the  jury  to  award  compen- 
sation therefor.  Pennsvlvania  Co.  v. 
Scofield.  121  Fed.  814,  58  CCA  176. 

[b]  Where  there  Is  no  evidence  as 


Co.,  112  La.  1085.  36  S  862. 

Mich. — Pierson  v.  Illinois  Cent.  R. 
Co.,  159  Mich.  110,  123  NW  576. 

Mo. — Breen  v.  St.  Louis  Transit 
Co.,  102  Mo.  A.  479,  77  SW  78. 

N.  J. — Delaware,  etc..  R.  Co.  v. 
Walsh,  47  N.  J.  L.  548,  4  A  323; 
Allen  v.  Camden,  etc.,  Steamboat 
Ferry  Co.,  46  N.  J.  L.  198. 

N.  Y.— Jacobs  v.  Third  Ave.  R. 
Co.,  71  App.  Div.  199,  75  NYS  679,  10 
NYAnnCas  462  [rev  34  Misc.  512,  69 
NYS  981]. 

N.  C. — Sawyer  v.  Norfolk  Southern 
R.  Co.,  171  N.  C.  13,  86  SE  166;  Am- 
mons v.  Southern  R.  Co.,  140  N.  C. 
196.  52  SE  731. 

Oh. — Pittsburg,  etc.,  R.  Co.  v.  En- 
sign, 6  Oh.  Cir.  Dec.  616. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
Neel,  33  Tex.  Civ.  A.  153,  76  SW  206; 
Houston,  etc.,  R.  Co.  v.  Crone,  (Civ. 
A.)  37  SW  1074. 

[a]  "The  measure  of  damages  in 
an  ordinary  case  of  wrongful  expul- 
sion, without  unnecessary  violence  or 
insult,  and  from  which  no  bodily  in- 
jury results,  is  the  cost  of  a  ticket 
from  the  point  of  expulsion  to  the 
passenger's  destination,  together 
with  an  allowance  for  such  damages 
as  actually  result  from  loss  of  time." 
Gorman  v.  Southern  Pac.  Co.,  97  Cal. 
1,  6,  31  P  1112,  33  AmiSR  157. 

[b]  Value  of  ticket. — Where  a 
person  who  has  contracted  for  trans- 
portation is  wrongfully  ejected  be- 
fore reaching  her  destination,  the 
value  of  the  ticket  or  of  the  unused 
portion  thereof  is  recoverable  as  part 
of  the  damages.  Chesapeake,  etc.,  R. 
Co.  v.  Gatewood,  155  Ky.  102,  159 
SW  660;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Anellia,  (Tex.  Civ.  A.)  110  SW  936; 
Houston,  etc.,  R.  Co.  v.  Crone,  (Tex. 
Civ.  A.)  37  SW  1074.  Compare  Pier- 
son  V.  Illinois  Cent.  R.  Co.,  159  Mich. 
110,  123  NW  576  (holding  that,  in  an 
action  by  a  passenger  for  his  wrong- 
ful ejection,  the  value  of  the  unused 
portion  of  his  ticket  is  not  recover- 
able). 

[c]  Ejection  at  other  than  usual 
stopping  places. — A  passenger's  meas- 
ure of  damages  for  being  ejected 
from  a  train  at  a  point  other 
than  a  usual  stopping  place  is  the 
actual  injury  to  his  person,  and  the 
pecuniary  loss  suffered  by  him  in 
walking  to  the  usual  stopping  point. 
St.  Louis,  etc.,  R.  Co.  v.  Williams,  100 
Ark.  356,  140  SW  141. 

[d]  Where  a  passenger  is  ejected 
from  a  street  car,  no  force  being 
v»;ed,  he  should  be  allowed  the  fare 
which  he  paid,  if  any,  and  such  a 
reasonable  sum  as  damages  as  will 
compensate  him  for  any  humiliation 
or  degradation  suffered  by  reason  of 
being  ejected  from  the  car,  not  ex- 
ceeding the  amount  claimed.  Cam- 
den Interstate  R.  Co.  v.  Frazier,  97 
SW  776,  30  KyL  186. 

Expense,  loss  of  time,  or  incon- 
venience as  element  of  damages  see 
infra  1204. 

Physical  and  mental  suffering  as 
elements  of  damages  see  infra  §§ 
1205,  1206. 

20.  Georgia  R..  etc.,  Co.  v.  Baker. 
125  Ga.  562,  54  SE  639,  114  AmSR 
246,  7  LRANS  103,  5  AnnCas  484; 
Southern  R.  Co.  v.  Barlow,  104  Ga. 
213,  30  SE  732,  69  AmSR  166;  Savan- 
nah Electric  Co,  v.  Badenhoop,  6  Ga. 
A.  371.  65  SE  50;  Pierson  v.  Illinois 
Cent.  R.  Co.,  149  Mich.  167,  112  NW 
923;  Torak  v.  Philadelphia,  etc.,  R. 
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and  money  expended  for  medical  attendance;22  and 
this  rule  applies,  inter  alia,  where  a  passenger  is 
ejected  by  reason  of  his  having,  through  the  mis- 
take of  the  ticket  agent,  a  wrong  or  defective 
ticket.23  But  he  is  not  entitled  to  recover  expendi- 
tures which  do  not  proximately  result  from  the 
ejection.24  Where  the  ejection  is  rightful  on  the 
employee's  part,  although  there  is  a  breach  of  con- 
tract on  the  part  of  the  carrier,  the  measure  of 
damages  for  the  breach,  in  the  absence  of  proof  of 
any  special  damages,  is  merely  the  additional  cost 
of  transportation  which  the  passenger  is  compelled 
to  pay  in  order  to  reach  his  destination.25 

[§  1205]  3.  Physical  Injuries.  If  physical  injuries 
are  suffered  from  a  wrongful  or  negligent  ejection, 
or  as  a  proximate  result  of  such  ejection,  or  from 

to  the  value  of  his  time,  a  passen- 
ger's loss  of  time  cannot  be  consid- 
ered in  assessing  his  damages.  Chi- 
cago, etc.,  R.  Co.  v.  Newburn,  27  Okl. 
9,  110  P  1065,  30  LRANS  432. 

[c]  Pare  tendered  by  another. — 
"Where  a  passenger  refused  to  estab- 
lish his  right  to  transportation  or 
pay  fare,  and  during  the  process  of 
ejection  a  third  person,  with  the  pas- 
senger's consent,  tendered  plaintiff's 
fare  to  the  next  station  which  was 
not  his  destination,  if  the  ejection 
was  wrongful,  the  passenger  was  only 
entitled  to  recover  damages  for  loss 
of  time  and  inconvenience  in  reach- 
ing the  station  to  which  his  fare  was 
tendered,  and  an  instruction  authoriz- 
ing a  recovery  for  inconvenience  in 
being  compelled  to  reach  his  "desti- 
nation" by  other  means  was  erro- 
neous. Missouri,  etc.,  R.  Co.  v. 
Smith,  152  Fed.  608,  81  CCA  598,  10 
AnnCas  939. 

22.  Whittington    v.  Philadelphia, 
etc.,  R.  Co.,  (Del.)  93  A  563. 

23.  Kansas  City,  etc.,  R.  Co.  V. 
Foster,  134  Ala.  244,  32  S  773,  92  Am 
SR  25;  Arnold  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  400,  105  P  541. 

24.  Kimbrell  v.  Louisville,  etc.,  R. 
Co.,  191  Ala.  392,  67  S  586;  Louis- 
ville, etc.,  R.  Co.  v.  Dawson,  11  Ala. 
A.  621,  66  S  905;  Procter  v.  Southern 
California  R.  Co.,  130  Cal.  20,  62  P 
306,  509;  Leek  v.  Northern  Pac.  R. 
Co.,  65  Wash.  453,  118  P  345. 

[a]  Cost  of  clothing. — Where  a 
woman  was  wrongfully  ejected  from 
a  train  in  which  she  was  a  passen- 
ger, while  her  trunk  was  carried  to 
her  destination,  several  thousand 
miles  distant,  leaving  her  without  a 
change  of  clothing,  by  reason  of 
which  she  was  compelled  to  buy,  she 
is  entitled  to  have  the  inconvenience 
and  discomfort  caused  her  taken  into 
consideration  in  estimating  her  dam- 
ages, as  well  as  her  pecuniary  loss, 
but  the  cost  of  the  clothing  pur- 
chased is  not  a  proper  element  of 
damages.  Procter  v.  Southern  Cali- 
fornia R.  Co.,  130  Cal.  20,  62  P  306, 
509. 

[b]  Cost  of  meals. — In  an  action 
for  wrongful  ejection  of  a  passenger, 
the  price  paid  by  plaintiff  for  a  meal 
for  another  is  not  an  element  of  dam- 
age, nor  is  the  price  paid  for  a  meal 
for  himself  an  element  of  damage, 
except  to  the  extent  that  the  cost 
exceeded  what  plaintiff  would  have 
had  to  pay  if  permitted  to  ride. 
Louisville,  etc.,  R.  Co.  v.  Dawson,  11 
Ala.  A.  621,  66  S  905. 

[c]  Attorney's  fees  may  not  be 
recovered  as  special  damages  in  an 
action  for  wrongful  ejection  of  a 
passenger.  Kimbrell  v.  Louisville, 
etc.,  R.  Co.,  191  Ala.  392,  67  S  586. 

25.  Hall  v.  Memphis,  etc.,  R.  Co., 
15  Fed.  57;  Brown  v.  Rapid  R.  Co., 
134  Mich.  591,  96  NW  925;  Brown  v. 
Rapid  R.  Co.,  130  Mich.  483,  90  NW 
290. 

[a]  Where  a  conductor  detaches 
the  wrong  coupon  from  a  passen- 
ger's ticket,  and  the  passenger  is, 
without  unnecessary  force,  afterward 
ejected  from  the  car  by  another  con- 


the  use  of  unnecessary  force  in  connection  with  a 
rightful  ejection,  recovery  may  be  had  therefor 
under  the  general  rules  which  govern  recovery  for 
physical  injuries  in  other  cases  of  tort,28  including 
any  impairment  of  his  earning  capacity,  and  loss  of 
time  resulting  from  the  injury,27  and  also  including 
damages  for  illness  resulting  from  exposure.28 

[§  1206]  4.  Humiliation  and  Mental  Suffering.29 
If  the  ejection  is  wrongful  or  is  done  in  an  improper 
manner,  there  may  be  a  recovery  by  way  of  "actual 
damages  for  mental  pain  and  suffering,  so-called, 
including  shame  and  mortification  which  result  to 
the  person  ejected,  and  for  the  humiliation  to  which 
he  is  subjected  and  the  indignity  which  is  put  on 
him,30  provided  such  suffering  is  the  natural  and 


ductor  for  failure  to  pay  another 
fare,  the  company  is  liable  only  to 
the  amount  of  the  additional  fare. 
Brown  v.  Rapid  R.  Co.,  134  Mich.  591, 
96  NW  925. 

26.  U.  S. — Paddock  v.  Atchison, 
etc.,  R.  Co.,  37  Fed.  841,  4  LRA  231. 

Ala. — Birmingham,  R.,  etc.,  Co.  v. 
Turner,  154  Ala.  542,  45  S  671;  Louis- 
ville, etc.,  R.  Co.  v.  Laney,  (A.)  69 
S  993. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Brown,  97  Ark.  505,  134  SW  1194. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  425,  446,  42  S 
706  [cit  Cyc]. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell,  127  111.  419,  20  NE  89. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wolfe,  128  Ind.  347,  27  NE  606,  25 
AmSR  436. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Cottengim,  104  SW  280,  31  KyL  871, 
13  LRANS  624;  Louisville,  etc.,  R. 
Co.  v.  Fowler,  123  Ky.  450,  96  SW 
568,  29  KyL  905. 

Mo. — Cross  v.  Kansas  City,  etc.,  R. 
Co..  56  Mo.  A.  664. 

Mont. — Flavin  v.  Chicago,  etc.,  R. 
Co.,  43  Mont.  220,  115  P  667. 

See  generally  Damages  [13  Cyc  1]. 
[a]  Physical  exhaustion. — In  es- 
timating the  damages  for  wrongfully 
ejecting  a  passenger,  the  facts  that 
she  was  wrongfully  ejected  with  her 
baggage  at  a  lonely  place  on  the 
railroad  where  she  could  not  pro- 
cure shelter,  and  that  she  became 
physically  exhausted  in  attempting 
to  carry  her  baggage  to  the  depot  and 
in  seeking  shelter  for  the  night,  to- 
gether with  physical  and  mental 
suffering  endured  in  consequence 
thereof,  may  be  considered.  St. 
Louis,  etc.,  R.  Co.  v.  Brown,  97 
Ark.  505,  134  SW  1194. 

Proximate  and  remote  damages  see 
generally  infra  §  1207. 

27.  Louisville,  etc.,  R.  Co.  v. 
Cottengim.  104  SW  280,  31  KyL  871, 
13  LRANS  624;  Light  v.  Detroit,  etc., 
R.  Co.,  165  Mich.  433,  130  NW  1124, 
34  LPANS  282. 

Expenses  and  loss  of  time  due  to 
physical  injuries  see  generally  infra 
§  1394. 

28.  Grinsted  v.  Toronto  R.  Co.,  21 
Ont.  A.  578  [app  dism  24  Can.  S.  C. 
570]. 

Proximate  and  remote  damages  see 

generally  infra  §  1207. 

29.  Damages  for  mental  anguish 

see  generally  Damages  [13  Cyc  39]. 

30.  U.  S.- — New  Jersey  Steamboat 
Co.  v.  Brockett,  121  U.  S.  637,  7  SCt 
1039,  30  L.  ed.  1049. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Turner,  154  Ala.  542,  45  S  671;  Mc- 
Ghee  v.  Cashin,  40  S  63:  Louisville, 
etc.,  R.  Co.  v.  Hine,  121  Ala.  234, 
25  S  857;  Louisville,  etc.,  R.  Co.  v. 
Laney,  (A.)  69  S  993. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Branch,  106  Ark.  269,  153  SW 
118;  St.  Louis  Southwestern  R.  Co. 
v.  Hammett,  98  Ark.  418,  136  SW  191; 
St.  Louis,  etc.,  R.  Co.  v.  Brown,  97 
Ark.  505,  134  SW  1194;  St.  Louis 
Southwestern  R.  Co.  v.  Furlow,  81 
Ark.  496,  99  SW  689. 


Cal. — Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  P  1112,  33  AmSR  157. 

Del. — Whittington  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  563. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Baker, 
120  Ga.  991,  48  SE  355;  Mabry  v. 
City  Electric  R.  Co.,  116  Ga.  624,  42 
SE  1025,  94  AmSR  141,  59  LRA  590. 

Ida. — Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Ida.  477,  90  P  984,  12 
LRANS  184  and  note. 

111. — Chicago,  etc.,  R.  Co.  v.  Chis- 
holm,  79  111.  584;  Chicago,  etc.,  R.  Co. 
v.  Flagg,  43  111.  364,  92  AraD  133; 
Chicago  Union  Tract.  Co.  v.  Breth- 
auer,  125  111.  A.  204  [aff  223  111.  521, 
79  NE  287];  Chicago,  etc.,  R.  Co.  v. 
Adams,  60  111.  A.  571;  Toledo,  etc., 
R.  Co.  v.  Kid,  29  111.  A.  353. 

Ind. — Pennsylvania  Co.  v.  Bray, 
125  Ind.  229,  25  NE  439;  Chicago,  etc., 
R.  Co.  v.  Holdridge,  118  Ind.  281, 
20  NE  837;  Lake  Erie,  etc.,  R.  Co.  v. 
Fix,  88  Ind.  381,  45  AmR  464;  Illinois 
Cent.  R.  Co.  v.  Allbright,  54  Ind.  A 
203,  100  NE  885;  Cleveland,  etc.,  R. 
Co.  v.  Kinsley,  27  Ind.  A.  135.  60  NE 
169,  87  AmSR  245;  Louisville,  etc., 
R.  Co.  v.  Goben.  15  Ind.  A.  123,  42 
NE  1116.  43  NE  890;  Chicago,  etc.,  R. 
Co.  v.  Conley,  6  Ind.  A.  9,  32  NE 
96,  865. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Smith,  6  Ind.  T.  99,  89  SW  668. 

Iowa. — Coine  v.  Chicago,  etc.,  R. 
Co.,  123  Iowa  458,  99  NW  134:  Curtis 
v.  Sioux  City,  etc.,  R.  Co.,  87  Iowa 
622,  54  NW  339. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Little,  66  Kan.  378,  71  P  820.  97  Am 
SR  376,  61  LRA  122;  Southern 
Kansas  R.  Co.  v.  Hinsdale.  38  Kan. 
507,  16  P  937;  Southern  Kansas  R. 
Co.  v.  Rice,  38  Kan.  398,  16  P  817,  5 
AmSR  766. 

Ky. — Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 147  Ky.  52,  143  SW  760;  Cin- 
cinnati, etc.,  R.  Co.  v.  Carson,  145  Ky. 
81,  140  SW  71;  Lexington,  etc..  R. 
Co.  v.  Lyons,  104  Ky.  23,  46  SW  209, 
20  KyL  516;  Louisville,  etc.,  R.  Co. 
v.  Cottengim,  104  SW  280.  31  KvL 
871.  13  LRANS  624;  Camden  Inter- 
state R.  Co.  v.  Frazier,  97  SW  776, 
30  KyL  186;  Louisville,  etc..  R.  Co. 
v.  Wilsey,  12  SW  275,  11  KyL  419, 
5  LRA  855;  Louisville,  etc.,  R.  Co. 
v.  Wilsey.  9  KvL  1008. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Larkin,  47  Md.  155,  28  AmR  442;  Bal- 
timore, etc.,  Turnp.  Road  v.  Boone, 
45  Md.  344. 

Mich. — Lucas  v.  Michigan  Cent.  R. 
Co.,  98  Mich.  1,  56  NW  1039,  39  Am 
SR  517. 

Minn. — Serwe  v.  Northern  Pac.  R. 
Co.,  48  Minn.  78.  50  NW  1021:  Cars- 
ten  v.  Northern  Pac.  R.  Co..  44  Minn. 
454,  47  NW  49,  20  AmSR  589.  9  LRA 
688;  DuLaurans  v.  First  Div.  St. 
Paul,  etc.,  R.  Co.,  15  Minn.  49,  2 
AmR  102. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616;  Carmody  v.  St. 
Louis  Transit  Co..  122  Mo.  A.  338, 
99  SW  495;  Williams  v.  St.  Louis, 
etc..  R.  Co.,  119  Mo.  A.  663,  96  SW 
307;  McGinnis  v.  Missouri  Pac.  R. 
Co.,  21  Mo.  A.  399. 

Nev. — Quigley  v.  Central  Pac.  R. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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proximate  result  of  the  wrong  done,81  and  the  wrong 
gives  the  party  a  cause  of  action.32  Thus,  such 
damages  may  be  recovered  where  the  wrongful 
ejection  is  accomplished  with  unnecessary  pub- 
Co.,  11  Nev.  350. 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Walsh,  47  N.  J.  L.  548,  4  A  323;  Allen 
v.  Camden,  etc.,  Steamboat  Ferry  Co., 
46  N.  J.  L.  198. 

N.  Y. — Daymon  v.  "Westchester  St. 
R.  Co.,  154  App.  Div.  796,  139  NYS 
751  [aff  214  N.  Y.  637  mem,  108  NE 
1092  mem];  Ray  v.  Cortland,  etc., 
Tract.  Co.,  19  App.  Dlv.  530,  46  NYS 
521;  Harding  v.  New  York,  etc.,  R. 
Co.,  36  Hun  72;  Raynor  v.  New 
York,  etc..  Tract.  Co.,  86  Misc.  201, 
149  NYS  151  [rev  on  other  grounds 
166  App.  Div.  927  mem,  151  NYS 
4171;  Harrison  v.  Pennsylvania  R. 
Co.,  118  NYS  1022. 

N.  C. — Sawyer  v.  Norfolk  South- 
ern R.  Co.,  171  N.  C.  13,  86  SE  166; 
Hallman  v.  Southern  R.  Co.,  169  N. 
C.  127,  85  SE  298;  Ammons  v.  South- 
ern R.  Co.,  140  N.  C.  196,  52  SE  731. 

Oh. — Smith  v.  Pittsburg,  etc.,  R. 
Co.,  23  Oh.  St.  10;  Cleveland  City  R. 
Co.  v.  Ebert,  19  Oh.  Cir.  Ct.  725,  10 
Oh.  Cir.  Dec.  291;  Pittsburg,  etc., 
R.  Co.  v.  Ensign,  10  Oh.  Cir.  Ct.  21, 
6  Oh.  Cir.  Dec.  616. 

Okl. — St.    Louis,   etc.,   R.    Co.  v. 
Yount,  30  Okl.  371,  120  P  627. 

Pa. — Laird  v.  Pittsburg  Traction 
Co.,  166  Pa.  4,  31  A  51;  Baltimore, 
etc.,  R.  Co.  v.  Bambrey,  16  A  67. 

Tenn. — Choctaw,   etc.,    R.    Co.  v. 
Hill,  110  Tenn.  396,  75  SW  963. 

Tex. — International,  etc.,  R.  Co.  v. 
Leak,  64  Tex.  654;  Hays  v.  Hous- 
ton, etc.,  R.  Co.,  46  Tex.  272;  St. 
Louis,  etc.,  R.  Co.  v.  Padgett,  (Civ. 
A.)  181  SW  718;  Atchison,  etc.,  R. 
Co.  v.  Cunliffe,  (Civ.  A.)  57  SW  692; 
Gulf,  etc.,  R.  Co.  v.  Moody,  (Civ.  A.) 
30  SW  574. 

Wash. — Willson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  32  P  468,  34  P 
146. 

Wis. — Schmitt  v.  Milwaukee  St.  R. 
Co.,  89  Wis.  195,  61  NW  834. 

"By  the  great  weight  of  authority 
It  is  well  established  that  the  sense 
of  wrong  suffered  and  the  feeling  of 
humiliation  and  disgrace  engen- 
dered, if  any,  is  an  actual  damage 
for  which  the  injured  party  is  en- 
titled to  compensation  in  this  class 
of  cases."  Willson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  625,  32  P  468, 
34  P  146. 

[a]  rtlustrationB. — (1)  Where  a 
passenger  presents  a  transfer  en- 
titling him  to  passage,  which  trans- 
fer is  refused,  and  on  his  refusal  to 
pay  fare  he  is  ejected  from  the  car, 
he  is  not  limited  to  a  recovery  of  the 
amount  of  the  fare  demanded,  but  is 
-entitled  to  have  considered  as  an 
element  of  damages  his  shame  and 
mortification  from  a  public  expul- 
sion from  the  car.  Carmody  v.  St. 
Louis  Transit  Co.,  122  Mo.  A.  338, 
99  SW  495.  (2)  Where  a  passen- 
ger was  unlawfully  ejected  from  a 
train,  by  reason  whereof  he  was 
compelled  to  walk  through  a  dark 
railway  bridge  at  night,  on  a  narrow 
path,  uncertain  as  to  when  a  train 
might  come,  and  liable  to  be  crushed 
if  one  did  come,  although  the  con- 
ductor acted  in  good  faith,  and  with- 
out violence  or  insult,  and  although 
there  was  no  pecuniary  loss  or  ac- 
tual injury,  yet  plaintiff  was  entitled 
to  more  than  nominal  damages,  and 
it  was  proper  for  the  jury  in  assess- 
ing the  damages  to  consider  not 
only  the  annoyance,  vexation,  delay, 
and  risk  to  which  plaintiff  was  sub- 
jected, but  also  the  indignity  done  to 
him  by  the  mere  fact  of  ejection. 
Chicago,  etc.,  R.  Co.  v.  Flagg,  43  111. 
364,  92  AmD  133. 

[b]  Although  an  assault  consists 
simply  of  laying  hands  on  the  per- 
son assaulted,  it  being  committed  as 
part  of  the  process  of  ejecting  the 
latter  from  a  street  car,  the  jury 
has  a  right  to  award  compensatory 
damages,  including  damages  for  the 
indignity,   humiliation,   and  injured 

[10  C.J.— 49] 


licity,33  or  with  abusive  or  insulting  conduct  or 
language.34  The  fear  involved  in  the  apprehension 
attending,  or  which  may  follow,  ejection  from  the 
train  may  also  be  taken  into  account.35   But  where, 

the  fare  to  the  place  to  which  he  was 
entitled  to  be  carried,  damages  for 
the  loss  of  time  occasioned  by  the 
delay,  and  any  other  pecuniary  loss 
necessarily  caused  thereby  and 
proven  to  be  a  proximate  result  of 
the  ejection,  and  a  reasonable  com- 
pensation for  the  indignity,  humilia- 
tion, wounded  pride  and  mental  suf- 
fering involved  in  and  resulting  from 
such  wrongful  expulsion.'  Suther- 
land, in  his  work  on  Damages, 
volume  3,  4th  edition,  §  943,  states 
the  rule  as  follows:  'We  conceive 
the  correct  rule  to  be  that  mental 
suffering  or  nervous  shock  may  be 
recovered  for  whenever  it  is  the 
natural  and  proximate  result  of  the 
wrong  done,  if  such  wrong  gives  the 
injured  party  a  cause  of  action.' " 
Lindsay  v.  Oregon  Short  Line  R.  Co., 
13  Ida.  477,  483,  90  P  984,  12  LRANS 
184. 

[c]  Insults  to  others. — A  pas- 
senger ejected  from  a  train  may  not 
recover  damages  for  insults  or  hu- 
miliation put  on  other  passengers 
at  the  time.  Louisville,  etc.,  R.  Co. 
v.  Scott,  141  Ky.  538,  133  SW  800, 
34  LRANS  206,  AnnCasl912C  547. 

Proximate  and  remote  damages 
generally  see  infra  §  1207. 

32.  Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Ida.  477,  90  P  984,  12  LRA 
NS  184. 

33.  Chicago,  etc.,  R.  Co.  v.  Chis- 
holm,  79  111.  584;  Pittsburg,  etc., 
R.  Co.  v.  Berryman,  11  Ind.  A.  640, 
36  NE  728;  Kansas  City,  etc.,  R. 
Co.  v.  Little,  66  Kan.  378.  71  P  820, 
97  AmSR  376,  61  LRA  122;  Edwards 
v.  Southern  R.  Co.,  162  N.  C.  278,  78 
SE  219. 

[a]  Illustration. —  Where  a  pas- 
senger was  unlawfully  ejec*ed  from  a 
railroad  car,  in  the  presence  of 
others,  and  the  conductor  publicly 
announced,  as  his  reason  for  so  do- 
ing, that  the  passenger  refused  to 
pay  his  fare,  a  jury  may  properly 
find  from  such  facts  that  the  pas- 
senger ejected  suffered  feelings  of 
shame  and  humiliation,  without  any 
other  proof  on  that  subject.  Chi- 
cago, etc.,  R.  Co.  v.  Chisholm,  79  111. 
584. 

[b]  Publicity     not     essential. — 

Where  a  passenger  is  improperly  ex- 
pelled from  a  train,  he  is  none  the 
less  entitled  to  damages  for  the 
humiliation  and  disgrace  suffered  be- 
cause no  one  was  present  except  the 
conductor,  the  brakeman  and  the 
passenger.  Kansas  City,  etc.,  R.  Co. 
v.  Little,  66  Kan.  378,  71  P  820,  97 
AmSR  376,  61  LRA  122. 

34.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Laney,  (A.)  69  S  993. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Fowler,  123  Ky.  450,  96  SW  568,  29 
KyL  905. 

Mo. — Boling  v.  St.  Louis,  etc.,  R. 
Co.,  189  Mo.  219,  88  SW  35;  Morris 
v.  St.  Louis,  etc.,  R.  Co.,  184  Mo.  A. 
65,  168  SW  325. 

N.  Y. — Samuels  v.  New  York  City 
R.   Co.,  52  Misc.   137,   101   NYS  534. 

S.  C. — Milhous  v.  Southern  R.  Co., 
76  S.  C.  492,  57  SE  474. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Morgan,  (Civ.  A.)  138  SW  216  (state- 
ments of  conductor  imputing  false- 
hood to  passenger  as  well  as  a  charge 
of  disgraceful  conduct). 

[a]  Unnecessary  and  Insulting 
language. — Although  a  railroad 
ticket  presented  by  a  passenger  does 
not  entitle  her  to  passage,  so  that, 
on  her  being  informed  of  its  in- 
validity and  refusing  to  pay  fare, 
the  conductor  may  remove  her,  the 
company  is  liable  for  compensatory 
damages  for  his  using  unnecessary 
and  insulting  language  to  her,  in- 
juring her  feelings  and  humiliating 
her.  Boling  v.  St.  Louis,  etc.,  R.  Co., 
189  Mo.  219,  88  SW  35. 

35.  U.  S.— Fell  v.   Northern  Pac. 


feelings  caused  by  such  assault. 
Conlon  v.  Metropolitan  St.  R.  Co.,  34 
Misc.  394,  69  NYS  653. 

[c]  Under  threatened  violence. — 
Where  a  passenger  is  unlawfully 
forced  to  leave  the  train  under 
threat  of  violence  he  may  recover 
for  the  indignity  suffered.  Dela- 
ware, etc.,  R.  Co.  v.  Walsh,  47  N.  J. 
L.  548,  4  A  323. 

[d]  Passenger's  position  In  life 
and  standing  in  community  con- 
sidered.— Where  the  ejection  'is  ac- 
companied by  undue  violence  or  by 
insult  and  abuse,  the  jury  is  author- 
ized to  consider  the  injured  feelings 
of  plaintiff,  the  indignity  endured, 
his  mental  suffering,  the  humiliation- 
and  wounded  pride  which  one  in  his 
condition  in  life  and  standing  in  the 
community  would  experience,  and  to 
award  him  compensatory  damages 
therefor.  Gorman  v.  Southern  Pac. 
Co.,  97  Cal.  1,  31  P  1112,  33  AmSR 
157. 

[e]  The.  honest  expression  of 
opinion  by  a  conductor  that  money 
offered  to  him  for  fare  is  counter- 
feit, and  his  refusal  to  accept  it  on 
that  account,  he  not  charging  that 
the  passenger  knew  it  was  counter- 
feit, is  not  a  tort,  nor  an  element  of 
damages  for  the  wrongful  ejection 
of  the  passenger.  Breen  v.  St.  Louis 
Transit  Co.,  102  Mo.  A  479,  77  SW 
78. 

[f]  The  fact  that  the  person 
ejected  la  a  man  of  the  strictest 
honor  and.  Integrity  and  sensitive  to 
indignities  put  on  him  cannot  be 
shown  to  increase  his  damages  on 
account  of  his  ejection  from  a  pas- 
senger train.  Spink  v.  Louisville, 
etc.,  R.  Co.,  52  SW  1067,  21  KyL  778. 

31.  Ida. — Lindsay  v.  Oregon  Short 
Line  R.  Co.,  13  Ida.  477,  90  P  984, 

12  LRANS  184. 
Ky. — Louisville,    etc.,    R.    Co.  v. 

Scott,  141  Ky.  538,  133  SW  800,  34 
LRANS  206,  AnnCasl912C  347. 

Mo. — Breen  v.  St.  Louis  Transit 
Co.,  102  Mo.  A.  479,  77  SW  78. 

N.  C. — Ammons  v.  Southern  R.  Co., 

140  N.  >C.  196,  52  SE  731. 
Tex. — Texas  Pac.  R.  Co.  v.  James, 

82  Tex.  306,  18  SW  589,  15  LRA  347; 
Gulf,  etc.,  R.  Co.  v.  Green,  (Civ.  A.) 

141  SW  341;  Houston,  etc.,  R.  Co. 
v.  McNeel,  33  Tex.  Civ.  A.  153,  76 
SW  206;  Missouri,  etc.,  R.  Co.  v. 
Armstrong,  (Civ.  A.)  38  SW  368. 

[a]  Illustrations. —  (1)  Where  a 
husband  with  his  sick  wife  entered 
the  train  and  was  unlawfully  ejected 
therefrom  and  his  wife  was  carried 
on  the  train,  his  anxiety  and  mental 
suffering  were  the  proximate  result 
of  the  unwarranted  act  which  was 
the  direct  cause  of  such  suffering. 
Lindsay  v.  Oregon  Short  Line  R.  Co., 

13  Ida.  477,  90  P  984,  12  LRANS  184. 
(2)  Where  a  passenger,  by  reason  of 
being  put  off  the  train,  and  as  the 
probable  and  reasonable  consequence 
thereof,  had  to  walk  to  another  sta- 
tion, the  jury  could  allow  him  what 
they  believed  right  and  fair  as  com- 
pensation for  having  so  to  do;  and 
if,  as  the  natural  and  probable  con- 
sequence of  being  put  off;  he  suffered 
mental  distress,  they  might  allow 
him  what,  in  their  judgment,  he 
ought  fairly  to  have  by  way  of  com- 
pensation. Houston,  etc.,  R.  Co.  v. 
McNeel,  33  Tex.  Civ.  A.  153,  76  SW 
206. 

[b]  "There  Is  a  clear  distinction 
drawn  in  the  .cases  as  to  what 
anxiety  and  mental  suffering  a  plain- 
tiff who  is  expelled  or  ejected  by  a 
common  carrier  may  recover  for,  and 
we  think  the  correct  rule  in  cases 
like  the  one  at  bar  is  clearly  stated 
in  Moore  on  Carriers,  p.  887,  as  fol- 
lows: 'Where  a  person  has  been 
wrongfully  and  unlawfully  expelled 
or  ejected  by  the  carrier  from  a  train 
or  car,  he  may  recover  in  an  action 
against  the  carrier  the  amount  of 
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althongh  a  passenger's  ejection  is  technically  wrong- 
ful, lit?  enters  A  train  or  car  with  the  expectation  of 
being  ejected  therefrom,  he  cannot  recover  any 
damages  for  mental  pain  or  suffering.36 

Necessity  for  physical  injury,  violence,  or 
malice.37  It  has  been  held  that  a  recovery  may  be 
had  for  mental  suffering  and  humiliation  only  where 
they  are  connected  with  physical  injury,38  or  are 
attended  with  circumstances  of  violence,  malice,  or 
insult,39  and  not  where  the  ejection  is  unaccom- 
panied by  unnecessary  force  or  violence,  willfulness 
or  malice,  «id  is  made  in  good  faith.40  But  on  the 
other  hand  it  has  been  held  that,  where  the  ejection 
wrongful,  damages  for  mental  suffering  and 


is 


R.  Co.,  44  Fed,  248. 

Ala. — Kansas  City,  etc.,  R.  Co.  v. 
Foster,  134  Ala.  244,  32  S  773,  92 
AmSR  25;  Louiaville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  328. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Jop- 
lin,  55  SW  206,  21  KyL  1380. 

Oh. — Cincinnati  Northern  Tract. 
Co.  v.  Rosnagle,  84  Oh.  St.  310,  95 
NE  884,  35  LRANS  1030,  AnnCas 
1912C  639. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Kaiser,    82    Tex.  18    SW  305; 

Southern  Pac.  Co.  v.  Bailey,  (Civ.  A.) 
91  SW  820;  Allen  v.  Texas,  etc.,  R. 
Co.,  (Civ.  A.)  27  SW  943. 

[a]  SZental  anguish  caused  "by  im- 
pending' peril*— -Where  a  passenger, 
being  unlawfully  ejected  from  a 
train,  is  forced  to  jump  while  it  is 
moving  at  a  dangerous  speed  to  avoid 
being  pushed  or  thrown  off  by  the 
conductor,  the  mental  anguish  aris- 
ing from  the  nature  of  the  wrong  is 
a  proper  element  of  compensatory 
damages;  and  it  is  proper,  for  the 
purpose  of  ascertaining  the  extent  of 
his  mental  suffering  as  an  element  of 
damages,  to  admit  evidence  that 
plaintiff  was  ruptured  before  and 
at  the  time  of  the  ejection.  Fell  v. 
Northern  Pac.  R.  Co.,  44  Fed.  248. 

[b]  Nervousness. — The  rendering 
of  a  passenger  on  a  train  nervous 
almost  to  sickness,  by  threats  of 
ejection,  constitutes  physical  injury 
and  discomfort.  Southern  Pac.  Co. 
v.  Bailey,  (Tex.  Civ.  A.)  91  SW  820. 

[c]  Where  an  infant  of  tender 
years  is  wrongfully  ejected  from  a 
railroad  car  or  train,  willfully  and 
intentionally,  fright  and  terror  are 
proper  elements  of  damages,  if  the 
ejection  is  under  such  circumstances 
as  will  naturally  cause  fright  and 
terror  to  an  infant.  Cincinnati 
Northern  Tract.  Co.  v.  Rosnagle,  84 
Oh.  St.  310,  95  NE  884,  35  LRANS 
1030,  AnnCasl912C  639. 

X1  right  and  terror  as  elements  of 
damage  see  generally  Damages  [13 
Cyc  41]. 

36.  U.  S. — Murphy  v.  Western, 
etc.,  R.  Co.,  23  Fed.  637. 

Ark.' — Brenner  v.  R.  Co.,  82  Ark. 
128,  100  SW  893,  9  LRANS  1060  and 
note;  St.  Louis,  etc.,  R.  Co.  v.  Trim- 
ble, 54  Ark.  354,  15  SW  899. 

Ky. — Snellbaker  v.  Paducah,  etc., 
R.  Co.,  94  Ky.  597,  23  SW  509,  15 
KyL  380. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Cole,  29  Oh.  St.  126,  23  AmR  729. 

Pa. — Robb  v.  Pittsburg,  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

Tex. — Patterson  v.  Southern  Pac. 
Co.,  28  Tex.  Civ.  A.  67,  66  SW  308; 
Russell  v.  Missouri,  etc.,  R.  Co.,  12 
Tex.  Civ.  A.  627,  35  SW  724. 

[a]  The  right  of  a  passenger  hav- 
ing a  mileage  ticket  to  sue  for  a 
breach  of  contract  to  furnish  an 
exchange  ticket  at  a  station  cannot 
be  enlarged  by  his  illegally  board- 
ing a  train  without  procuring  such 
exchange  ticket,  and  thus  inviting 
ejection  therefrom.  Robb  v.  Pitts- 
burg, | etc.,  R.  Co.,  14  Pa.  Super.  282. 

37.  See  also  infra  §  1395.  And 
see  generally  Damages  [13  Cyc  39]. 

38.  Atchison,  etc.,  R.  Co.  v.  La- 
moreaux,  5  Kan.  A.  813,  49  P  152; 
Crutcher  v.  The  Big  Four,  132  Mo.  A. 


humiliation  may  be  recovered  notwithstanding  they 
are  not  accompanied  with  physical  injury,41  and 
whether  the  act  was  wanton,  malicious,  or  willful, 
or  was  merely  negligent  or  mistaken.42 

Where  fare  is  illegally  exacted.  Humiliation 
suffered  and  indignity  done  a  passenger  is  also  an 
element  of  damages  where  fare  is  illegally  exacted 
from  him,  and  he  pays  it  in  order  to  avoid  an 
ejection.43 

[§  1207]  5.  Proximate  and  Remote  Damages.44 

All  damages  which  naturally  and  proximately  result 
from  the  wrongful  ejection  itself  or  from  the  wrong- 
ful manner  in  which  the  ejection  is  accomplished 
may  be  recovered,45  but  not  those  which  are  too 


311,  111  SW  891;  Snyder  v.  Wabash 
R.  Co.,  85  Mo.  A.  495. 

39.  Morris  v.  St.  Louis,  etc.,  R. 
Co.,  184  Mo.  A.  65,  168  SW  325: 
Harkless  v.  Chicago,  etc.,  R.  Co.,  151 
Mo.  A.  463,  132  SW  29;  Glover  v. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  563, 

108  SW  505;  Harless  v.  Southwest 
Missouri  Electric  R.  Co.,  123  Mo.  A. 
22,  99  SW  793;  Snyder  v.  Wabash 
R.  Co.,  85  Mo.  A.  495. 

"Where  the  conductor  employs  un- 
necessary force  or  violence  to  re- 
move the  passenger,  or  where  he  ac- 
saults  him  with'  abusive  or  insulting 
language,  malice  will  be  presumed 
and  in  such  case  the  passenger  is 
entitled  to  damages  on  account  of  his 
outraged  feelings  and  humiliation 
and  also  may  recover  punitive  dam- 
ages." Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A.  B63,  672,  108  SW 
105. 

40.  Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A  563,  108  SW  105. 

"Where  a  passenger  who  is  wrong- 
fully ejected  from  a  train  by  the 
conductor  sustains  no  physical  in- 
jury in  consequence  thereof  and  the 
ejection  is  unaccompanied  by  un- 
necessary force  or  violence,  wilful- 
ness or  malice,  but  is  made  in  good 
faith  under  the  mistaken  belief  of 
the  conductor  that  the  passenger  is 
not  entitled  to  ride  on  the  train, 
the  passenger  may  recover  compensa- 
tion for  all  the  inconvenience,  loss  of 
time,  labor  and  expense  incurred  by 
him  in  consequence  of  the  wrongful 
act,  but  he  may  not  recover  dam- 
ages for  mental  suffering  or  humili- 
ation, nor  damages  by  way  of  smart 
money."  Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A.  563,  571,  108  SW  105. 

41.  Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  P  1112,  33  AmSR 
157;  Georgia  R.,  etc.,  Co.  v.  Baker, 
120  Ga.  991,  48  SE  355;  Mabry  v. 
City  Electric  R.  Co.,  116  Ga.  624,  42 
SE  1025,  94  AmSR  14,  59  LRA  590. 

42.  Ark. — St.  Louis,  etc.,  R.  Co. 
V.  Trimble,  54  Ark.  354,  15  SW  899. 

111. — Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  AmD  133;  Lake  Erie, 
etc.,  R.  Co.  v.  Christison,  39  111.  A. 
495;  Toledo,  etc.,  R.  Co.  v.  Kid,  29 
111.  A.  353.    But  see  Malott  v.  Woods, 

109  111.  A.  512  (holding  that  it  was 
error  to  instruct  the  jury  that  plain- 
tiff could  recover  damages  for  the 
humiliation  and  indignity  to  which 
she  was  exposed,  if  any  was  shown 
by  the  evidence,  by  being  required  to 
leave  the  train  at  a  station  short  of 
her  destination,  in  the  absence  of 
proof  of  any  actual  malice  or  wan- 
toness  manifested  against  plaintiff 
by  the  conductor  in  requiring  her  to 
leave  the  train). 

Ind. — Chicago,  etc.,  R.  Co.  v.  Hol- 
dridge,  118  Ind.  281,  20  NE  837. 

Iowa.- — Coine  v.  Chicago,  etc.,  R. 
Co.,  123  Iowa  458,  99  NW  134. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Wil- 
sey,  12  SW  275,  11  KyL  419,  5  LRA 
S55. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Hoeflich,  62  Md.  300,  50  AmR  223. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Tount,  30  Okl.  371,  120  P  627. 

Wash. — Willson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  32  P  468,  34  P 
146. 


"It  is  contended  that  the  court 
erred  in  instructing  the  jury  that 
damages  might  be  allowed  for  indig- 
nity, humiliation,  wounded  pride,  and 
mental  suffering  involved  in  and  re- 
sulting from  expulsion  from  the 
train,  even  though  it  should  appear 
that  the  conductor  was  not  actuated 
by  malice  or  willfulness.  Conceding, 
as  we  must,  under  the  evidence  that 
the  jury  was  justified  in  finding  that 
plaintiff  was  wrongfully  compelled  to 
leave  the  train,  we  reach  the  conclu- 
sion that  they  might  properly  take 
into  account  these  elements  of  dam- 
age, if  shown  to  exist,  although  the 
act  of  the  conductor  was  not  mali- 
cious or  willful,  but  was  the  result 
of  a  mistake  on  his  part.  This  is  an 
action  of  tort,  and  there  is  no  longer 
any  room  for  argument  in  this  state 
as  to  the  proposition  that,  for  the 
tortious  expulsion  of  a  passenger 
from  a  train,  compensation  may  be 
allowed,  covering  these  elements  of 
damage."  Coine  v.  Chicago,  etc.,  R. 
Co.,  123  Iowa  458,  99  NW  134. 

43.  Ga. — Louisville,  etc.,  R.  Co.  v. 
Chivers,  11  Ga.  A.  236,  75  SE  13. 

Ind. — Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  NE  439;  Chicago,  etc.,  R 
Co.  v.  Conley,  6  Ind  A.  9,  32  NE  96, 
865. 

Minn. — Hoffman  v.  Northern  Pac. 
R  Co.,  45  Minn.  53,  47  NW  312. 

N.  Y. — Raynor  v.  New  York,  etc.. 
Tract.  Co.,  86  Misc.  201,  149  NTS  151 
[rev  on  other  grounds  166  App.  Div. 
927  mem,  151  NYS  417]. 

Wash. — Willson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  32  P  468,  34  P 
146. 

[a]  Illustration. — Where  a  con- 
ductor demanded  of  a  woman  passen- 
ger her  fare  after  reaching  a  certain 
point,  charging  that  her  ticket  was 
only  for  that  point,  and  to  avoid  be- 
ing ejected  she  paid  additional  fare 
to  the  point  where  she  was  going,  she 
is  entitled  to  recover  for  mortifica- 
tion and  wounded  feelings,  although 
afterward  the  conductor  returned  the 
additional  fare  on  discovering  that 
her  ticket  was  to  the  point  claimed 
by  her.  Louisville,  etc.,  R.  Co.  v. 
Chivers,  11  Ga.  A.  236,  75  SE  13. 

44.  See  also  generally  Damages 
[13  Cyc  25]. 

Ejection  at  improper  time  or  place 
as  proximate  cause  of  injury  to  in- 
capacitated person  see  supra  §  1192. 

humiliation  and  mental  suffering1 
as  proximate  result  of  ejection  see 
supra  §  1206. 

45.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Turner,  154  Ala.  542.  45  S  671. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Hockett,  161  Ind.  196,  67  NE  106. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co.,  103  Minn.  362,  115  NW  395, 
123  AmSR  341. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  66  A  846,  12  LRANS 
359. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Scott,  34  Tex.  Civ.  A.  501,  79  SW  642; 
Gulf,  etc.,  R.  Co.  v.  Conder,  23  Tex. 
Civ.  A.  4S8,  58  SW  58. 

Utah. — Morgan  v.  Oregon  Short 
Line  R.  Co.,  30  Utah  82,  83  P  576. 

Wis. — Lugner  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co.,  146  Wis.  175,  131 
NW  342. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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remote,40  or  which  the  passenger  could  have 
avoided  by  the  use  of  ordinary  care.47  Damages  for 
injuries  resulting  from  efforts  to  reach  some  place 
of  security  after  ejection  arc  recoverable,48  but  not 
those  resulting  from  unnecessary  exposure  or 
effort.49  In  determining  what  physical  injuries  are 
proximate,  it  is  competent  to  show  the  physical  and 
mental  condition  of  plaintiff  which  aggravated  the 
injury,  although  such  peculiar  condition  was  not 
known  to  the  carrier.50  But  the  person  ejected  can- 
not recover  for  the  humiliation  resulting  from  sub- 
sequent comments  of  persons  not  present  at  the  time 
of  the  ejection,51  nor  for  injury  to  his  good  name,52 
nor  to  his  business  or  professional  reputation,53 


nor  for  having  been  compelled  to  borrow  money  to 
pay  the  fare  illegally  exacted.''4 

[$  1208]  6.  Mitigation  of  Damages.55  Alt! 
the  passenger  who  produces  a  ticket  or  is  ready  to 
pay  fare  may  recover  compensatory  damages  for 
being  ejected,55  the  good  faith  of  the  carrier's 
servants  in  ejecting  will  not  prevent  recovery  of 
such  damages,  although  competent  to  be  shown  for 
the  purpose  of  affecting  the  allowance  or  amount  of 
exemplary  damages.57 

Improper  conduct  on  the  part  of  the  person 
ejected  may  be  shown  in  mitigation  of  damagi 
It  has  been  held  that  abusive  or  provocative  lan- 
guage used  by  him  to  the  employee  of  the  carrier 


See  also  supra  §§  1204,  1206.  And 
see  generally  Damages  [13  Cyc  25]. 

[a]  Arrest  and  imprisonment. — 
Where  a  conductor  wrongfully  ejects 
a  passenger  and  causes  his  arrest  for 
a  supposed  assault,  the  imprisonment 
and  detention  are  the  proximate  re- 
sults of  the  act,  and  are  properly 
considered  by  the  jury  in  assessing 
the  damages.  Gulf,  etc.,  R.  Co.  v. 
Conder,  23  Tex.  Civ.  A.  488,  58  SW 
58. 

[b]  Death. — Where,  In  an  action 
for  the  death  of  a  trespasser  who 
had  been  stealing  a  ride  on  a  passen- 
ger train,  it  appeared  that  deceased 
was  instantly  killed,  and  that  his 
body  was  found  some  distance  from 
the  place  of  his  ejection  and  on  the 
opposite  side  of  the  track,  his  death 
was  not  shown  to  be  the  proximate 
result  of  his  ejection.  Morgan  v. 
Oregon  'Short  Line  R.  Co.,  30  Utah  82, 
83  P  576. 

46.  Spade  v.  Lynn,  etc.,  R.  Co.,  172 
Mass  488,  52  NE  747,  70  AmSR  298, 
43  LiRA  832;  Hoffman  v.  Northern 
Pac.  R.  Co.,  45  Minn.  53,  47  NW  312. 
See  also  cases  infra  notes  49,  51,  53, 
54. 

47.  Galveston,  etc.,  R.  Co.  v. 
Scott,  34  Tex.  Civ.  A.  501,  79  SW  642. 
See  also  infra  §  1209. 

As  to  rule  of  avoidable  conse- 
quences generally  see  Damages  [13 
Cyc  71]. 

48.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Day,  86  Ark.  104,  110  SW  220. 

Oal. — Bland  v.  Southern  Pac.  R.  Co., 
65  Cal.  626,  4  P  672. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Cloes,  5  Ind.  A.  441,  32  NE  588. 

N.  H. — Whittemore  v.  Boston,  etc., 
R.  Co.,  77  N.  H.  61,  86  A  824. 

Oh. — Smith  v.  Pittsburg,  etc.,  R. 
Co.,  23  Oh.  St.  10;  New  York,  etc., 
R.  Co.  v.  Willing,  24  Oh.  Cir.  Ct.  474. 

Pa. — Malone  v.  Pittsburgh,  etc.,  R. 
Co.,  152  Pa.  390,  25  A  638. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Berry,  (Civ.  A.)  84  SW  258. 

[a]  Illustration. — Where  a  pas- 
senger unlawfully  ejected  from  the 
train  was  compelled  to  walk  some 
distance  to  a  house  for  shelter, 
and  in  doing  so  sustained  serious  in- 
jury to  his  health,  the  injurious  con- 
sequences of  the  exposure  are  a 
proper  element  of  damages.  Smith 
v.  Pittsburg,  etc.,  R.  Co.,  23  Oh.  St. 
10;  New  York,  etc.,  R.  Co.  v.  Willing, 
24  Oh.  Cir.  Ct.  474. 

[b]  Aggravating1  prior  injury. — 
(1)  One  wrongfully  ejected  from  a 
passenger  train  can  recover  damages 
for  an  injury  resulting  from  aggra- 
vating a  prior  injury  by  walking  to 
his  home  from  where  he  was  put  off 
instead  of  taking  an  available  train, 
if  he  exercised  reasonable  care  in 
walking  instead  of  riding.  Whitte- 
more v.  Boston,  etc.,  R.  Co.,  77  N.  H. 
61,  86  A  824.  (2)  A  passenger  on  a 
train,  unlawfully  put  off  at  a  point 
on  the  railroad  track  where  there  is 
no  station  and  no  stopping  place,  who 
is  injured  in  walking  on  a  cattle 
guard  at  the  next  highway,  while 
going  along  the  railroad  track  in 
order  to  reach  his  destination,  may 
re«over  for  such  injury.  Gulf,  etc., 
R.  Co.  v.  Green.  (Tex.  Civ.  A.)  141 
SW  341,  344  [cit  Cyc]. 

49.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Williams,  100  Ark.  356,  140  SW  141. 


Cal. — Sloane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668,  44  P  320,  32  LRA 
193. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Eskew, 
86  Ga.  641,  12  SE  1061,  22  AmSR  490; 
Seaboard  Air  Line  R.  Co.  v.  Smith, 
3  Ga.  A.  1,  59  SE  199. 

111. — Ohio,  etc.,  R.  Co.  v.  Burrow, 
32  111.  A.  161. 

Ky. — Tuttle  v.  Cincinnati,  etc.,  R. 
Co.,  80  SW  802,  26  KyL  152. 

La. — Bader  v.  Southern  Pac.  Co.,  52 
La.  Ann.  1060,  27  S  584. 

Mo. — Spry  v.  Missouri,  etc.,  R.  Co., 
73  Mo.  A.  203. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Spirk,  51  Nebr.  167,  70  NW  926. 

N.  H. — Caher  v.  Grand  Trunk  R. 
Co.,  75  N.  H.  125,  71  A  225. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  14  Lea  128. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Turner,  (Civ.  A.)  23  SW  83. 

Can. — Toronto  R.  Co.  v.  Grinsted, 
24  Can.  S.  C.  570  [dism  app  21  Ont. 
A.  578]. 

[a]  Illustrations. — (1)  Where  a 
passenger,  having  gone  beyond  his 
destination,  was  put  off  at  a  point 
past  the  succeeding  station,  and  he 
not  only  walked  back  to  the  first  sta- 
tion, but  back  to  his  destination,  as 
the  last  walk  was  not  necessitated  by 
his  being  ejected  from  the  train  at 
a  point  other  than  a  usual  stopping 
point,  injuries  resulting  therefrom 
were  not  a  proximate  result  of  the 
ejection.  St.  Louis,  etc.,  R.  Co.  v. 
Williams,  100  Ark.  356,  140  SW  141. 
(2)  If  a  passenger  can  find  shelter 
at  the  place  where  he  is  wrongfully 
put  off,  he  cannot  recover  for  injuries 
voluntarily  incurred  in  walking  to  his 
destination.  Spry  v.  Missouri,  etc., 
R.  Co.,  73  Mo.  A.  203. 

[b]  ratigue  and  cold  (1)  suffered 
by  a  passenger  from  walking  to  his 
destination,  after  being  ejected  short 
of  that  place,  from  a  train  which  did 
not  stop  there,  as  he  was  told,  when 
he  could  have  reached  it  by  a  later 
train  in  time  for  his  purposes,  are 
not  the  proximate  result  of  his  ejec- 
tion, and  therefore  not  the  basis  of 
an  action  for  damages.  Cook  v. 
Beaumont,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
160  SW  123.  (2)  But  illness  result- 
ing from  exposure  to  cold  in  conse- 
quence of  a  wrongful  ejection  from  a 
street  car  is  not  too  remote  a  cause 
for  damages;  and  where  the  person 
ejected  is  properly  clothed  or  pro- 
tected against  the  severity  of  the 
weather,  but,  when  he  leaves  the  car, 
is  in  a  state  of  perspiration  from  an 
altercation  with  the  conductor,  and 
so  liable  to  take  cold,  an  attack  of 
rheumatism  and  bronchitis  which 
ensued  may  justifiably  be  found  to 
be  the  natural  and  probable  result  of 
the  ejection,  and  damages  may  be 
awarded  therefor,  Toronto  R.  Co.  v. 
Grinsted,  24  Can.  S.  C.  570  [dism  app 
21  Ont.  A.  578]. 

[c]  Where  a  drunken  passenger  is 
ejected  from  a  train  shortly  after 
noon  and  starts  toward  home,  but 
drinks  more  liquor  and  becomes  so 
drunk  that  he  lies  out  all  night  near 
the  railroad  and  early  the  next 
morning  goes  on  the  track,  where  he 
is  injured  by  a  passing  train,  the  in- 
jury is  not  the  proximate  result  of 
the  ejection  nor  of  his  condition 
when  ejected.    Tuttle  v.  Cincinnati, 
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etc.,  R.  Co.,  80  SW  802,  26  KyL  152. 

50.  Mann  Boudoir  Car  Co.  v. 
Dupre,  54  Fed.  646,  4  CCA  540,  21 
LRA  289;  Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  44  P  320, 
32  LRA  193;  Coleman  v.  New  York, 
etc.,  R.  Co.,  106  Mass.  160;  Brown  v. 
Hannibal,  etc.,  R.  Co.,  66  Mo.  588. 
See  also  Damages  [13  Cyc  31]. 

51.  Louisville,  etc.,  R.  Co.  v.  Hine, 
121  Ala.  234,  25  S  857. 

52.  Procter  v.  Southern  California 
R.  Co.,  130  Cal.  20,  62  P  306;  Carsten 
v.  Northern  Pac.  R.  Co.,  44  Minn.  454, 
47  NW  49,  20  AmSR  589,  9  LRA  688. 

53.  Schmitt  v.  Milwaukee  St.  R. 
Co.,  89  Wis.  195,  61  NW  834. 

54.  Hoffman  v.  Northern  Pac.  R. 
Co.,  45  Minn.  53,  47  NW  312;  Mis- 
souri, etc.,  R.  Co.  v.  Welch,  100  Tex. 
118,  94  SW  333  [rev  (Civ.  A.)  91  SW 
621];  St  Louis  Southwestern  R.  Co. 
v.  Crane,  (Tex.  Civ.  A.)  102  SW  738. 

55.  See  generally  Damages  [13 
Cyc  66]. 

56.  Zagelmeyer  v.  Cincinnati,  etc., 
R.  Co.,  102  Mich.  214,  60  NW  436,  47 
AmSR  514. 

57.  U.  S. — Pittsburgh,  etc.,  R.  Co. 
v.  Russ,  67  Fed.  662,  14  CCA  612;  Gib- 
son v.  East  Tennessee,  etc.,  R.  Co.,  30 
Fed.  904;  Hall  v.  Memphis,  etc.,  R. 
Co.,  15  Fed.  57;  Brown  v.  Memphis, 
etc.,  R.  Co.,  7  Fed.  51. 

Ga. — Georgia  R.  Co.  v.  Homer,  73 
Ga.  251. 

Ky. — Curtis  v.  Louisiana  City  R. 
Co.,  94  Ky.  573,  23  SW  363,  15  KyL 
351,  21  LRA  649. 

N.  Y. — Daymon  v.  Westchester  St. 
R.  Co.,  154  App.  Div.  796,  139  NYS  751 
[aff  214  N.  Y.  637  mem,  108  NE  1092 
mem]. 

Wash. — Willson  v.  Northern  Pac. 
R.  Co.,  5  Wash.  621,  32  P  468,  34  P 
146. 

[a]  The  fact  that  a  carrier  acts  on 
the  advice  of  counsel  in  claiming  a 
second  fare  and  ejecting  a  passenger 
for  refusal  to  pay  goes  only  to  the 
mitigation  of  damages,  and  not  to  the 
right  to  recover  exemplary  damages. 
Daymon  v.  Westchester  St.  R.  Co., 
154  App.  Div.  796,  139  NYS  751  [aff 
214  N.  Y.  637  mem,  108  NE  1092 
mem]. 

Exemplary  damages  see  infra  § 
1210. 

•  58.  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  AmD  96; 
Bough  v.  Metropolitan  St.  R.  Co.,  82 
App.  Div.  215,  81  NYS  771,  13  NY 
AnnOas  56;  Ft.  Worth,  etc.,  R.  Co.  v. 
Conner,  62  Tex.  Civ.  A.  267,  131  SW 
1135. 

[a]  Passenger's  attempt  to  im- 
pose on  carrier. — A  passenger  in  a 
railroad  car  when  asked  for  his  fare 
offered  without  any  explanation  a 
ticket  which  was  void  by  reason  of 
having  a  hole  punched  in  it,  and  re- 
fusing to  pay  his  fare  was  ejected 
from  the  car,  but  without  any  aggra- 
vating circumstances,  three  or  four 
miles  from  a  station.  The  statute  re- 
quired that  under  such  circumstances 
the  person  should  be  put  off  at  a 
regular  station.  It  was  held  that  the 
attempt  of  plaintiff  to  impose  on  the 
railroad  by  presenting  a  void  ticket 
must  be  held  to  mitigate  the  dam- 
ages, and  there  being  no  evidence  of 
misconduct  on  the  part  of  the  con- 
ductor in  effecting  the  ejection,  or  of 
special  injury  or  loss  to  plaintiff  by 
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cannot  be  shown  in  mitigation  of  compensatory 
damages,59  although  it  may  be  considered  in  mitiga- 
tion of  punitive  damages;60  but  on  the  other  hand 
it  has  been  held  that  such  language  may  be  shown 
in  mitigation  of  compensatory  as  well  as  exemplary 
damages.61 

[§  1209]  7.  Duty  to  Prevent  or  Eeduce  Damages. 
The  general  rule  that  a  person  who  is  injured 
through  the  wrong  of  another  should  use  all  rea- 
sonable means  to  minimize  the  loss62  applies  to  a 
passenger  who  is  wrongfully  ejected  from  a  train 
or  car.63  It  has  been  held  that  a  passenger  has  no 
right  even  where  the  ejection  is  wrongful  unneces- 
sarily to  resist  and  thereby  bring  on  himself  the 
exercise  of  force  resulting  in  personal  injury,  and 
that  for  injuries  thus  suffered,  unless  they  were  un- 
necessarily or  maliciously  inflicted,  there  can  be  no 
recovery.64  In  some  cases  it  has  been  held  that  it 
is  the  duty  of  the  passenger  even  where  there  is  no 
ground  for  ejection  for  nonpayment  of  fare  to  pay 
whatever  additional  fare  is  demanded,  and  thereby 
limit  himself  to  a  recovery  of  the  amount  so  un- 
lawfully exacted.65    But  on  the  other  hand  it  has 


been  held  that,  where  his  ticket  or  lawful  fare  is 
wrongfully  rejected,  he  need  not  minimize  his  dam- 
ages by  paying  fare  illegally  demanded.66 

[§  1210]  8.  Exemplary  Damages.67  In  some  juris- 
dictions it  is  held  that  a  carrier,  such  as  a  railroad 
or  street  railroad  company,  is  not  liable  in  exem- 
plary damages  for  the  willful  or  malicious  acts  of 
its  employees  in  ejecting  a  passenger  from  its  train 
or  car,  unless  it  participated  in,  previously  author- 
ized, or  subsequently  ratified  such  acts.68  But  the 
doctrine  that  a  master  is  not  liable  for  the  willful 
and  malicious  acts  of  the  employee,  even  though 
within  the  scope  or  course  of  his  employment,  is 
generally  discarded,  and  with  it  the  doctrine  that 
a  corporation  cannot  be  rendered  liable  for  exem- 
plary damages  by  reason  of  its  employee's  acts,  and 
the  generally  recognized  rule  is  that  the  carrier 
may  be  mulcted  in  exemplary  damages  for  the 
wrongful  acts  of  its  employee  in  ejecting  a  passenger 
from  a  train,  where  such  act  is  within  the  scope  or 
course  of  the  employee's  employment,  in  all  cases 
where  natural  persons  acting  for  themselves  would 
be  liable  for  such  damages.69   And  in  a  great  num- 


having  to  walk  two  or  three  miles,  he 
was  entitled  to  only  nominal  dam- 
ages. Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  AmD  96. 

59.  Mahoning  Valley  R.  Co.  v.  De 
Pascale,  70  Oh.  St.  179,  71  NE  633,  65 
LRA  860,  1  AnnCas  896. 

60.  Mahoning  Valley  R.  Co.  v.  De 
Pascale,  70  Oh.  St.  179,  71  NE  633,  65 
LRA  860,  1  AnnCas  896. 

61.  Texas,  etc.,  R.  Co.  v.  McAllis- 
ter, (Tex.  Civ.  A.)  183  SW  82. 

62.  See  Damages  [13  Cyc  71]. 

63.  Clare  v.  Northwestern  Pac.  R. 
Co.,  (Cal.  A.)  131  P  323;  Galveston, 
etc.,  R.  Co.  v.  Scott,  34  Tex.  Civ.  A. 
501,  79  SW  642. 

Duty  to  prevent  or  reduce  damages 
generally  see  Damages  [13  Cyc  71]. 

64.  111.- — Pennsylvania  R.  Co.  v. 
Connell,  112  111.  295,  54  AmR  238; 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111. 
499. 

Kan. — Arnold  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  400,  105  P  541. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co.,  103  Minn.  362,  115  NW  395, 
123  AmSR  341. 

N.  Y. — Cullen  v.  New  Tork,  etc.,  R. 
Co.,  68  App.  Div.  269,  74  NYS  209. 

Or. — Peabody  v.  Oregon  R.,  etc., 
Co.,  21  Or.  121,  26  P  1053,  12  LRA 
823  and  note. 

[a]  "The  damages  which  he  is 
entitled  to  recover  for  the  wrongful 
expulsion  are  such  only  as  result 
from  being  required  to  leave  the  car, 
and  cannot  be  enhanced  by  his  own 
conduct,  which  results  in  an  assault, 
with  its  resulting  injuries  and  humil- 
iation. This  is  but  the  application 
of  the  well-established  rule  that  it  is 
the  duty  of  a  person  who  finds  that 
he  has  been  wronged  to  use  all  rea- 
sonable means  to  arrest  the  loss." 
Morrill  v.  Minneapolis  St.  R.  Co.,  103 
Minn.  362,  386,  115  NW  395.  123  Am 
SR  341. 

Resistance  generally  see  supra  § 
1196. 

65.  Hall  v.  Memphis,  etc.,  R.  Co., 
15  Fed.  57;  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439,  56  NW 
848,  37  AmSR  354. 

Payment  of  fare  to  prevent  ejection 
see  generally  supra  §§  1187-1189. 

66.  U.  S. — Pennsylvania  Co.  v. 
Lenhart,  120  Fed.  61,  56  CCA  467. 

Ind. — Jeffersonville  R.  Co.  v. 
Rogers,  28  Ind.  1,  92  AmD  276;  Lake 
Erie,  etc.,  R.  Co.  v.  Arnold,  8  Ind.  A. 
297,  34  NE  742. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  144  Mo.  A.  262,  128  SW  799. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Wiseman,  (Civ.  A.)  136  SW  793; 
Gulf,  etc.,  R.  Co.  v.  Dyer,  43  Tex. 
Civ.  A.  93,  95  SW  12;  Gulf,  etc.,  R. 
Co.  v.  Copeland,  17  Tex.  Civ.  A.  55,  42 
SW  239. 


Wis. — Yorton  v.  Milwaukee,  etc., 
R.  Co.,  62  Wis.  367,  21  NW  516,  23 
NW  401. 

[a]  Where  a  passenger  is  ejected 
from  a  car  after  tendering  lawful 
money  which  is  refused  in  good  faith 
on  the  claim  that  it  is  counterfeit, 
in  an  action  for  the  ejection  it  is 
proper  to  refuse  an  instruction  that, 
if  by  paying  other  money  or  leaving 
the  car  he  could  avoid  the  mortifica- 
tion of  a  public  ejection,  he  subjects 
himself  to  the  mortification,  and  it 
is  not  to  be  considered  in  estimating 
the  damages  for  the  ejection.  Breen 
v.  St.  Louis  Transit  Co.,  108  Mo.  A. 
443,  83  SW  998. 

Payment  of  fare  to  prevent  ejec- 
tion see  generally  supra  §§  1187- 
1189. 

67.  Exemplary  damages: 

Generally  see  Damages  [13  Cyc  105]. 

For  breach  of  contract  of  transporta- 
tion generally  see  infra  §  1281. 

For  personal  injuries  in  general  see 
infra  §§  1396-1398. 

68.  TJ.  S. — Lake  Shore,  etc.,  R.  Co. 
v.  Prentice,  147  U.  S.  101,  13  SCt  261, 
37  L.  ed.  97;  Pittsburgh,  etc.,  R.  Co. 
v.  Russ,  57  Fed.  822,  6  CCA  597. 

Cal. — Turner  v.  North  Beach,  etc., 
R.  Co.,  34  Cal.  594. 

Colo. — Ristine  v.  Blocker,  15  Colo. 
A.  224,  61  P  486. 

N.  J. — Peterson  v.  Middlesex,  etc., 
Tract.  Co.,  71  N.  J.  L.  296,  59  A  456. 

Or.— Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Or.  392,  7  P  508,  53  AmR  364. 

R.  I. — Hagan  v.  Providence,  etc., 
R.  Co.,  3  R.  I.  88,  62  AmD  377. 

Tex. — Hays  v.  Houston,  etc.,  R. 
Co.,  46  Tex.  272;  Denison,  etc.,  R. 
Co.  v.  Randell,  29  Tex.  Civ.  A.  460, 
69  SW  1013;  International,  etc.,  R. 
Co.  v.  Miller,  9  Tex.  Civ.  A.  104,  28 
SW  233. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Neely, 
91  Va.  539,  22  SE  367;  Norfolk,  etc., 
R.  Co.  v.  Anderson,  90  Va.  1,  17  SE 
757,  44.  AmSR  884;  Richmond,  etc., 
R.  Co.  v.  Ashby,  79  Va.  130,  52  AmR 
620. 

Wis. — Vassau  v.  Madison  Electric 
R.  Co.,  106  Wis.  301,  82  NW  152; 
Robinson  v.  Superior  Rapid  Transit 
R.  Co.,  94  Wis.  345,  68  NW  961,  59 
AmSR  897,  34  LRA  205;  Hinckley  v. 
Chicago,  etc.,  R.  Co.,  38  Wis.  194; 
Milwaukee,  etc.,  R.  Co.  v.  Finney,  10 
Wis.  388. 

See  also  infra  §  1398. 

[a]  Ratification. —  ( 1 )  Where  plain- 
tiff having  paid  his  street  car  fare 
with  a  genuine  coin  which  defend- 
ant's conductor  claimed  was  a  coun- 
terfeit refused  to  pay  with  other 
money,  and  was  put  off  the  car  by 
the  conductor,  and  thereafter  defend- 
ant's superintendent  told  plaintiff 
that  defendant  would  stand  by  any- 


thing the  conductor  had  done,  and 
that  he  had  a  right  to  put  plaintiff 
off,  the  jury  were  not  warranted  in 
finding  that  the  superintendent  rati- 
fied any  malicious  or  insulting  con- 
duct on  the  part  of  the  conductor, 
so  as  to  render  defendant  liable  for 
punitive  damages.  Vassau  v.  Madi 
son  Electric  R.  Co.,  106  Wis.  301,  82 
NW  152.  (2)  Instructions  to  con- 
ductors to  use  diligence  to  prevent 
improper  use  of  mileage  tickets, 
coupled  with  the  fact  that  the  gen- 
eral ticket  agent  of  the  company  was 
present  on  the  car  and  assented  to 
the  conductor's  action,  it  not  appear- 
ing that  he  had  any  authority  over 
the  conductor,  were  not  sufficient  to 
constitute  ratification  by  the  com- 
pany of  a  conductor's  wanton  and 
malicious  conduct  in  unlawfully 
ejecting  a  passenger  who  was  travel- 
ing on  a  mileage  ticket.  Pittsburgh, 
etc.,  R.  Co.  v.  Russ,  57  Fed.  822,  6 
CCA  597. 

[b]  Retaining  servant  as  ratifica- 
tion.— Where  the  carrier's  servant 
wantonly  assaults  the  passenger  in 
removing  him  from  the  car,  and  the 
carrier  after  knowledge  thereof  re- 
tains the  servant  in  his  employment, 
it  ratifies  the  act  and  is  liable  to 
punitive  damages.  Tanger  v.  South- 
west Missouri  Electric  R.  Co.,  85 
Mo.  A.  28;  Bass  v.  Chicago,  etc.,  R. 
Co.,  42  Wis.  654,  24  AmR  437. 

69.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Whitman,  79  Ala.  328. 

Ark. — Little  Rock  R.,  etc.,  Co.  v. 
Dobbins,  78  Ark.  553,  95  SW  788. 

Ind. — Jeffersonville  R.  Co.  v. 
Rogers,  28  Ind.  1,  92  AmD  276. 

Nev. — Forrester  v.  Southern  Pac. 
Co..  36  Nev.  247,  134  P  753,  136  P  705, 
48  LRANS  1  and  note. 

Oh. — Atlantic,  etc.,  R.  Co.  v.  Dunn, 
19  Oh.  St.  162,  2  AmR  382. 

S.  C. — Smith  v.  Southern  R.  Co..  88 
S.  C.  421,  70  SE  1057,  34  LRANS 
708. 

[a]  Discussion  of  rule. — "If  ex- 
emplary damages  are  allowable  at 
all,  there  is  no  good  reason  why.  if 
warranted  by  statute,  and  there  is 
wantonness,  oppression,  and  hard- 
ship, they  should  not  be  recoverable 
in  an  action  for  the  tortious  breach 
of  a  contract,  or  in  a  case  where  the 
passenger  has  bought  a  ticket  or  paid 
his  fare,  and  is  injured  by  failure  of 
the  company  to  keep  its  contract  of 
carriage,  as  well  as  if  he  were  in- 
jured by  a  tort  in  no  way  connected 
with  the  breach  of  a  contract,  or 
were  expelled  from  the  train  with 
undue  force,  or  under  unwarrantable 
circumstances,  when  the  company  had 
a  right  to  eject  him  for  nonpayment 
of  fare.  Under  our  statutes  such  an 
action  brought  by  the  person  injured 
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ber  of  cases  in  which  recovery  has  been  sought 
against  carriers  for  wrongful  ejection,  exemplary 
damages  have  been  allowed  where  it  has  been  shown 


that  the  act  was  accompanied  with  malice,  wanton- 
ness, or  gross  negligence;70  and  although  the  ejec- 
tion is  lawful,  if  unnecessary  violence  is  willfully 


and  based  on  contract  survives.  The 
damage  resulted  from  the  failure  of 
the  company  to  perform  its  duty  and 
keep  its  contract,  and  if  exemplary 
damages  are  allowable,  against  public 
carriers  as  a  warning  or  punishment, 
and  to  prevent  a  repetition  of  prac- 
tices injurious  to  people  traveling, 
they  should  be  allowed  under  our 
statute  for  a  wanton  and  oppressive 
breach  of  carriage,  and  to  prevent 
railroad  companies  from  ejecting  pas- 
sengers who  are  entitled  to  transpor- 
tation." Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247,  274,  134  P  753,  136 
P  705,  48  LEANS  1. 

[b]  Illustrations. — (1)  Punitive 
damages  have  been  allowed  for  the 
wrongful  ejection  by  a  carrier  of  a 
passenger,  or  for  compelling  him  to 
pay  money  under  threat  of  wrongful 
ejection.  Smith  v.  Southern  K.  Co., 
88  S.  C.  421,  70  SE  1057,  34  LRANS 
708.  (2)  A  traction  company  is  lia- 
ble in  punitive  damages  for  the  ejec- 
tion of  a  passenger  by  a  conductor 
in  a  willful  and  malicious  manner, 
as  a  corporation  is  liable  in  punitive 
damages  for  the  act  of  an  employee 
under  circumstances  which  would 
render  a  natural  person  liable  in  the 
same  way  if  the  same  acts  were  com- 
mitted by  him  acting  for  himself. 
Scioto  Valley  Tract.  Co.  v.  Craybill, 
29  Oh.  Cir.  Ct.  95. 

70.  TJ.  S. — Gallena  v.  Hot  Springs 
R.  Co.,  13  Fed.  116,  4  McCrary  371. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Lee,  153  Ala.  386,  45  S  164;  Louis- 
ville, etc.,  R.  Co.  v.  Bizell.  131  Ala. 
429,  30  S  777;  Louisville,  etc.,  R.  Co. 
V.  Mason,  10  Ala.  A.  263,  64  S  154. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Woodruff,  89  Ark.  9,  115  SW  953;  St. 
Louis,  etc.,  R.  Co.  v.  Mynott,  83  Ark. 
6,  102  S"W  380;  Little  Rock  R.,  etc., 
Co.  v.  Dobbins,  78  Ark..  553,  95  SW 
788;  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
56  Ark.  51,  19  SW  107. 

Cal. — Gorman  v.  Southern  Pac.  R. 
Co.,  97  Cal.  1,  31  P  1112,  33  AmSR 
157. 

Conn. — Dalton  v.  Beers,  38  Conn. 
529. 

Del. — Whittington  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  563. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  Potts, 
128  Ga.  397,  57  SE  686;  Seaboard  Air- 
Line  R.  Co.  v.  O'Quin,  124  Ga.  357, 
62  SE  427,  2  LRANS  472;  Southern  R. 
Co.  v.  Walton,  39  SE  897;  Southern 
R.  Co.  v.  Wood,  114  Ga.  140,  39  SE 
894,  55  LRA  536;  Georgia  R.,  etc.,  Co. 
v.  Dougherty,  86  Ga.  744,  12  SE  747, 
22  AmSR  499;  Georgia  R.  Co.  v.  Olds, 
77  Ga.  673;  Atlanta,  etc.,  R.  Co.  v. 
Condor,  75  Ga.  51;  Georgia  R.  Co.  v. 
Homer,  73  Ga.  251;  Western,  etc.,  R. 
Co.  v.  Turner,  72  Ga.  292;  Georgia  R., 
etc.,  Co.  v.  Davis,  6  Ga.  A.  645,  65  SE 
785. 

111. — Chicago,  etc.,  R.  Co.  v.  Bryan, 
90  111.  126;  McCauley  v.  Chicago  City 
R.  Co.,  163  111.  A.  176;  Illinois  Cent. 
R.  Co.  v.  Black,  122  111.  A.  439;  Lake 
Erie,  etc.,  R.  Co.  v.  Christison,  39  111. 
A.  495 

Ind.— Citizens'  St.  R.  Co.  v.  Wil- 
loeby,  134  Ind.  563,  33  NE  627;  Louis- 
ville, etc..  R.  Co.  v.  Wolfe,  128  Ind. 
347,  27  NE  606,  25  AmSR  436;  Louis- 
ville, etc.,  R.  Co.  v.  Goben,  15  Ind. 
A.  123,  42  NE  1116,  43  NE  890. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Little,  66  Kan.  378,  71  P  820,  97  Am 
SR  376,  61  LRA  122;  Union  Pac.  R. 
Co.  v.  Mitchell,  56  Kan.  324,  43  P  244; 
Southern  Kansas  R.  Co.  v.  Rice,  38 
Kan.  398,  16  P  817,  5  AmSR  766;  Kan- 
sas Pac.  R.  Co.  v.  Kessler,  18  Kan. 
523;  Atchison,  etc.,  R.  Co.  v.  Long,  5 
Kan.  A.  644,  47  P  993. 

Ky. — Southern  R.  Co.  v.  Thurman, 
121  Ky.  716,  90  SW  240,  28  KyL  699, 
979,  2  LRANS  1108;  Lexington  R.  Co. 
v.  O'Brien,  84  SW  1170,  27  KyL  336; 
Louisville,  etc.,  R.  Co.  v.  Joplin,  55 
SW  206,  21  KyL  1380;  Louisville,  etc., 
R.  Co.  v.  Wilkinson,  15  KyL  92;  Cin- 
cinnati, etc.,  R.  Co.  v.  Barkley,  13 
KyL  331;  Louisville,  etc.,  R.  Co.  v. 
Ferrell,  7  KyL  607. 


Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688:  Phila- 
delphia, etc.,  R.  Co.  v.  Hoeflich,  62 
Md.  300,  50  Am  It  223;  Baltimore,  etc., 
Turnp.  Road  v.  Boone,  45  Md.  344. 

Mich. — Lucas  v.  Michigan  Cent.  R. 
Co.,  98  Mich.  1,  56  NW  1039,  39  AmSR 
517. 

Miss. — Williams  v.  Southern  R.  Co., 
107  Miss.  99,  64  S  969;  Illinois  Cent. 
R.  Co.  v.  Reid,  93  Miss.  458,  46  S  146, 
17  LRANS  344;  Illinois  Cent.  R.  Co. 
V.  Gortikov,  90  Miss.  787,  45  S  363, 
122  AmSR  324,  14  LRANS  464;  South- 
ern Light,  etc.,  Co.  v.  Compton,  86 
Miss.  269,  38  S  629;  Louisville,  etc., 
R.  Co.  v.  Maybin,  66  Miss.  83,  5  S  401. 

Mo. — Harkless  v.  Chicago,  etc.,  R. 
Co.,  151  Mo.  A.  463,  132  SW  29  (forci- 
ble ejection  from  train  in  motion); 
Short  v.  St.  Louis,  etc.,  R.  Co.,  150 
Mo.  A.  359,  130  SW  488;  Marcum  v. 
Missouri,  etc.,  R.  Co.,  139  Mo.  A.  217, 
122  SW  1148;  Leyser  v.  Chicago,  etc., 
R.  Co.,  138  Mo.  A.  34,  119  SW  1068; 
Bolles  v.  Kansas  City  Southern  R. 
Co.,  134  Mo.  A.  696,  115  SW  459;  Har- 
less  v.  Southwest  Missouri  Electric 
R.  Co.,  123  Mo.  A.  22,  99  SW  793; 
Williams  v.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  A.  663,  96  SW  307  (unpro- 
voked assault);  Madigan  v.  St.  Louis 
Transit  Co.,  117  Mo.  A.  118,  93  SW 
316;  Osteryoung  v.  St.  Louis  Transit 
Co.,  108  Mo.  A.  703,  84  SW  179; 
Berger  v.  Chicago,  etc.,  R.  Co.,  97  Mo. 
A.  127,  71  SW  102;  Evans  v.  St.  Louis, 
etc.,  R.  Co.,  11  Mo.  A.  463.  Compare 
Tanger  v.  Southwest  Missouri  Elec- 
tric R.  Co.,  85  Mo.  A.  28;  Rouse  v. 
Metropolitan  St.  R.  Co.,  41  Mo.  A.  298 
(both  of  which  held  that  the  willful 
or  malicious  acts  should  be  author- 
ized or  ratified  in  order  to  warrant 
exemplary  damages). 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247.  134  P  753,  136  P 
705,  48  LRANS  1  and  note;  Quigley 
v.  Central  Pac.  R.  Co.,  11  Nev.  350. 

N.  Y. — Parker  v.  Long  Island  R. 
Co.,  13  Hun  319. 

N.  C. — Dorsett  v.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  439,  72  SE  491; 
Parrott  v.  Atlantic,  etc.,  R.  Co.,  140 
N.  C.  546,  53  SE  432. 

Oh. — Ann  Arbor  R.  Co.  v.  Amos,  85 
Oh.  St.  300,  97  NE  978,  43  LRANS 
587;  Scioto  Valley  Tract.  Co.  v.  Cray- 
bill,  29  Oh.  Cir.  Ct.  95;  Pittsburg,  etc., 
ft.  Co.  v.  Ensign,  10  Oh.  Cir.  Ct.  21, 
6  Oh.  Cir.  Dec.  616. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Rosenzweig,  113  Pa.  519,  6  A  545. 

S.  C. — Dagnall  v.  Southern  R.  Co., 
69  S.  C.  110,  48  SE  97;  Kibler  v. 
Southern  R.  Co.,  64  S.  C.  242,  41  SE 
977;  Spellman  v.  Richmond,  etc.,  R. 
Co.,  35  S.  C.  475,  14  SE  947,  28  AmSR 
858;  Hall  v.  South  Carolina  R.  Co.,  28 
S.  C.  261,  5  SE  623;  Palmer  v.  Char- 
lotte, etc.,  R.  Co.,  3  S.  C.  580,  16  AmR 
750. 

Tenn. — Choctaw,  etc.,  R.  Co.  v.  Hill, 
110  Tenn.  396,  75  SW  963;  Nashville 
St.  R.  Co.  v.  Griffin,  104  Tenn.  81,  57 
SW  153,  49  LRA  451;  Louisville,  etc., 
R.  Co.  v.  Fleming,  14  Lea  128;  Louis- 
ville, etc.,  R.  Co.  v.  Garrett,  8  Lea 
438,  41  AmR  640. 

Wis. — Di  Benedetto  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  149  Wis.  566,  136 
NW  282. 

See  also  Damages  [13  Cyc  105]. 

[a]  Other  expressions  of  rule. — 
(1)  It  is  only  in  cases  of  moral 
wrong,  recklessness,  or  malice,  that 
the  exceptional  rule  of  public  policy 
which  allows  exemplary  damages  ap- 
plies. Parker  v.  Long  Island  R.  Co., 
13  Hun  (N.  Y.)  319.  (2)  Where  the 
wrongful  act  is  done  from  a  bad  mo- 
tive, or  so  recklessly  as  to  imply  a 
disregard  of  social  obligations,  or 
where  there  is  negligence  so  gross  as 
to  be  equivalent  to  positive  miscon- 
duct, exemplary'  damages  may  be 
awarded.  Louisville,  etc.,  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.)  128.  (3) 
"When  there  is  an  element  either  of 
fraud,  malice,  such  a  degree  of  negli- 
gence as  indicates  a  reckless  indiffer- 
ence to  consequences,  oppression,  In- 
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suit,  rudeness,  caprice,  wilfulness,  or 
other  causes  of  aggravation  in  thi 
act  or  omission  causing  the  injury," 
punitive  damages  may  be  award'  rl  I,  . 
the  jury.  Holmes  v.  Carolina  Cent. 
R.  Co.,  94  N.  C.  318,  323. 

[b]  "The  decisions  generally  hold 
that  the  principal  or  master  is  liable 
in  exemplary  damages  for  the  wrong- 
ful, wanton,  and  oppressive  acts  of 
the  agent  or  servant  when  acting 
within  the  scope  of  his  employment, 
although  not  authorized  or  ratified." 
Forrester  v.  Southern  Pac.  Co.,  36 
Nev.  247,  284,  134  P  753,  136  P  705, 
48  LRANS  1  and  note  (reviewing  au- 
thorities). 

[c]  Illustrations. — Punitive  or  ex- 
emplary damages  may  be  recovered: 

(1)  Where  a  passenger  is  without 
justification  forcibly  expelkd  from  a 
train  by  the  railroad  employees.  Sea- 
board Air-Line  R.  Co.  v.  O'Quin,  124 
Ga.   357,  52  SE  427,   2  LRANS  472. 

(2)  Where  a  street  car  conductor 
wrongfully  ejects  a  passenger  from 
his  car  without  justification,  excuse, 
or  explanation,  and  in  willful  disre- 
gard of  the  passenger's  rights  as 
evidenced  by  a  proper  transfer  ticket, 
although  no  actual  force  is  used. 
Sommerfield  v.  St.  Louis  Transit  Co., 
108  Mo.  A.  718,  84  SW  172.  (3) 
Where  trainmen  in  removing  a  pas- 
senger from  the  train  for  the  non- 
payment of  fare  act  in  a  willful  and 
malicious  manner,  or  with  a  wanton 
disregard  of  the  passenger's  rights. 
Kiley  v.  Chicago  City  R.  Co.,  90 
111.  A.  275  [aff  189  111.  384,  59 
NE  794,  82  AmSR  460,  52  LRA 
626].  (4)  Where  a  passenger  holds  a 
ticket  entitling  him  to  remain  on  the 
train,  and  the  servants  are  grossly 
negligent  in  the  examination  of  the 
ticket  and  in  ejecting  him.  Atchison, 
etc.,  R.  Co.  v.  Long,  5  Kan.  A.  644,  47 
P  993.  (5)  Where  a  female  pas- 
senger is  ejected  in  a  rough,  forcible, 
and  insulting  manner.  Louisville, 
etc.,  R.  Co.  v.  Fowler,  107  SW  703, 
32  KyL  1021;  Ann  Arbor  R.  Co.  v. 
Amos,  85  Oh.  St.  300,  97  NE  978,  43 
LRANS  587.  (6)  Where  a  female 
passenger  is  rudely  ejected  from  a 
street  car  by  the  conductor  and  com- 
pelled to  walk  some  distance  in  the 
mud,  because  of  her  refusal  to  com- 
ply with  an  unwarranted  demand  of 
the  conductor  that  she  change  her 
seat  in  the  car.  Southern  Light,  etc., 
Co.  v.  Compton,  86  Miss.  269,  38  S 
629.  (7)  Where  a  passenger  is  forci- 
bly jerked  from  the  train  and  then 
held  and  restrained  of  his  liberty. 
Choctaw,  etc.,  R.  Co.  v.  Hill,  110  Tenn. 
396,  75  SW  963.  (8)  Where  a  car- 
rier's servant  in  wrongfully  ejecting 
a  person  handles  him  in  a  rough  man- 
ner, andkicksand  curses'him  as  he  is 
ejected  from  the  car,  and  the  flag- 
man jerks  him  from  the  train,  so 
that  he  is  badly  bruised  by  the  fall. 
Louisville,  etc.,  R.  Co.  v.  Cottongim, 
(Ky.)  119  SW  751.  (9)  Where  a 
brakeman  curses  and  abuses  a  person 
who  has  gone  on  the  steps  of  a  pas- 
senger train  to  go  to  his  destination, 
and  calls  him  a  vile  name  while  as- 
saulting him.  Adams  v.  St.  Louis, 
etc.,  R.  Co.,  149  Mo.  A.  278,  130  SW 
48.  (10)  Where  the  conductor  ex- 
hibits a  revolver  unnecessarily  and 
forces  a  passenger  to  jump  from  a 
moving  train  between  stations  simply 
because  he  refuses  to  pay  fare  and 
insists  on  being  carried  on  an  excur- 
sion ticket.  Gallena  v.  Hot  Springs 
R.  Co..  13  Fed.  116,  4  McCrary  371. 
(11)  Where  a  passenger  acting  on  the 
belief  that  he  has  failed  to  obtain  his 
ticket  from  the  agent,  while  leaving 
the  train  voluntarily,  is  assaulted  and 
insulted  by  the  conductor.  Bolles  v. 
Kansas  City  Southern  R.  Co.,  134  Mo. 
A.  696,  115  SW  459.  (12)  Where  a 
passenger  whose  hands  were  para- 
lyzed asked  the  conductor  to  search 
his  pocket  for  his  ticket,  ind  the  con- 
ductor appeared"  so  to  do  without  find- 
ing it,  and  in  default  of  ticket  or  cash 
fare  put  the  passenger  off  the  train, 
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employed  by  the  carrier 's  employees,  the  carrier  -will 
be  liable  for  exemplary  as  well  as  actual  damages.71 
Exemplary  damages  not  allowed.  But  whether 
the  ejection  is  rightful  or  wrongful,  if  it  is  accom- 
plished without  malice  or  unnecessary  force,  vio- 


lence, or  indignity,  and  with  reasonable  care,  exem- 
plary damages  may  be  refused,72  as  where  a  pas- 
senger is  ejected  through  a  mistake  on  the  part  of 
the  conductor,  without  any  willful  or  intentional 


if  the  conductor  after  yielding  to  the 
request  of  plaintiff  to  put  his  hand 
in  a  designated  pocket  merely  pre- 
tended so  to  do,  or  performed  the  act 
in  so  grossly  negligent  a  manner  as 
to  indicate  a  wanton  and  wicked  pur- 
pose to  disregard  the  rights  of  the 
passenger  or  willfully  to  inflict  on 
him  an  injury.  Louisville,  etc.,  R. 
Co.  v.  Fleming,  14  Lea  (Tenn.)  128. 
(13)  Where  the  carrier  acts  with  un- 
reasonable haste  in  ejecting  a  pas- 
senger who  has  mislaid  her  ticket. 
Williams  v.  Atlantic  Coast  Line  K. 
Co.,  99  S.  C.  397,  83  SE  604. 

[d]  Unlawful  ejection.. — (1)  In 
South  Carolina  the  law  allows  puni- 
tive damages  for  an  unlawful  ejec- 
tion of  a  passenger,  and  also  for  com- 
pelling him  to  pay  money  under 
threat  of  a  wrongful  ejection.  Smith 
v.  Southern  R.  Co.,  88  S.  C.  4  21,  70 
SE  1057,  34  LRANS  708;  Tolleson  v. 
Southern  R.  Co.,  88  S.  C.  7,  70  SE 
311;  Chiles  v.  Southern  R.  Co.,  69  S.  C. 
327,  48  SE  252;  Myers  v.  Southern  R. 
Co.,  64  S.  C.  514,  42  SE  598.  (2) 
"Punitive  damages  may  be  awarded 
for  any  intentional  ejection  of  a  per- 
son from  a  passenger  train,  no  mat- 
ter how  slight  the  force  used,  if  such 
ejection  is  unlawful.  Such  an  act  is 
not  characterized  by  inadvertence  or 
negligence,  but  is  a  willful  invasion 
of  a  personal  right."  Richardson  v. 
Atlantic  Coast  Line  R.  Co.,  71  S.  C. 
444,  446,  51  SE  261.  But  see  Kibler 
v.  Southern  R.  Co.,  62  S.  C.  252,  40 
SE  556  (holding  that  it  was  error  to 
instruct  that  "the  intentional  doing 
of  an  unlawful  act  would  be  con- 
strued malicious,"  and  entitle  plain- 
tiff to  punitive  damages). 

[e]  Porce  and  deliberation  of  ejec- 
tion not  the  test. — The  force  and  de- 
liberation with  which  the  wrongful 
act  is  done  are  not  necessarily  the 
tests  by  which  the  question  of  puni- 
tive damages  is  to  be  determined.  On 
the  contrary,  to  entitle  to  such  dam- 
ages there  must  be  an  element  of 
fraud,  or  malice,  or  evil  intent,  or  op- 
pression entering  into  and  forming  a 
part  of  the  wrongful  act.  It  is  the 
evil  motive  or  intention  that  is  the 
ground  for  punitive  damages.  Phila- 
delphia, etc.,  R.  Co.  v.  Hoeflich,  62 
Md.  300,  50  AmR  223. 

[f]  Ejection  before  reaching  des- 
tination.—  (1)  A  passenger  may  re- 
cover punitive  damages  for  ejection 
from  a  railroad  train  at  the  last  stop 
before  reaching  his  destination  which 
was  not  a  regular  stop,  where  he 
acted  in  good  faith  under  a  special 
contract  made  by  the  carrier's  agent 
entitling  him  to  have  the  train  stop 
at  his  destination,  and  the  carrier's 
employees  conformed  to  the  contract 
until  the  last  conductor  threw  the 
tickets  in  the  passenger's  lap  after 
having  taken  them  up,  telling  him 
that  he  must  alight,  and  refused  to 
listen  to  any  explanation,  saying,  "I 
have  heard  that  before,"  and  where  a 
train  master  who  was  on  the  train  re- 
fused to  have  the  train  stopped  at  the 
passenger's  destination,  although  au- 
thorized so  to  do,  it  appearing  that 
the  train  had  frequently  been  stopped 
there  with  and  without  orders  to  dis- 
charge passengers.  Illinois  Cent.  R. 
Co.  v.  Reid,  93  Miss.  458,  46  S  146,  17 
LRANS  344.  (2)  Where  plaintiff 
with  his  wife  boarded  defendant's 
train  not  knowing  that  it  did  not  stop 
at  the  station  called  for  by  his 
tickets,  and  the  conductor  addressed 
him  in  a  loud  tone  which  called  the 
attention  of  the  other  passengers 
thereto  and  brought  plaintiff  under 
suspicion  as  a  wrongdoer,  and  put 
him  off  one-half  mile  from  his  sta- 
tion, he  was  entitled  to  punitive  dam- 
ages. Distler  v.  Missouri  Pac.  R.  Co., 
163  Mo.  A.  674,  147  SW  518. 

[g]  Act  not  punishable  as  crime. 


— Where  an  offense  for  which  the 
civil  liability  of  the  offender  is 
sought  to  be  enforced  is  not  punish- 
able by  the  criminal  law,  as  in  the 
case  of  an  unlawful  ejection  of  a 
passenger  from  a  train  by  the  car- 
rier's conductor,  and  malice  or  op- 
pression weigh  in  the  controversy, 
exemplary  or  vindictive  damages 
may  be  assessed.  Louisville,  etc., 
R.  Co.  v.  Wolfe,  128  Ind.  347,  27  NE 
606,  25  AmSR  436. 

[h]  Evidence  of  malicious  intent. 
— Where  a  passenger  is  '  unlawfully 
expelled  from  a  train,  physical  in- 
juries, insults  by  word  or  act,  per- 
sonal indignities,  actual  violence  or 
unnecessary  force,  making  an  im- 
proper or  unseemly  demonstration, 
calling  for  assistance  when  it  was 
manifestly  not  needed  and  the  only 
effect  of  it  would  be  to  mortify  and 
humiliate  the  passenger,  and  many 
other  things  of  like  character  may 
and  should  increase  the  damages; 
but  the  wrongful  ejection  of  a  pas- 
senger is  not  aggravated  by  the  fact 
that  the  conductor  called  on  a  col- 
ored train  hand  for  assistance  in 
making  the  ejection.  Central  R.,  etc., 
Co.  v.  Strickland,  90  Ga.  562,  16  SE 
352. 

[i]  Unlawful  instructions  to  con- 
ductors.— Where  a  passenger  is  un- 
lawfully ejected  from  a  train,  under 
instructions  given  by  the  company 
to  its  conductors  to  put  off  pas- 
sengers not  holding  tickets,  who  in 
good  faith  have  endeavored  to  pro- 
cure them  but  could  not  do  so  on 
account  of  the  negligence  of  the  com- 
pany's ticket  agents,  and  such  in- 
structions are  known  to  the  princi- 
pal officers  of  the  company  to  be  un- 
lawful, exemplary  damages  may  be 
imposed  in  an  action  by  the  ejected 
passenger  against  the  company.  Illi- 
nois Cent.  R.  Co.  v.  Cunningham,  67 
111.  316;  Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  312. 

71.  Alabama  Great  Southern  R. 
Co.  v.  Frazier,  93  Ala.  45,  9  S  303, 
30  AmSR  28;  Philadelphia,  etc.,  R. 
Co.  v.  Larkin,  47  Md.  155,  28  AmR 
442;  Tomlinson  v.  Wilmington,  etc., 
R.  Co.,  107  N.  C.  327,  12  SE  138; 
Rose  v.  Wilmington,  etc.,  R.  Co.,  106 
N.  C.  168,  11  SE  526.  See  also  cases 
supra  note  70. 

72.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Baty,  88  Ark.  282,  114  SW  218;  Lit- 
tle Rock  Tract.,  etc.,  Co.  v.  Winn,  75 
Ark.  529,  87  SW  1025. 

111. — Toledo,  etc.,  R.  Co.  v.  Patter- 
son, 63  111.  304;  Chicago,  etc.,  R.  Co. 
V.  Parks,  18  111.  460,  68  AmD  562. 

Iowa. — Fitzgerald  v.  Chicago,  etc., 
R.  Co.,  50  Iowa  79. 

Kan. — Schwartz  v.  Missouri,  etc., 
R.  Co.,  83  Kan.  30,  109  P  767;  Atchi- 
son, etc.,  R.  Co.  v.  Lamoreux,  5  Kan. 
A.  813,  49  P  152. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Cundiff,  166  Ky.  594,  179  SW  615, 
AnnCasl916C  513;  Selsor  v.  Chesa- 
peake, etc.,  R.  Co.,  148  Ky.  39,  145 
SW  1133;  Louisville,  etc.,  R.  Co.  v. 
Scott,  141  Ky.  538,  133  SW  800,  34 
LRANS  206,  AnnCasl912C  547; 
Southern  R.  Co.  v.  Hawkins,  121  Ky. 
415,  89  SW  258,  28  KyL  364;  Louis- 
ville, etc.,  R.  Co.  v.  Sanders,  8  Ky. 
Op.  568.  \ 

La. — Bowers  v.  Kansas  City  South- 
ern R.  Co.,  131  La.  915,  60  S  615. 

Minn. — Pine  v.  St.  Paul  City  R. 
Co.,  50  Minn.  144,  52  NW  392,  16 
LRA  347;  Hoffman  v.  Northern  Pac. 
R.  Co.,  45  Minn.  53,  47  NW  312. 

Miss. — St.  Louis,  etc.,  R.  Co.  v. 
Roane,  93  Miss.  7,  46  S  711;  Forsee 
v.  Alabama  Great  Southern  R.  Co., 
63  Miss.  66,  56  AmR  801. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616;  Brown  v.  Missouri, 
etc.,  R.  Co.,  64  Mo.  536;  Maloy  v.  St. 
Louis,  etc.,  R.  Co.,  (A.)  178  SW  224. 


N.  T. — Parker  v.  Long  Island  R. 
Co.,  13  Hun  319. 

N.  C. — Ammons  v.  Southern  R.  Co., 
140  N.  C.  196,  52  SE  731;  Allen  v. 
Wilmington,  etc.,  R.  Co.,  119  N.  C. 
710,  25  SE  787. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Cole, 
29  Oh.  St.  126,  23  AmR  729. 

Pa. — Adams  v.  Beaver  Valley 
Tract.  Co.,  41  Pa.  Super.  403;  Green- 
wood v.  Union  Tract.  Co.,  30  Pa. 
Super.  488. 

S.  C. — Lipman  v.  Atlantic  Coast 
Line  R.  Co.,  90  S.  C.  517,  73  SE  1026. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Turner,  100  Tenn.  213,  47  SW  223,  43 
LRA  140;  Louisville,  etc.,  R.  Co.  v. 
Guinan,  11  Lea  98,  47  AmR  279. 

Wis. — Di  Benedetto  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  149  Wis.  566, 
136  NW  282;  Vassau  v.  Madison  Elec- 
tric R.  Co.,  106  Wis.  301,  82  NW  152; 
Patry  v.  Chicago,  etc.,  R.  Co.,  77  Wis. 
218,  46  NW  56. 

[a]  Illustrations. — Punitive  or  ex- 
emplary damages  cannot  be  recov- 
ered: (1)  Where  a  conductor,  having 
in  the  line  of  his  duty  a  right  to  re- 
quire a  passenger  to  leave  the  train, 
tells  her  to  get  off,  and  she  says  she 
does  not  intend  to  get  off  and  will 
make  him  pay  for  putting  her  off, 
and  he  merely  says  that  is  all  right, 
and  pushes  her  down  the  steps. 
Louisville,  etc.,  R.  Co.  v.  Scott,  141 
Ky.  538,  133  SW  800,  34  LRANS  206, 
AnnCasl912C  547.  (2)  Where  the 
conductor  returned  the  passenger's 
ticket,  saying  that  he  would  not  stop 
at  her  destination,  but  would  put  her 
off  at  an  intermediate  point,  and 
as  they  approached  that  place  he 
picked  up  her  baggage  and  said 
"You  get  off  here.  Come  on.  You 
have  got  to  get  off."  Louisville,  etc., 
R.  Co.  v.  Summers,  133  Ky.  684,  118 
SW  926.  (3)  Where  the  passenger  is 
merely  told  by  the  conductor  that  he 
must  get  off  unless  he  pays  the  fare 
demanded,  and  on  the  passenger's  re 
fusal  stops  the  train  about  a  quarter 
of  a.  mile  from  a  station,  and  the 
passenger  alights  without  anything 
further  being  said.  Ammons  v. 
Southern  R.  Co.,  140  N.  C.  196,  52  SE 
731.  (4)  Where  a  street  railroad  con 
ductor  improperly  refused  to  accept 
plaintiff's  transfer  because  it  was  too 
late,  and  required  plaintiff  to  pay  an- 
other fare  or  leave  the  car,  but  in 
doing  so  the  conductor  acted  in  obedi 
ance  to  the  rules  of  the  company,  as 
he  understood  them,  and  was  guilty 
of  no  unnecessary  rudeness.  Little 
Rock  Tract.,  etc.,  Co.  v.  Winn,  75 
Ark.  529,  87  SW  1025.  (5)  Where  a 
conductor  refuses  to  accept  a  return 
trip  ticket  because  it  has  expired,  and 
ejects  the  passenger  refusing  to  pay 
fare,  using  no  more  force  than  is 
necessary,  and  not  being  insulting 
toward  the  passenger,  the  damages 
must  be  confined  to  compensation 
only,  although  the  passenger  relies  on 
a  special  contract  giving  him  the 
right  to  the  use  of  the  ticket.  Cin- 
cinnati, etc.,  R.  Co.  v.  Carson,  145  Ky. 
81,  140  SW  71.  (6)  Where  a  pas- 
senger in  a  street  car  after  a  con- 
troversy with  the  conductor  about  the 
fare  leaves  the  car  voluntarily  at  the 
request  of  the  conductor,  he  will  not 
be  entitled  to  punitive  damages  in  an 
action  for  wrongful  ejection,  if  it  ap- 
pears that  the  conductor  did  nothing 
except  to  give  the  passenger  a  push, 
and  subsequently  commanded  him  to 
leave  the  car  in  a  violent  and  un- 
gentlemanlv  manner.  Adams  v. 
Beaver  Valley  Tract.  Co.,  41  Pa. 
Super.  403. 

[b]  An  intoxicated  passenger,  (1) 
ejected  from  a  train,  is  not  entitled 
to  punitive  damages  if  no  unneces- 
sary force  or  misconduct  is  shown. 
Selsor  v.  Chesapeake,  etc.,  R.  Co..  148 
Ky.   39,  145  SW  1133.     (2)  Where, 
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violation  of  the  passenger's  rights.73  Where  the 
ejection  is  due  to  the  fault  of  an  agent  or  prior  con- 
ductor in  not  furnishing  the  passenger  with  proper 
evidence  of  his  right  to  ride,  and  not  to  any  fault 
of  the  conductor  who  ejects  him,  it  has  been  held 
that  exemplary  damages  cannot  be  recovered,74 
unless  the  ejection  is  accompanied  with  malice  and 
wantonness.75  But,  on  the  theory  that  the  ejection 
is  the  proximate  result  of  the  fault  of  such  prior 
agent  or  conductor,  it  has  been  held  that  exemplary 
damages  may  be  recovered,  if  the  fault  of  the  agent 
or  first  conductor  is  found  to  be  grossly  negligent 
or  willful.70  A  passenger  to  whom  a  carrier's  agent 
fraudulently  issues  a  wrong  ticket  cannot  recover 
punitive  damages  for  his  ejection  in  a  state  where 
the  law  allows  no  punitive  damages  under  the 


facts.77  Compelling  a  passenger  to  pay  money  under 
threat  of  a  wrongful  ejection  has  been  yield  suffi- 
cient to  entitle  the  passenger  to  exemplary  dan  - 
ages,78  although  there  is  authority  to  the  contrary.7* 
Not  matter  of  right.  Exemplify  damages  are  not 
allowed  as  a  matter  of  right,80  but  to  justify  their 
allowance  the  facts  of  vindictiveness  and  malice 
must  expressly  appear.81  It  is  not  essential,  how- 
ever, that  such  malice  be  evidenced  by  the  manner 
in  which  the  act  is  done;  it  may  often  be  inferred 
from  the  nature  of  the  wrong  done  in  view;  of  the 
surrounding  circumstances,  as  where  a  passenger  is 
unlawfully  ejected  from  the  train  at  a  time  and 
place  which  greatly  and  unnecessarily  aggravate 
the  wrong.82  It  has  been  held  that  such  damages 
cannot  be  recovered  against  the  carrier,  unless 


after  an  Intoxicated  person  had 
boarded  a  car  in  violation  of  the  con- 
ductor's orders,  the  conductor  pushed 
him  off  while  the  train  was  moving, 
and  he  was  injured,  the  carrier  was 
responsible,  but  only  for  compensa- 
tory damages  for  the  injury  sus- 
tained, unless  the  conductor's  conduct 
was  such  as  to  indicate  wantonness 
and  recklessness  justifying  punitive 
damages.  Louisville,  etc.,  R.  Co.  v. 
McNallv.  105  SW  124,  31  Kyi,  1357. 

[c]  Ejection  of  passenger  else- 
where than  at  a  station. — Although 
a  party  who  is  ejected  from  a  car 
elsewhere  than  at  a  station  for  non- 
payment of  fare  sustains  an  injury 
for  which  he  may  bring  an  action,  yet, 
where  there  is  no  improper  conduct 
on  the  part  of  the  agents  of  the  com- 
pany, nor  any  peculiar  circumstances 
to  justify  it,  exemplary  damages  are 
not  to  be  allowed.  Chicago,  etc.,  R. 
Co.  v.  Parks,  18  111.  460,  68  AmD  562; 
Chicago,  etc.,  R.  Co.  v.  Wilson,  23  111. 
A.  63. 

[d]  Ejection  of  male  passenger 
from  ladies'  car. — A  male  passenger 
cannot  recover  punitive  damages,  if 
anything,  for  being  told  in  conform- 
ity to  a  regulation  of  the  company 
to  leave  the .  ladies'  car,  where  the 
conductor  without  unnecessary  force 
or  insult  places  his  hand  firmly  but 
gently  on  the  passenger's  shoulder 
and  forces  him  to  move  into  the 
other  car.  Holmes  v.  Carolina  Cent. 
R.  Co.,  94  N.  C.  318. 

[e]  Ejection  from  train  for  non- 
payment of  extra  train  fare  does  not 
entitle  plaintiff  to  recover  exemplary 
damages,  although  he  was  not  given 
an  opportunity  to  buy  a  ticket  be- 
cause of  the  negligence  of  the  ticket 
agent  in  not  being  at  his  post.  At- 
chison, etc.,  R.  Co.  v.  Lamoreux,  5 
Kan.  A.  813,  49  P  152. 

73.  Cal. — Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  44  P  320, 
32  LRA  193. 

Colo. — Denver  Tramway  Co.  v. 
Cloud,  6  Colo.  A.  445,  40  P  779. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Eskew, 
86  Ga.  641,  12  SE  1061,  22  AmSR  490. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Champion,  68  SW  143,  24  KyL  87. 

Minn. — Hoffman  v.  Northern  Pac. 
R.  Co.,  45  Minn.  -53,  47  NW  312. 

Mo. — Kellett  v.  Chicago,  etc.,  R. 
Co.,  22  Mo.  A.  356. 

Nev. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  350. 

N.  T. — Hamilton  v.  Third  Ave.  R. 
Co.,  53  N.  Y.  25;  Parker  v.  Long  Is- 
land R.  Co.,  13  Hun  319. 

N.  C. — Tomlinson  -v.  Wilmington, 
etc.,  R.  Co.,  107  N.  C.  327,  12  SE  138; 
Rose  v.  Wilmington,  etc.,  R.  Co.,  106 
N.  C.  168,  11  SE  526. 

Oh. — Carr  v.  Toledo  Tract.  Co.,  19 
Oh.  Cir.  Ct.  281,  10  Oh.  Cir.  Dec.  296. 

[a]  "When  there  has  been  no  in- 
tentional offense  committed,  when  a 
party  has  only  done  what  he 
honestly  believed  to  be  his  duty, 
punishment  is  not  deserved.  There 
Is  no  occasion  for  an  example,  for 
none  is  necessary.  It  is  only  to 
cases  of  moral  wrong,  recklessness 
or  malice  that  this  public  considera- 
tion applies.  In  such  cases  the  law 
uses  the  suit  of  a  private  party  as 


an  instrument  of  public  protection, 
not  for  the  sake  of  the  suitor  but 
for  that  of  the  public.  It  is  not  the 
form  of  the  action  that  gives  the 
right  to  the  jury  to  give  punitory 
damages,  but  the  moral  culpability 
of  the  defendant."  Hamilton  v. 
Third  Ave.  R.  Co.,  5'3  N.  Y.  25,  30. 

74.  Little  Rock  R.,  etc.,  Co.  v. 
Goerner,  80  Ark.  158,  95  SW  1007,  7 
LRANS  97,  10  AnnCas  273;  Yazoo, 
etc.,  R.  Co.  v.  Rodgers,  80  Miss.  200, 
31  S  581;  Vicksburg  R.,  etc.,  Co.  v. 
Marlett,  78  Miss.  872,  29  S  62;  Zim- 
merman v.  New  York,  etc.,  R.  Co.,  17 
N.  J.  L.  J.  7;  Hamilton  v.  Third  Ave. 
R.  Co.,  53  N.  Y.  25;  Eddy  v.  Syracuse 
Rapid  Transit  R.  Co.,  50  App.  Div. 
109,  63  NYS  645. 

[a]  mistake  of  ticket  agent  In  an- 
tedating a  limited  ticket  has  been 
held  not  to  be  such  gross  negligence 
as  authorizes  the  recovery  of  puni- 
tive damages.  Illinois  Cent.  R.  Co. 
v.  Moore,  79  Miss.  766,  31  S  436. 

75.  Little  Rock  R.,  etc.,  Co.  v. 
Goerner,  80  Ark.  158,  95  SW  1007,  7 
LRANS  97,  10  AnnCas  273;  McKeown 
v.  Southern  R.  Co.,  98  S.  C.  338,  82 
SE  437.  See  also  cases  supra  note 
70. 

[a]  Want  of  willfulness  of  the 
ticket  agent  in  issuing  to  a  pas- 
senger a  ticket  containing  a  limita- 
tion which  leads  the  conductor  to  be- 
lieve it  is  not  good  on  that  train 
cannot,  as  regards  punitive  damages, 
negative  the  willfulness  of  the  con- 
ductor in  ejecting  the  passenger 
without  investigation  of  his  reason- 
able explanation.  McKeown  v.  South- 
ern R.  Co.,  98  S.  C.  338,  82  SE  437. 

76.  Winters  v.  Cowen,  90  Fed.  99 
[aff  96  Fed.  929,  37  CCA  628];  Fell 
v.  Northern  Pac.  R.  Co.,  44  Fed.  248; 
Jeffersonville  R.  Co.  v.  Rogers,  38 
Ind.  116,  10  AmR  103;  Callaway  v. 
Mellett,  15  Ind.  A.  366,  44  NE  198; 
Kansas  Pac.  R.  Co.  v.  Kessler,  18 
Kan.  523;  Richardson  v.  Atlantic 
Coast  Line  R.  Co.,  71  S.  C.  444,  51 
SE  261. 

[a]  Thus  (1)  where  the  general 
passenger  agent  of  defendant,  a  rail- 
road company,  deliberately  repudi- 
ated a  large  number  of  mileage  tick- 
ets which  had  been  issued  and  sold 
to  the  public  by  his  authority,  and 
in  consequence  of  his  orders  plain- 
tiff who  had  purchased  one  of  such 
tickets  in  good  faith  was  ejected 
from  defendant's  train,  such  action, 
by  one  of  its  controlling  officers,  was 
in  such  wanton  and  reckless  disre- 
gard of  defendant's  duties,  and  of 
the  rights  of  its  ticket  holders,  as  to 
be  equivalent  to  an  intentional  vio- 
lation of  such  rights,  and  to  warrant 
the  imposition  of  exemplary  dam- 
ages. Cowen  v.  Winters,  96  Fed.  929, 
37  CCA  628  [aff  90  Fed.  99].  (2) 
Where  a  passenger  buys  a  ticket  to 
a  station  which  the  agent  tells  him 
is  on  the  main  line,  and,  on  chang- 
ing cars,  is  shown  by  a  person  in 
uniform  a  train  for  his  destination, 
but  after  it  starts  is  told  by  the  con- 
ductor that  it  is  a  through  train  and 
will  not  stop,  and  is  put  off  with 
only  such  force  as  is  necessary,  on 
refusal  to  pay  the  additional  fare  to 
the  next  stopping  point,  and  is  again 
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received  on  payment  of  his  fare,  and 
carried  to  the  station  beyond,  he  Is 
entitled  to  punitive  damages.  Rich- 
ardson v.  Atlantic  Coast  Line  R.  Co., 
71  S.  C.  444,  51  SE  261. 

77.  Jordan  v.  Southern  R.  Co.,  100 
S.  C.  284,  84  SE  871. 

78.  Smith  v.  Southern  R.  Co.,  88 
S.  C.  421,  70  SE  1057,  34  LRANS 
708;  Chiles  v.  Southern  R.  Co.,  69  S. 
C.  327,  48  SE  252;  Myers  v.  Southern 
R.  Co.,  64  S.  C.  514,  42  SE  598. 

79.  Paine  v.  Chicago,  etc.,  R.  Co., 
45  Iowa  569. 

80.  Louisville,  etc.,  R.  Co.  v.  Biz- 
zell,  131  Ala.  429,  30  S  777;  Di  Bene* 
detto  v.  Milwaukee  Electric  R.,  etc., 
Co.,  149  Wis.  566,  136  NW  282. 

81.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Batty,  88  Ark.  282,  114  SW  218. 

Del. — Whittington  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  563. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616. 

N.  C. — Ammons  v.  Southern  R.  Co., 
140  N.  C.  196,  52  SE  731. 

Wis. — Di  Benedetto  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  149  Wis.  566, 
136  NW  282. 

[a]  The  ejection  must  he  at- 
tended by  rudeness,  insult,  or  ag- 
gravating circumstances  calculated 
to  humiliate  the  passenger,  to  en- 
title him  to  exemplary  damages. 
Ammons  v.  Southern  R.  Co.,  140  N. 
C.  196,  52  SE  731. 

82.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Sellers,  93  Ala.  9,  9  S 
375,  30  AmSR  17. 

Ga. — Savannah  City,  etc.,  R.  Co.  v. 
Brauss,  70  Ga.  368. 

Ind. — Jeffersonville  R.  Co.  v.  Rog- 
ers, 38  Ind.  116,  10  AmR  103. 

Mo. — Evans  v.  St.  Louis,  etc.,  R. 
Co.,  11  Mo.  A.  463. 

S.  C. — Glover  v.  Charleston,  etc.,  R. 
Co.,  57  S.  C.  228,  35  SE  510. 

[a]  Improper  time  and  place. — 
(1)  Where  a  passenger  is  put  off  in 
the  nighttime  at  a  distance  from 
any  station  or  convenient  lodging, 
the  jury  are  authorized  to  infer  that 
it  was  done  in  the  spirit  of  oppress- 
ive malice  or  wantonness,  and  to 
award  exemplary  damages.  Jeffer- 
sonville R.  Co.  v.  Rogers,  38  Ind. 
116,  10  AmR  103;  Evans  v.  St.  Louis, 
etc.,  R.  Co.,  11  Mo.  A.  463.  (2) 
Where  plaintiff  and  his  wife  were 
unlawfully  ejected  from  defendant's 
car,  the  conductor  requiring  them  to 
get  off  in  the  mud  a  short  distance 
from  the  street  crossing,  and  in  the 
presence  of  a  number  of  people,  ex- 
emplary damages  could  be  recovered 
in  an  action  against  the  company. 
Savannah  City,  etc.,  R.  Co.  v.  Brauss, 
70  Ga.  368. 

[b]  Carrying'  beyond  destination. 
— Evidence  showing  that  plaintiff 
was  carried  several  hundred  yards 
beyond  the  station  at  which  she  was 
to  alight,  and  on  the  conductor's  re- 
fusal to  move  the  train  back  was 
compelled  to  alight  and  to  walk  back 
through  a  drenching  rain,  with  a 
baby  in  her  arms  and  encumbered 
with  a  valise,  authorizes  the  jury  to 
award  exemplary  damages.  Ala- 
bama Great  Southern  R.  Co.  v.  Sell- 
ers, 93  Ala.  9,  9  S  375,  30  AmSR  17. 
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they  could  have  been  recovered  against  the  employee 
making  the  wrongful  ejection.83 

Exemplary  damages  are  allowed  by  way  of  pun- 
ishment regardless  of  the  amount  of  damages  actu- 
ally sustained.84 

[§  1211]  9.  Nominal  Damages.85  Where  a  pas- 
senger does  not  sustain  any  actual  damages  by 
reason  of  his  ejection,  but  the  ejection  is  an  in- 
vasion of  his  legal  rights,  as  where  it  is  made 
in  violation  of  a  statute,86  he  is  entitled  to  nominal 
damages  only,87  unless  the  circumstances  justify 
exemplary  damages.88  Where  the  object  of  the  pas- 
senger in  attempting  to  ride  on  a  ticket  which, 


while  legally  sufficient,  is  one  which  he  knows  will 
not  be  accepted  is  for  the  purpose  of  recovering 
damages  for  wrongful  expulsion,  and  not  for  the 
good  faith  purpose  of  being  transported,  his  recov- 
ery of  damages  will  be  only  nominal.89 

[$  1212]  10.  Inadequate  or  Excessive  Damages.90 
As  a  general  rule  the  amount  of  damages  to  which 
a  passenger  is  entitled  for  a  wrongful  ejection  from 
a  train  or  car  is  within  the  discretion  of  the  jury  or 
the  court  trying  the  cause,  so  far  as  the  nonpecu- 
niary  elements  are  concerned,91  and  the  decision  of 
the  jury  is  generally  conclusive  where  the  amount 
allowed  is  not  so  inadequate92  or  not  so  excessive91 


83.  Townsend  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  295,  15  AmR 
419. 

84.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Sellers,  93  Ala.  9,  9  S 
375,  30  AmSR  17. 

Cal. — Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  P  1112,  33  AmSR  157. 

Ga. — Atlanta,  etc.,  R.  Co.  v.  Con- 
dor, 75  Ga.  51. 

111. — Lake  Erie,  etc.,  R.  Co.  v. 
Christison,  39  111.  A.  495. 

N.  Y. — Hamilton  v.  Third  Ave.  R. 
Co.,  53  N.  Y.  25. 

See  also  Damages  [13  Cyc  105]. 

[a]  Actual  damage  is  not  es- 
sential.—Actual  damage  is  not  an 
essential  predicate  to  the  imposition 
of  exemplary  damages.  Acts  which 
involve  malice,  willfulness,  or  wan- 
ton and  reckless  disregard  of  the 
rights  of  others,  although  not  within 
the  calendar  of  crimes,  and  although 
inflicting  on  the  individual  no  pecu- 
niary loss  or  detriment  measurable 
by  a  money  st.ndard,  yet  merit  such 
punishment  as  the  civil  courts  may 
inflict  by  the  imposition  of  ex- 
emplary damages.  Alabama  Great 
Southern  R.  Co.  v.  Sellers,  93  Ala.  9, 
9  S  375,  30  AmSR  17;  Atlanta,  etc., 
R.  Co.  v.  Condor,  75  Ga.  51. 

85.  Nominal  damages  generally 
see  Damages  [13  Cyc  14]. 

86.  St.  Louis,  etc.,  R.  Co.  v. 
Branch,  45  Ark.  524;  Chicago,  etc.,  R. 
Co.  v.  Roberts,  40  111.  503;  Holt  v. 
Hannibal,  etc.,  R.  Co.,  1?4  Mo.  524, 
74  SW  631  [rev  87  Mo.  A.  203]. 

[a]  Illustration. — Under  Mo.  Rev. 
St.  (1899)  §  1074,  which  provides 
that,  if  any  passenger  shall  refuse 
to  pay  his  fare,  it  shall  be  lawful  for 
the  conductor  to  put  him  out  of  the 
cars  on  stopping  the  train,  a  railroad 
in  ejecting  a  passenger  while  the 
train  is  in  motion  is  at  least  liable 
for  nominal  damages.  Holt  v.  Han- 
nibal, etc.,  R.  Co.,  174  Mo.  524,  74 
SW  631  [rev  87  Mo.  A.  203]. 

[b]  Ejection  at  improper  place. — 
Where  one  who  is  not  entitled  to 
transportation  is  ejected  without  in- 
jury or  indignity  at  a  place  which 
by  statute  is  not  a  proper  place  for 
putting  a  passenger  off  the  train,  and 
no  actual  damage  consequent  on  such 
ejection  at  an  improper  place  is 
shown,  the  recovery  can  be  for  nom- 
inal damages  only.  St.  Louis,  etc., 
R.  Co.  v.  Branch,  45  Ark.  524;  Chi- 
cago, etc.,  R.  Co.  v.  Roberts,  40  111. 
503;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  AmD  96. 

87.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Laney,  (A.)  69  S  993. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Linam,  68  Ark.  621,  60  SW  951. 

Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  A  1087,  118 
AmSR  132,  6  AnnCas  943. 

111. — Burn  v.  Chicago,  etc.,  R.  Co., 
153  111.  A.  319. 

Ky. — Reasor  v.  Paducah,  etc., 
Ferry  Co.,  152  Ky.  220,  153  SW  222, 
43  LRANS  820. 

Wash. — Leek  v.  Northern  Pac.  R. 
Co.,  65  Wash.  453,  118  P  345. 

[a]  Invalid  ticket. — Nominal  dam- 
ages only  can  be  recovered  for  an 
ejection  of  a  passenger  on  the  ground 
of  the  invalidity  of  his  ticket,  if, 
at  the  time  of  such  ejection,  he  has 
in  his  possession  sufficient  money  to 
pay  his  fare.    Burn  v.  Chicago,  etc., 


R.  Co.,  153  111.  A.  319. 

[b]  Ejected  by  reason  of  health 
regulation. — Where  a  passenger  pur- 
chases a  ticket  to  a  certain  city,  and 
on  arriving  within  a  few  miles  there- 
of the  train  is  boarded  by  a  quaran- 
tine guard,  which  forbids  anyone  from 
entering  the  city  limits,  whether  the 
passenger  is  there  ejected  by  the 
conductor  or  leaves  the  train  at  the 
request  of  the  guard  is  immaterial 
in  an  action  against  the  railroad 
company  for  damages,  as  they  will 
be  nominal  in  any  event.  St.  Louis, 
etc.,  R.  Co.  v.  Linam,  68  Ark.  621, 
60  SW  951.  ' 

88.  See  supra  §  1210. 

89.  Southern  R.  Co.  v.  Barlow,  104 
Ga.  213,  30  SE  732,  69  AmSR  166. 

90.  Excessive  damages  generally 
see  Damages  [13  Cyc  121]. 

For  breach,  of  contract  of  trans- 
portation see  generally  infra  §  1282. 

Inadequate  damages  see  generally 
Damages  [13  Cyc  135]. 

Province  of  jury  see  Damages 
[13  Cyc  121]. 

91.  Chicago,  etc.,  R.  Co.  v.  Hol- 
dridge,  118  Ind.  281,  20  NE  837. 

[a]  Thus  in  an  action  by  a  pas- 
senger for  unlawful  ejection  from  a 
train  there  is  no  rule  by  which  the 
amount  of  damages  to  be  recovered 
for  shame,  humiliation,  and  injured 
feelings  can  be  measured,  and  it  must 
of  necessity  be  left  to  the  jury  or  to 
the  court  trying  the  cause  to  fix 
the  sum  which  he  shall  have  as 
compensation.  Chicago,  etc.,  R.  Co. 
v.  Holdridge,  118  Ind.  281,  20  NE 
837. 

92.  Meyer  v.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  A.  220,  83  SW  267; 
Wachs  v.  New  York  R.  Co.,  84  Misc. 
632,  147  NYS  893. 

[a]  Illustrations. — (1)  Where  a  pas- 
senger's ejection  was  wrongful,  he 
was  entitled  to  recover  compensa- 
tory damages,  including  loss  of  earn- 
ings, expenditures  for  medical  attend- 
ance, and  compensation  for  physical 
injuries  and  injury  to  feelings,  and 
six  cents  nominal  damages  was  in- 
adequate. Wachs  v.  New  York  R. 
Co.,  84  Misc.  632,  147  NYS  893.  (2) 
In  an  action  for  injuries  from  an 
assault  by  defendant's  conductor  in 
evicting  plaintiff  from  a  car,  a  ver- 
dict for  fifty  dollars  actual  dam- 
ages to  plaintiff  is  not  so  inadequate 
as  to  warrant  the  court,  on  appeal, 
in  setting  aside  a  judgment  based 
on  the  verdict,  where  the  evidence 
was  conflicting  on  the  question  of 
the  justification  of  the  conductor's 
action  in  putting  defendant  off  the 
car  for  drunkenness  and  disorderly 
conduct,  and  plaintiff's  injuries  were 
not  attended  by  serious  results. 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  108 
Mo.  A.  220,  83  SW  267. 

93.  Chicago,  etc.,  R.  Co.  v.  Hol- 
dridge, 118  Ind.  281,  20  NE  837;  Illi- 
nois Cent.  R.  Co.  v.  Williams,  147 
Ky.  52,  143  SW  760;  De  Board  v. 
Camden,  etc.,  R.  Co..  62  W.  Va.  41, 
57  SE  279;  Trice  v.  Chesapeake,  etc., 
R.  Co.,  40  W.  Va.  271,  21  SE  1022; 
and  cases  infra  this  note. 

[a]  Damages  for  unlawful  ejec- 
tion of  passengers  held  not  excess- 
ive: (1)  Twenty-five  dollars.  St. 
Louis  Southwestern  R.  Co.  v.  Harper. 
69  Ark.  186,  61  SW  911,  86  AmSR 
190,  53  LRA  220  (where  a  passenger 


suffering  from  a  slight  fever  was 
ejected  from  a  train  a  mile  or  two 
from  a  station,  in  the  nighttime, 
while  a  slight  rain  was  falling).  (2) 
One  hundred  dollars.  Brown  v.  Min- 
neapolis, etc.,  R.  Co.,  102  Minn.  298. 
113  NW  895;  Sprenger  v.  Tacoma 
Tract.  Co.,  15  Wash.  660,  47  P  17, 
43  LRA  706.  (3)  One  hundred  and 
fifty  dollars.  Baltimore,  etc.,  R.  Co. 
v  Norris,  17  Ind.  A.  189,  46  NE  554 
60  AmSR  166;  Gisleson  v.  Minne- 
apolis, etc.,  R.  Co.,  85  Minn.  329,  88 
NW  970  (where  a  passenger  was 
wrongfully  compelled  to  leave  a  pas- 
senger train  at  a  station,  although 
without  force,  but  the  conductor  in 
the  presence  of  the  other  passengers 
used  profane  language  toward  him, 
and  he  walked  back  on  a  cold  night 
about  ten  miles  to  obtain  accommo- 
dation). (4)  One  hundred  and 
seventy-five  dollars.  Arnold  v. 
Rhode'  Island  Co.,  28  R.  I.  163,  66  A 
60  (where  ejection  was  of  a  passen- 
ger from  a  street  car  after  he  had 
presented  a  valid  transfer,  and  it 
appeared  that  he  had  previously  had 
trouble  in  regard  to  transfers  at  the 
point  in  question,  and  had  been 
assured  by  the  officers  of  the  car- 
rier that  he  was  right  in  his  de- 
mands, and  that  transfers  should 
be  honored).  (5)  One  hundred  and 
ninety-five  dollars.  Indianapolis,  etc., 
R.  Co.  v.  Howerton,  127  Ind.  236,  26 
NE  792.  (6)  Two  hundred  dollars, 
Baltimore,  etc.,  R.  Co.  v.  Kitchin 
135  Fed.  520,  68  CCA  70.  (7)  Two 
hundred  and  twenty-five  dollars. 
Atchison,  etc.,  R.  Co.  v.  Lamoreux, 
5  Kan.  A.  813,  49  P  152.  (8)  Two 
hundred  and  fifty  dollars.  Marx 
v.  Louisiana  Western  R.  Co.,  112 
La.  1085,  36  S  862  (where  a  passenger 
was  illegally  ejected  from  a  train 
on  the  ground  that  the  limit  of  his 
ticket  had  expired);  Ft.  Worth,  etc. 
R.  Co.  v.  Hales,  (Tex.  Civ.  A.) 
173  SW  991;  Gulf,  etc.,  R.  Co. 
v.  Shepard,  (Tex.  Civ.  A.)  132 
SW  90  (where  a  passenger  was 
wrongfully  ejected  at  night  from  a 
train  when  so  drunk  that  he  did  nol 
know  that  he  was  ejected,  and  as 
soon  as  he  came  to  himself  thai 
night  he  was  mortified  and  humili 
ated  because  of  the  occurrence,  anc 
he  had  occasion  frequently  to  ex- 
plain to  his  friends  how  he  came  to 
be  ejected,  and  he  was  and  had  been 
for  many  years  a  traveling  sales 
man).  (9)  Two  hundred  and  eighty 
seven  dollars.  Birmingham  R.,  etc. 
Co.  v.  Turner,  154  Ala.  542.  45  S 
671  (where  a  passenger  weakened 
by  typhoid  fever  was  wrongfully 
ejected  and  compelled  to  walk  home). 

(10)  Two  hundred  and  ninety-six  dol- 
lars. Atchison,  etc.,  R.  Co.  v.  Dicker- 
son,  4  Kan.  A.  345,  45  P  975  (where 
the  passenger  was  ejected  eight  miles 
from  his  destination  to  which  he 
was  compelled  to  walk,  because  of 
his  refusal  to  pay  an  excessive  fare, 
although  the  conductor  acted  in  good 
faith  and  used  no  unnecessary  force). 

(11)  Three  hundred  dollars.  Toledo, 
etc.,  R.  Co.  v.  Kid,  29  111.  A.  353 
(where  ejection  was  from  a  moving 
train);  St.  Louis,  etc..  R.  Co.  v. 
Henrv.  (Okl.)  149  P  132;  Southern 
Pac.  Co.  v.  Craner.  (Tex.  Civ.  A.) 
101  SW  534.  (12)  Three  hundred  and 
fiftv  dollars.     Illinois  Cent.  R.  Co. 
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as  to  induce  the  belief  that  the  jury  were  influenced  I  were  misled  by  some  mistaken  view  of  the  case; 
by  passion,  partiality,  corruption,  or  prejudice,  or  I  but  if  it  is  so  excessive  as  to  induce  such  a  belief 


v.  Jackson,  117  Ky.  900,  79  SW  1187, 
25  KyL  2087  (where  a  passenger's 
evidence  established  the  loss  of  a 
contract  to  labor  at  twenty  dollars 
a  month  during  the  crop  season,  and 
insulting  language  on  the  part  of 
the  conductor  who  refused  to  look 
among  the  tickets  to  find  plaintiff's, 
and  led  him  off  the  train  in  a  coach 
full  of  people).  (13)  Four  hundred 
dollars.  Toledo,  etc.,  R.  Co.  v.  Mc- 
Donough,  53  Ind.  289;  Short  v.  St. 
Louis,  etc.,  R.  Co.,  150  Mo.  A.  359, 
130  SW  488  (one  hundred  dollars 
actual  damages  and  three  hundred 
dollars  punitive  damages);  Missouri, 
etc.,  R.  Co.  v.  Lightfoot,  48  Tex. 
Civ.  A.  120,  106  SW  395.  (14)  Five 
hundred  dollars.  Marlow  v.  Southern 
Pac.  Co.,  151  Cal.  383,  90  P  928,  121 
AmSR  127  (where  a  married  woman, 
with  a  nursing  child,  was  wrong- 
fully ejected  from  defendant's  train 
at  an  intervening  station,  where  she 
was  left  without  money,  and  was 
there  aided  in  telegraphing  her  hus- 
band and  obtaining  a  night's  lodg- 
ing) ;  Delmonte  v.  Southern  Pac.  Co., 
2  Cal.  A.  211,  83  P  269  (where  the 
conductor,  on  the  passenger's  refusal 
to  leave  the  train,  put  him  off,  and 
the  passenger  then  walked  to  his 
home  three  miles  away,  getting  wet 
in  so  doing  and  catching  cold,  which 
cold  developed  Into  pneumonia) ;  East 
Tennessee,  etc.,  R.  Co.  v.  King,  88  Ga. 
443,  14  SE  708  (holding  that,  where 
plaintiff  was  compelled  to  pay  his 
fare  a  second  time  as  a  passenger 
on  the  company's  train  to  avoid 
wrongful  ejection  from  the  train,  a 
verdict  for  five  hundred  dollars, 
while  extreme,  was  not  so  large  as 
to  require  the  court  to  set  it  aside 
as  excessive) ;  Illinois  Cent.  R.  Co. 
v.  Allbright,  54  Ind.  A.  203,  100 
NE  885.  (for  the  wrongful  ejec- 
tion of  a  passenger  who  had  but 
little  money,  and  who  was  accom- 
panied by  his  wife  and  child,  at  a 
place  where  he  had  no  friends); 
Louisville,  etc.,  R.  Co.  v.  Joplin,  55 
SW  206,  21  KyL  1380  (where  plain- 
tiff, in  the  night,  and  at  a  lonesome, 
dangerous  place  four  or  five  miles 
from  the  station  at  which  he  had 
taken  the  train,  was  wrongfully 
ejected,  and  walked  back  to  the  city 
in  dread  of  footpads,  suffering  the 
more  because  of  his  diseased  physi- 
cal condition);  Louisville,  etc.,  R. 
Co.  v.  Welsh,  13  KyL  732;  Smith  v. 
Atchison,  etc.,  R.  Co.,  (Mo.  A.)  180 
SW  1036;  Raynor  v.  New  York,  etc., 
Tract.  Co.,  86  Misc.  201,  149  NYS 
151  [rev  on  other  grounds  166  App. 
Div.  927,  151  NYS  417];  East  Line, 
etc.,  R  Co.  v.  Lee,  71  Tex.  538,  9 
SW  604;  Gulf,  etc.,  R.  Co.  v.  Bunn, 
41  Tex.  Civ.  A.  503,  95  SW  640 
(where  a  passenger  was  ejected  from 
a  train  about  eleven  or  twelve 
o'clock  on  a  dark,  rainy  night  two 
miles  from  a  village  to  which  he 
had  to  walk  with  a  grip,  and  there 
slept  on  a  board  or  plank  bench, 
and  the  next  morning  had  to  walk 
and  carry  his  grip  to  another  town 
a  distance  of  nine  or  ten  miles,  and 
he  suffered  cold  and  exposure  and 
was  mortified  and  humiliated  in  his 
feelings);  Houston,  etc.,  R.  Co.  v. 
Jackson,  (Tex.  Civ.  A.)  61  SW  440 
(where  a  passenger  was  wrongfully 
ejected  from  the  train  on  a  cold  and 
rainy  night  and  compelled  to  walk 
half  a  mile  to  defendant's  station 
and  to  wait  five  hours  for  another 
train,  and  contracted  a  cold  and  neu- 
ralgia therefrorn,  and  was  confined 
to  his  bed  for  fifteen  days);  Houston, 
etc.,  R.  Co.  v.  White,  (Tex.  Civ.  A.) 
61  SW  436  (where  a  passenger  was 
wrongfully  ejected  from  the  train 
on  a  rainy  night,  and  compelled  to 
walk  half  a  mile  to  defendant's  sta- 
tion and  to  wait  five  hours  for  an- 
other train,  and  he  contracted  a 
fever  from  such  exposure  and  was 
confined  to  his  bed  for  two  days, 
and  lost  a  week's  work  as  a  black- 
smith). (15)  Six  hundred  and  fifty 
dollars.    Chamberlain  v.  Lake  Shore, 


etc.,  R.  Co.,  122  Mich.  477,  81  NW 
339  (where  a  passenger  was  wrong- 
fully ejected  from  a  train  in  the 
presence  of  thirty  to  thirty-five  pas- 
sengers, and  was  compelled  to  walk 
five  miles).  (16)  Seven  hundred  and 
fifty  dollars.  Ft.  Worth,  etc.,  R.  Co. 
v.  Dubose,  (Tex.  Civ.  A.)  171  SW  1090 
(for  wrongful  ejection  from  a  train 
of  a  woman  sixty-seven  years  of  age 
and  infirm,  in  view  of  the  place 
of  ejection  and  the  number  of  chil- 
dren with  her);  Texas,  etc.,  R.  Co.  v. 
Wharton,  (Tex.  Civ.  A.)  145  SW  282 
(for  each  of  three  women  wrong- 
fully ejected  while  traveling  with- 
out escort).  (17)  Eight  hundred  dol- 
lars. Missouri,  etc.,  R.  Co.  v.  Smith, 
6  Ind.  T.  99,  89  SW  668  (where 
plaintiff,  a  cripple,  compelled  to 
walk  with  a  crutch,  was  unlawfully 
ejected  from  a  train  at  about  mid- 
night and  compelled  to  walk  six  or 
seven  miles  to  his  destination).  (18) 
One  thousand  dollars.  Pennsylvania 
R.  Co.  v.  Palmer,  127  Fed.  956,  62 
CCA  588  (where  an  infirm  passenger 
was  wrongfully  ejected  from  a  train 
on  a  cold,  wet  day,  and  by  reason 
thereof  was  taken  sick,  threatened 
with  pneumonia,  and  contracted 
rheumatism  which  thereafter  settled 
in  the  stump  of  his  leg,  and  his  earn- 
ing' capacity  was  somewhat  im- 
paired); Clare  v.  Northwestern  Pac 
R.  Co.,  (Cal.  A.)  131  P  323  (where  a 
passenger  who  had  recently  sub- 
mitted to  a  surgical  operation  for 
tonsilitis  was  ejected  from  a  train, 
and  was  rendered  ill  as  a  result  of 
his  walking  back  to  a  station  through 
the  hot  sun  so  that  he  was  incapac- 
itated from  performing  his  ordinary 
work  for  seven  months);  Interna- 
tional, etc.,  R.  Co.  v.  Hood,  55  Tex. 
Civ.  A.  334,  118  SW  1119  (where 
plaintiff's  wife  and  daughter  were 
ejected  from  defendant's  passenger 
train  at  an  improper  place,  because 
they  had  left  their  tickets  at  the 
station,  as  a  result  of  which  they 
were  humiliated  and  forced  to  walk 
back  a  mile  and  a  half  to  the. sta- 
tion on  a  cold,  raw  day,  the  walk 
and  the  shock  making  the  wife  sick). 
(19)  Fifteen  hundred  dollars.  Chi- 
cago, etc.,  R.  Co.  v.  Carroll,  (Tex. 
Civ.  A.)  151  SW  1116  (where  plain- 
tiff's wife,  while  traveling  alone, 
with  three  small  children,  was 
ejected  from  defendant's  train,  and 
forced  to  alight  in  a  desolate  spot, 
and  was  caused  inconvenience,  humi- 
liation, and  annoyance);  Texas,  etc., 
R.  Co.  v.  Lynch,  (Tex.  Civ.  A.)  73 
SW  65  (where  plaintiff  while  suffer- 
ing from  blood  poisoning  in  his  hand 
was  wrongfully  ejected  in  the  night- 
time from  defendant's  train  by  the 
conductor,  being  carried  therefrom 
by  a  negro  porter,  and  was  compelled 
to  spend  the  night  at  the  station 
where  he  was  ejected,  and  suffered 
increased  pain  in  his  hand).  (20) 
Twenty-five  hundred  dollars.  West- 
ern, etc.,  R.  Co.  v.  Ledbetter,  99  Ga. 
318,  25  SE  663  (where  a  passenger 
apparently  sick,  and  in  fact  so,  was 
ejected  from  a  train  a  half  mile 
from  a  station  where  he  was  un- 
known, without  being  given  time  to 
search  for  the  ticket  which  he 
claimed  that  he  had  lost,  or  to  pro- 
duce his  fare  in  money,  and  as  a  re- 
sult he  suffered  a  relapse);  Flavin  v. 
Chicago,  etc.,  R.  Co.,  43  Mont.  220, 
115  P  667  (where  ejection  was  from 
a  station,  and  the  passenger  con- 
tracted chronic  pleurisy,  due  to  ex- 
posure). (21)  Ten  thousand  dollars. 
Chicago  Union  Tract.  Co.  v.  Bret- 
hauer,  125  111.  A.  204  [aff  223  111. 
521,  79  NE  287]  (where  by  reason 
of  unlawful  ejection  plaintiff  suf- 
fered permanent  injuries  to  his  mind, 
and  body,  and  his  memory,  his  nerves 
of  motion,  his  voice,  his  hearing,  and 
his  eyesight  became  permanently 
affected,  and  his  earning  power 
largely  impaired). 

[b]  Damages  held  not  excessive 
where  ejection  accompanied  by  vio- 


lence, Insult,  or  abuse:  (1)  Twenty- 
five  dollars.  St.  Louis  Southwestern 
R.  Co.  v.  Branch,  106  Ark.  269,  153 
SW  118.  (2)  Two  hundred  dollars. 
Illinois  Cent.  R.  Co.  v.  Johnson,  67 
111.  312  (where  a  passenger  was  un- 
lawfully ejected  from  a  train  in  the 
night  at  a  place  not  usual  for  put- 
ting off  passengers,  although  not  far 
from  the  station,  and  under  circum- 
stances warranting  the  imposition  of 
exemplary  damages).  (3)  Two  hun- 
dred and  fifty  dollars.  St.  Louis 
Southwestern  R.  Co.  v.  Furlow,  81 
Ark.  496,  99  SW  689;  Choctaw,  etc.. 
It.  Co.  v.  Hill,  110  Tenn.  396,  75  SW 
963  (where  a  railroad  news  agent 
was  forcibly  jerked  from  the  train, 
and  thereafter  held  and  restrained 
of  his  liberty,  and  his  stock  in  trade 
was  lost  or  destroyed  in  conse- 
quence); Houston,  etc.,  R.  Co.  v.  Mc- 
Neel,  33  Tex.  Civ.  A.  153,  76  SW 
206  (where  a  passenger  who  had 
paid  his  fare  was  told  by  the  con- 
ductor in  the  presence  of  other  pas- 
sengers that  he  had  not  paid  it  and 
that  he  was  a  liar,  and  was  ejected 
at  sundown  at  a  station  where  there 
was  no  hotel  or  accommodations  for 
passengers,  and  because  of  this 
walked  six  miles  to  another  station 
which  the  train  he  intended  to  take 
had  already  passed).  (4)  Three  hun- 
dred dollars.  Gulf,  etc.,  R.  Co.  v. 
Moorman,  (Tex.  Civ.  A.)  46  SW 
662.  (5)  Three  hundred  and  fifty 
dollars.  Burnham  v.  Detroit,  etc.,  R. 
Co.,  168  Mich.  55,  133  NW  952.  Ann 
Casl913B  1204  (where  the  conductor 
used  rude,  profane,  and  abusive  lan- 
guage to  the  ejected  passenger  in 
the  presence  of  his  wife  and  other 
passengers).  (6)  Four  hundred  dol- 
lars. Southern  Pac.  Co.  v.  Bailey. 
(Tex.  Civ.  A.)  91  SW  820  (verdicts 
giving  two  female  passengers  four 
hundred  dollars  and  six  hundred  dol- 
lars, respectively,  for  threatened 
ejection  accompanied  by  offensive 
and  insulting  language).  (7)  Four 
hundred  and  fifty  dollars.  Southern 
R.  Co.  v.  Wood,  114  Ga.  140,  39  SE 
894,  55  LRA  536  (where  a  passenger 
having  a  legal  right  to  ride  on  a 
train  is  wrongfully  ejected  there- 
from, and  held  up  by  such  ejection 
before  the  passengers  on  the  train 
as  one  who  was  trying  to  ride  there- 
on without  lawful  right).  (8)  Five 
hundred  dollars.  Gorman  v.  South- 
ern Pac.  R.  Co.,  97  Cal.  1,  31  P  1112, 
33  AmSR  157;  Morris  v.  St.  Louis, 
etc.,  R.  Co.,  184  Mo.  A.  65,  168  SW 
325;  Raynor  v.  New  York,  etc..  Tract. 
Co.,  86  Misc.  201,  149  NYS  151  [rev 
on  other  grounds  166  App.  Div.  927 
mem,  151  NYS  417];  Houston,  etc., 
R.  Co.  v.  Lee,  (Tex.  Civ.  A.)  123 
SW  154  (where  a  passenger  having 
a  valid  ticket  was  wrongfully  ejected, 
and  the  acts  of  the  conductor  caused 
other  passengers  to  believe  that  the 
ejected  passenger  was  attempting  to 
use  an  invalid  ticket);  El  Paso  Elec- 
tric R.  Co.  v.  Alderete,  36  Tex.  Civ. 
A.  142,  81  SW  1246  (where  plaintiff 
was  wrongfully  ejected  from  a  street 
car,  and  it  appeared  that  the  con- 
ductor jerked  him  from  the  seat, 
and  that  his  back  was  injured  by 
striking  the  end  of  another  seat, 
for  which  plaintiff  was  attended  by 
a  physician,  and  from  which  he 
suffered  at  the  time  of  the  trial): 
Atchison,  etc.,  R.  Co.  v.  Cuniffe,  (Tex. 
Civ.  A.)  57  SW  692  (where  a  passen- 
ger on  one  of  defendant's  trains, 
holding  a  good  ticket,  was  ejected 
by  the  conductor  who  refused  to  ac- 
cept the  ticket  and  stated  in  a  loud 
voice  that  the  ticket  was  not  good 
and  that  plaintiff  was  trying  to  beat 
his  way,  plaintiff  not  having  been 
able  to  pay  fare  demanded):  (9) 
Five  hundred  sixty-two  dollars  and 
fifty  cents.  St.  Louis,  etc.,  R.  Co. 
v.  Myrtle,  51  Ind.  566  (where  a  pas- 
senger was  wrongfully  expelled  from 
a  train  in  a  rough  manner,  accom- 
panied with  profane  and  unbecom- 
ing  language).     (10)     Six  hundred 
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may  require  the  )  amount  thereof  to  be  reduced  to  a  sum  which  is  not 


it  may  be  set  aside,94  or  the  court 

dollars.  Fell  v.  Northern  Pac.  R. 
Co.,  44  Fed.  248  (where  a  passenger 
was  unlawfully  ejected  from  a  train 
under  circumstances  warranting  the^ 
imposition  of  exemplary  damages, 
and  by  reason  of  the  ejection  suf- 
fered pain  in  one  of  his  legs  for 
three  weeks  and  was  unable  to  work 
during  that  period).  (11)  Seven 
hundred  dollars.  Indianapolis,  etc., 
R.  Co.  v.  Milligan,  50  Ind.  392  (where 
in  effecting  the  ejection  the  con- 
ductor charged  the  passenger  with 
falsehood  and  treated  him  insolently 
in  the  presence  and  hearing  of  the 
other  passengers,  and  with  the  help 
of  a  brakeman  seized  the  passenger 
and  put  him  off  the  train  in  a  rude 
and  angry  manner,  at  a  place  where 
there  was  no  station  or  house,  it 
being  cold  and  dark,  and  the  pas- 
senger had  to  walk  to  his  destina- 
tion). (12)  Seven  hundred  and  fifty 
dollars.  Little  Rock  R.,  etc.,  Co.  v. 
Dobbins,  78  Ark.  553,  95  SW  788 
(holding  that  an  award  of  five  hun- 
dred dollars  compensatory  damages 
and  two  hundred  and  fifty  dollars  ex- 
emplary damages  for  the  ejection  of 
a  passenger  from  a  street  car,  with 
rude  and  insulting  language  by  the 
conductor,  and  for  causing  a  passen- 
ger's arrest  for  alleged  disorderly 
conduct,  was  not  excessive).  (13) 
Eight  hundred  dollars.  Kansas  Pac. 
R.  Co.  v.  Kessler,  18  Kan.  523  (for 
the  unlawful  expulsion  of  a  passen- 
ger from  the  train  under  circum- 
stances warranting  the  imposition 
of  exemplary  damages).  (14)  One 
thousand  dollars.  Georgia  R.  Co. 
v.  Olds,  77  Ga.  673  (where  a  passen- 
ger was  unlawfully  ejected  from  a 
train  under  circumstances  warrant- 
ing the  imposition  of  exemplary 
damages);  Southern  R.  Co.  v.  Cas- 
sell,  122  Ky.  317,  92  SW  281,  28 
KyL  1230  (where  plaintiff  was 
wrongfully  ejected  from  defendant's 
train  about  midnight,  at  a  strange 
town,  for  failure  to  satisfy  the  rail- 
road conductor  of  his  identity  as 
original  purchaser  of  a  ticket  pre- 
sented by  him,  the  evidence  show- 
ing that  the  conductor's  manner  was 
insolent,  high-handed,  and  unneces- 
sarily humiliating,  that  he  acted 
hastily  and  without  proper  consider- 
ation or  prudence,  and  that  he  cursed 
plaintiff  and  otherwise  treated  him 
harshly  in  the  presence  of  the  pas- 
sengers on  the  car);  Southern  Kan- 
sas R.  Co.  v.  Wallace,  (Tex.  Civ.  A.; 
152  SW  873.  (15)  Twelve  hundred 
and  fifty  dollars.  Gulf,  etc.,  R.  Co. 
v.'  Moody,  (Tex.  Civ.  A.)  39  SW  987 
(where  defendant's  employees  used 
insulting  and  violent  language 
toward  plaintiff  in  the  presence  of  a 
large  number  of  persons).  (16)  Thir- 
teen hundred  and  twenty-five  dollars. 
Louisville  City  R.  Co.  v.  Mercer,  11 
KyL  810.  (17)  Fifteen  hundred  dol- 
lars. St.  Louis,  etc.,  R.  Co.  v.  Day, 
86  Ark.  104,  110  SW  220;  St.  Louis, 
etc.,  R.  Co.  v.  Mynott,  83  Ark.  6,  102 
SW  380  (where  a  passenger  was 
violently  set  on  by  the  trainmen 
who  insulted  him  with  profane  and 
abusive  language,  beat  him  severely, 
causing  serious,  although  temporary, 
personal  injuries,  and  ejected  him 
from  the  train  several  miles  short  of 
his  station);  Trabing  v.  California 
Nav.,  etc.,  Co.,  (Cal.)  65  P  475;  Wil- 
lard  v.  St.  Paul  City  R.  Co.,  116  Minn. 
183,  133  NW  465  (for  serious  injur- 
ies from  being  thrown  from  a  car 
and  striking  the  ground);  Foley  v. 
Metropolitan  St.  R.  Co.,  80  App.  Div. 
262,  80  NYS  249  (for  the  ejection  of 
a  passenger  from  a  street  car  by 
the  conductor  who  insisted  that  he 
had  not  paid  his  fare,  considering  the 
element  of  humiliation,  the  conductor 
having  repeatedly  struck  and  kicked 
him,  and  endeavored  to  assault  him 
with  a  piece  of  iron,  which  he  was 
prevented  from  doing  by  plaintiff's 
companion,  and  it  not  appearing  that 
plaintiff's  resistence  was  such  as  in 
any  way  to  mitigate  or  palliate  the 
unprovoked  violence).    (18)  Twenty- 


five  hundred  dollars.  Louisville, 
etc.,  R.  Co.  v.  Cottongim,  (Ky.)  119 
SW  751  (where  plaintiff  after  ten- 
dering his  fare  was  wrongfully 
ejected  in  a  rough  and  brutal 
manner,  and  was  thrown  against 
the  ground  so  hard  that  his  leg 
was  badly  bruised,  and  remained  in 
that  condition  several  weeks,  and  he 
was  compelled  to  walk  while  so  in- 
jured a  mile  and  a  half  to  the  next 
town);  Nashville  St.  R.  Co.  v.  Grif- 
fin, 104  Tenn.  81,  57  SW  153,  49  LRA 
451.  (19)  Eleven  thousand,  one  hun- 
dred and  fifteen  dollars.  Forrester 
v.  Southern  Pac.  Co.,  36  Nev.  247,  134 
P  753,  136  P  705,  48  LRANS  1  (for 
injuries  to  a  passenger  who  was 
wrongfully  ejected  from  a  train 
under  aggravating  circumstances, 
and  thereby  compelled  to  beat  his 
way  across  the  desert  in  inclement 
weather,  which  resulted  in  pneumonia 
and  consumption). 

[c]  Exclusion  of  female  passen- 
ger from  ladies'  car;  not  excessive. — 
Where  a  female  passenger  with  a 
first-class  ticket  and  traveling  with 
her  aunt  was  not  permitted  to  go 
into  the  ladies'  coach  where  her  aunt 
went,  but  was  pushed  against  the 
iron  railing  of  the  platform  by  the 
brakeman  and  forced  to  go  into  and 
travel  in  the  smoking  car  where 
there  were  no  other  women,  but 
where  there  were  intoxicated  and 
boisterous  men,  one  of  whom  ad- 
dressed her  with  improper  familiar- 
ity, it  was  held  that  a  verdict  for 
six  hundred  and  fifty  dollars  dam- 
ages was  sustained  by  the  evidence 
and  warranted  by  law.  Texas,  etc., 
R.  Co.  v.  Johnson,  2  Tex.  A.  Civ. 
Cas.  §  185. 

[d]  Ejection  of  male  passenger 
from  ladies'  car. — Two  thousand  five 
hundred  dollars  is  not  an  excessive 
verdict  for  compensatory  and  ex- 
emplary damages  in  an  action  by  a 
male  passenger  for  being  ejected 
from  the  ladies'  car,  which  he  entered 
peaceably,  where  he  was  thrown  on  to 
the  car  platform  by  a  brakeman 
while  the  train  was  in  motion,  with- 
out first  being  asked  to  leave  the  car 
and  without  being  offered  a  seat  else- 
where. Bass  v.  Chicago,  etc.,  R.  Co., 
42  Wis.  654,  24  AmR  437. 

94.  Trice  v.  Chesapeake,  etc.,  R. 
Co.,  40  W.  Va.  271,  21  SE  1022.  And 
see  cases  infra  this  note.  See  also 
Damages  [13  Cyc  121  et  seq]. 

[a]  Damages  held  excessive:  (1) 
One  hundred  and  fifty  dollars. 
Glewwe  v.  St.  Paul  City  R.  Co.,  117 
Minn.  471,  136  NW  2  (where  ejec- 
tion was  for  tendering  a  worn  coin). 
(2)  Two  hundred  and  fifteen  dollars. 
Gulf,  etc.,  R.  Co.  v.  Copeland,  17 
Tex.  Civ.  A.  55,  42  SW  239.  (3)  Two 
hundred  and  fifty  dollars.  Louis- 
ville, etc.,  R.  Co.  v.  Jordan,  112  Ky. 
473,  66  SW  27,  23  KyL  1730  (where 
plaintiff  was  detained  only  a  few 
hours  and  suffered  no  great  mental 
distress).  (4)  Two  hundred  and  sixty 
dollars.  Lexington,  etc.,  R.  Co.  v. 
Lyons,  104  Ky.  23,  46  SW  209,  20 
KyL  516  (where  a  passenger  was 
ejected  from  a  train  and  walked 
back  one  mile  to  the  station  from 
which  he  started,  where  he  remained 
until  the  next,  day  when  he  paid  his 
fare  and  resumed  his  journey,  and 
the  ground  of  action  was  the  breach 
of  contract  in  failing  to  furnish 
him  the  ticket  contracted  for).  (5) 
Three  hundred  dollars.  Louisville, 
etc.,  R.  Co.  v.  Turner,  100  Tenn.  213, 
47  SW  223,  43  LRA  140  (where  a 
passenger  presented  a  ticket  pur- 
chased the  day  before,  which  was 
refused  on  account  of  a  condition 
thereon  limiting  its  use  to  the  day 
of  purchase,  and  he  made  no  efforts 
to  obtain  money  to  pay  his  fare 
from  fellow  passengers,  and  was 
peaceably  ejected  not  more  than 
eight  miles  from  his  destination, 
which  he  reached  a  few  hours  later 
than  he  would  have  done  by  train, 
and  without  additional  expense).  (6) 


Four  hundred  dollars.  Dayton,  etc., 
Tract.  Co.  v.  Marshall,  36  Ind  A. 
491,  75  NE  824  (where  the  passenger 
suffered  no  bodily  injury  or  illness 
as  a  result  of  her  ejection);  Cin- 
cinnati, etc.,  R.  Co.  v.  Carson,  145 
Ky.  81,  140  SW  71  (where  the  ejection 
was  without  unnecessary  force  or 
insult,  and  a  delay  of  five  hours 
could  have  been  avoided  by  the  pas- 
senger) ;  Louisville,  etc.,  R.  Co.  v. 
Blair,  104  Tenn.  212,  55  SW  154 
(where  the  ejection  was  without  in- 
dignity or  rudeness,  and  there  was 
a  loss  of  but  a  day's  time  and  two 
dollars  or  three  dollars  in  monev). 
(7)  Four  hundred  and  sixty  dollars 
and  fifty  cents.  Proctor  v.  Southern 
California  R.  Co.,  130  Cal.  20, 
62  P  306,  509.  (8)  Five  hundred 
dollars.  Illinois  Cent.  R.  Co.  v. 
Cunningham,  67  111.  316;  Louisville, 
etc.,  R.  Co.  v.  Fish,  (Ky.)  127  SW 
519,  43  LRANS  584  (where  the  ejec- 
tion was  because  of  the  invalidity 
of  the  ticket,  but  was  without  abuse, 
and  the  passenger  was  compelled  to 
walk  eleven  miles  in  the  daytime, 
and  there  was  nothing  to  show  that 
the  weather  or  roads  were  bad); 
Camden  Interstate  R.  Co.  v.  Frazier, 
97  SW  776,  30  KyL  186  (where 
ejection  was  from  a  street  car  with- 
out force  or  insulting  language).  (9) 
Seven  hundred  and  fifty  dollars. 
Turner  v.  North  Beach,  etc.,  R.  Co., 
34  Cal.  594  (where  the  only  injury 
to  a  colored  passenger  unlawfully 
ejected  from  a  car  appeared  to  con- 
sist in  the  fact  that  the  conductor 
somewhat  rudely  pushed  her  back 
compelling  her  to  tread  on  her  dress 
and  tear  it,  and  told  her  to  wait 
until  the  next  car) ;  Bader  v.  South- 
ern Pac.  Co.,  52  La.  1060,  27  S  584 
(where  plaintiff,  an  old  man  of  sixty- 
three  years,  was  ejected  without 
force  from  a  train,  forty  miles  short 
of  his  destination,  through  a  mis- 
take of  the  conductor  in  giving  him 
a  wrong  check  when  he  took  up  his 
ticket  and,  although  he  had  the 
money  to  pay  his  fare  to  within  a 
few  miles  of  his  destination,  he 
walked  the  whole  distance,  and  slept 
one  night  on  the  railroad  track,  and 
sustained  injuries  from  the  long 
walk  and  exposure);  Brian  v.  Oregon 
Short  Line  R.  Co.,  40  Mont.  109,  105 
P  489,  25  LRANS  459,  20  AnnCas  311 
(where  the  time  limit  on  the  ticket 
had  expired);  Ft.  Worth,  etc.,  R.  Co. 
v.  Hales,  (Tex.  Civ.  A.)  173  SW  991 
(for  wrongfulfy  ejecting  a  passen- 
ger accompanied  bv  her  five  minor 
children).  (10)  Eight  hundred  dol- 
lars. Olson  v.  Northern  Pac.  R. 
Co.,  49  Wash.  626,  96  P  150,  18  LRA 
NS  209  (where  there  was  a  naked 
violation  of  a  mere  technical  right 
to  transportation).  (11)  Eight  hun- 
dred and  fifty  dollars.  Masterson  v. 
Chicago,  etc.,  R.  Co.,  102  Wis.  571, 
78  NW  757  (where  no  serious  in- 
sult was  offered  and  no  special 
damages  resulted).  (12)  One  thous- 
and dollars.  St.  Louis,  etc..  R.  Co. 
v.  Bragg,  69  Ark.  402,  64  SW  226, 
86  AmSR  206  (for  inconvenience 
suffered);  Chicago,  etc.,  R.  Co.  v. 
Chisholm,  79  111.  584  (where  the  pas- 
senger suffered  no  personal  injury, 
and  was  delayed  only  one  day,  and 
sustained  pecuniary  loss  not  exceed- 
ing ten  dollars):  Southern  R.  Co.  v. 
Hawkins.  121  Ky.  415.  89  SW  258, 
28  KyL  364  (where  the  ejection  was 
not  done  roughly  or  unkindly,  and 
took  place  about  a  mile  from  the 
town  at  which  plaintiff  got  on  the 
train,  and  merely  obliged  him  to 
walk  back  to  the  town  and  remain 
there  until  the  next  day);  Hamilton 
v.  Third  Ave.  R.  Co..  48  HowPr  (N. 
T.)  50  (where  the  elements  of  dam- 
age were  loss  of  time  in  getting 
another  car.  a  street  car  fare,  and 
mental  suffering,  especially  when  a 
former  recovery  of  five  hundred  dol- 
lars was  reversed  on  the  same  evi- 
dence because  an  instruction  author- 
izing exemplary  damages  was 
given);  Texas,  etc.,  R.  Co.  v.  Lynch, 
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excessive.95 

[$  1213]  P.  Actions  for  Wrongful  Ejection— 
1.  Form  of  Action.90  A  passenger  who  is  wrong- 
fully ejected  may  generally  sue  either  in  tort  or  on 
contract,  although  in  some  cases  the  action  must  bo 
in  contract,  and  in  others  in  tort;  but  tort  is  the 
form  of  action  usually  adopted,  for  the  reason  that 
the  basis  for  recovery  of  damages  is  broader  in 
that  form  of  action  than  it  would  be  in  an  action 
for  breach  of  contract,  and  such  an  action  may  be 

39  Tex.  Civ.  A.  96,  87  SW  884 
(where  the  passenger  had  money  to 
pay  fare).  (13)  Eleven  hundred  and 
sixty-five  dollars.  Demilley  v.  Texas 
etc.,  R.  Co.,  91  Tex.  215,  42  SW  540 
[aff  (Civ.  A.)  41  SW  147]  (where 
the  passenger  was  told  he  must  get 
off  on  refusal  to  pay  fare,  and  walked 
out  quietly  to  the  platform  with  the 
conductor).  (14)  Twelve  hundred 
and  fifty  dollars.  Georgia  R.  Co.  v. 
Baldoni,  115  Ga.  1013,  42  SE  364; 
International,  etc.,  R.  Co.  v.  Hood, 
57  Tex.  Civ.  A.  497,  122  SW  569  (for 
the  ejection  of  a  female  passenger). 
(15)  Thirteen  hundred  dollars.  Comer 
v.  Foley,  98  Ga.  678,  25  SE  671 
(where  the  ejection  for  refusal  to 
pay  fare  took  place  at  a  station  and 
was  unaccompanied  by  force  or  im- 
proper language,  and  the  traveler 
was  able  to  resume  his  journey  on 
the  following  day,  and  no  pecuniary 
loss  was  shown  except  the  amount 
of  the  fare  from  the  station  where 
he  was  ejected  to  the  place  from 
which  he  started).  (16)  Fifteen  hun- 
dred dollars.  Central  R.,  etc.,  Co.  v. 
Strickland,  90  Ga.  562,  16  SE  352 
(where  plaintiff  was  compelled  to 
walk'  four  or  five  miles,  and  there 
was  no  evidence  of  personal  injury 
or  aggravating  circumstances).  (17) 
Two  thousand  dollars.  Pittsburg, 
etc.,  R.  Co.  v.  Coll,  37  Ind.  A.  232, 
76  NE  816.  (18)  Thirty-five  hundred 
dollars.  Houston,  etc.,  R.  Co.  v. 
Crone,  (Tex.  Civ.  A.)  37  SW  1074 
(where  there  was  no  sufficient  evi- 
dence of  the  use  of  force  or  physi- 
cal injuries).  (19)  Four  thousand 
dollars.  Cincinnati,  etc.,  R.  Co.  v. 
Cundiff,  166  Ky.  594,  179  SW  615. 
AnnCasl916C  513.  (20)  Five  thousand 
dollars.  Elliott  v.  Western,  etc.,  R. 
Co.,  58  Ga.  454  (where  plaintiff  was 
traveling  on  a  free  ticket  which  had 
on  its  back  an  indorsement  contain- 
ing certain  conditions  for  his  signa- 
ture, and  the  conductor  declined  to 
accept  it  unless  plaintiff  signed  such 
an  indorsement,  and  he  refused  either 
to  sign  or  to  pay  fare);  Quigley  v. 
Central  Pac.  R.  Co.,  11  Nev.  350 
(where  plaintiff  was  wrongfully 
ejected  from  the  cars  within  half  a 
mile  of  the  place  from  which  he 
started,  without  sustaining  any 
bodily  injury  and  without  unneces- 
sary force  being  used,  was  delayed 
one  day,  and  had  to  buy  another 
ticket,  which  cost  forty  dollars  and 
fifty  cents).  (21)  Fifty  pounds. 
Huntsman  v.  Great  Western  R.  Co., 
20  U.  C.  Q.  B.  24  (putting  a  passen- 
ger off  the  train  under  the  impres- 
sion that  he  had  not  paid  his  fare, 
and  without  harshness  or  violence, 
and  where  inconvenience  to  him  was 
trifling). 

[b]  Damages  held  excessive 
where  ejection  accompanied  by  vio- 
lence, insult,  or  abase:     (1)  Two 

hundred  and  fifty  dollars.  Conlon 
v.  Metropolitan  St.  R.  Co.,  34  Misc. 
394,  69  NYS  653.  (2)  Three  hundred 
dollars.  Chicago,  etc.,  R.  Co.  v. 
Stratton,  111  111.  A.  142  (where  the 
verdict  was  evidently  based  largely 
on  the  assault  by  the  conductor  after 
plaintiff  had  been  ejected  from  the 
train,  which  assault  plaintiff  in- 
vited by  his  use  of  opprobrious  lan- 
guage to  the  conductor,  and  which 
was  entirely  separate  from  his  ejec- 
tion from  the  train).  (3)  Fourteen 
hundred  dollars.  Sloane  v.  Southern 
California  R.  Co..  Ill  Cal.  668.  44  P 
320.  32  LRA  193.  (4)  Twenty-five 
hundred  dollars.  Louisville,  etc..  R. 
Co.  v  Wilsey.  12  SW  275,  11  KyL 
419,  5  LRA  855. 


maintained  for  the  wrongful  ejection  itself  with- 
out regard  to  the  mode  of  effecting  it;97  and  gen- 
erally exemplary  damages  cannot  be  recovered  in 
an  action  ex  contractu.98  It  has  been  held  that, 
where  a  passenger  is  ejected  for  refusal  to  pay  fare 
except  with  a  ticket  or  transfer  which  is  declined 
as  invalid,  unless  he  shows  the  validity  of  the  ticket 
or  transfer  he  cannot  sue  for  breach  of  a  contract 
of  carriage,  but  his  remedy  is  limited  to  an  action 
in  tort  for  the  manner  of  his  ejection.99   But  where 

ceipt  for  her  ticket  was'  put  off  at 
an  intermediate  station  and  delayed 
twenty-four  hours,  during  which  sh* 
was  ill  from  worry  over  the  loss  of 
her  ticket).  (7)  One  thousand  dol- 
lars to  two  hundred  and  fifty  dol- 
lars. St.  Louis,  etc..  R.  Co.  v.  Batty, 
88  Ark.  282,  114  SW  218  (where  a 
passenger  holding  an  Imperfect  ticket 
was  ejected  on  his  refusal  to  pay 
fare  after  being  given  an  opportun- 
ity to  do  so,  and  he  had  the  money 
with  which  to  pay  it,  and  was  told 
that  he  was  ejected  solely  on  the 
ground  that  under  the  rules  of  the 
carrier  his  ticket  could  not  be  ac- 
cepted). (8)  Two  thousand  dollars 
to  one  thousand  dollars.  Alabama, 
etc.,  R.  Co.  v.  Bell,  (Miss.)  29  S  818 
(holding  that,  where  plaintiff  got  on 
defendant's  train  and  stated  that  he 
gave  his  ticket  to  the  conductor  who 
afterward  asked  for  it  again  and  de- 
nied receiving  it,  and  two  compan- 
ions of  plaintiff  told  the  conductor 
that  he  had  the  ticket,  but  the  latter 
ordered  plaintiff  to  leave  the  train, 
and  he  got  off  when  the  %conductor 
again  ordered  him  so  to  do,  but  im- 
mediately got  back  on  the  train  and 
was  carried  to  his  destination,  and 
the  conductor  testified  that  plaintiff 
never  gave  him  a  ticket,  and  that 
after  leaving  the  train  he  got  on 
again  and  rode,  damages  for  such 
ejection  for  two  thousand  dollars 
was  excessive,  and  sufficient  to  war- 
rant a  reversal,  in  the  absence  of  a 
remittitur  reducing  the  judgment  to 
one  thousand  dollars).  (9)  Two 
thousand  five  hundred  dollars  to 
seven  hundred  and  fifty  dollars.  Mo- 
bile, etc.,  R.  Co.  v.  Kranfield,  92  Miss. 
494,  46  S  71  (where  an  agent  of  the 
carrier  ordered  the  passenger  to 
leave  the  train  and  cursed,  but  the 
language  of  the  agent  was  not  heard 
by  anyone  else,  and  the  evidence 
showed  that  the  passenger  did  not 
sustain  any  great  shock  by  reason 
of  the  manner  of  his  ejection).  (10) 
Seven  thousand  five  hundred  dollars 
to  two  thousand  five  hundred  dol- 
lars. St.  Louis,  etc.,  R.  Co.  v.  Roane, 
93  Miss.  7,  46  S  711  (where  a  boy 
who  was  in  the  last  stages  of  con- 
sumption secured  a  ticket  from  de- 
fendant railroad  and  had  a  health 
certificate,  which  was  rendered  nec- 
essary by  a  yellow  fever  epidemic, 
and  arrangements  had  been  made 
with  city  officials  for  him  to  dis- 
embark at  H,  but  a  quarantine  offi- 
cer of  H  compelled  him  to  get  off  the 
train  before  reaching  that  place,  and 
the  conductor,  not  knowing  he  had  a 
permit  to  get  off  at  H,  did  not  pro- 
test, and  the  boy  was  unable,  on 
account  of  weakness  from  sickness, 
to  explain,  and  was  detained  for 
thirty-six  hours  after  his  ejection  and 
compelled  to  go  home  by  another 
route,  and  died  three  days  there- 
after). 

96.  Joinder  of  causes  of  action 

see  Actions  §§  188-274. 
Limitation  of  actions: 

Generally  see  Limitations  of  Actions 

[25  Cyc  1047]. 
For  wrongful  death  see  Death  [13 
Cyc  339]. 

97.  See  Actions  §  151. 

98.  Lexington,  etc.,  R.  Co.  v. 
Lyons,  104  Ky.  23,  46  SW  209,  20 
KyL  516;  Moon  v.  Interurban  St.  R. 
Co.,  85  NYS  363.  See  generally  Dam- 
ages [13  Cyc  113]. 

99.  Brown  v.  Brooklvn,  etc..  R. 
Co.,  136  App.  Div.  690,  121  NYS  443. 
See  also  generally  Actions  §  151. 


95.  Ark. — St.  Louis,  etc.,  R.  Co. 
V.  Batty,  88  Ark.  282,  114  SW  218. 

Mich. — Light  v.  Detroit,  etc.,  R. 
Co.,  165  Mich.  433,  130  NW  1124,  34 
LRANS  282. 

Minn. — Mueller  v.  Chicago,  etc.,  R. 
Co.,  75  Minn.  109,  77  NW  566;  Kleven 
v.  Great  Northern  R.  Co.,  70  Minn. 
79,  72  NW  828. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Kran- 
field, 92  Miss.  494,  46  S  71;  Alabama, 
etc.,  R.  Co.  v.  Bell,  29  S  818. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mor- 
gan, (Civ.  A.)  138  SW  216;  Interna- 
tional, etc.,  R.  Co.  v.  Williams,  55 
Tex.  Civ.  A.  176,  118  SW  758;  Gulf, 
etc.,  R.  Co.  v.  Russell,  38  Tex.  Civ.  A. 
291.  85  SW  299. 

Wash. — Wiles  v.  Northern  Pac.  R. 
Co.,  66  Wash.  337,  119  P  810;  Shan- 
non v.  Northern  Pac.  R.  Co.,  44  Wash. 
321,  87  P  351. 

[a]  Excessive  damages  reduced 
from:  (1)  One  hundred  dollars  to 
fifty  dollars.  Mueller  v.  Chicago, 
etc.,  R.  Co.,  75  Minn.  109,  77  NW 
566  (where  a  conductor  threatened 
to  put  plaintiff  who  was  in  a  private 
compartment  in  a  sleeping  car  off 
the  train  unless  she  paid  her  fare, 
and  she  had  a  mileage  ticket  which 
on  its  face  was  forfeited,  but  which 
in  reality  was  not  so„  and  on  arriv- 
ing at  the  next  station  the  conduc- 
tor offered  to  take  her  money  and 
buy  her  a  new  ticket,  which  he  did). 

(2)  Two  hundred  and  twenty-five* 
dollars  to  one  hundred  and  twenty- 
five  dollars.  Kleven  v.  Great  North- 
ern R.  Co.,  70  Minn.  79,  72  NW  828 
(where  a  passenger  was  wrongfully 
ejected  because  of  certain  suspicious 
defects  in  his  ticket,  and  the  ticket 
was  in  fact  valid  and  appeared  on 
its  face  to  be,  but  there  was  no  evi- 
dence that  the  conductor  acted  ma- 
liciously or  with  such  disregard  of 
his  rights  as  would  justify  punitive 
damages,  and  he  was  ejected  in  the 
morning,  without  force,  purchased  a 
ticket,  and  rode  to  his  destination  on 
another    train    the    same  evening). 

(3)  Three  hundred  and  fifty  dollars 
to  one  hundred  dollars.  Interna- 
tional, etc.,  R.  Co.'  v.  Williams,  55 
Tex.  Civ.  A.  176,  118  SW  758  (where 
plaintiff's  wife  was  subjected  to  no 
harsh  treatment  or  special  annoy- 
ance in  being  compelled  to  leave  the 
train,  by  reason  of  her  having  no 
ticket  through  his  missing  the  train, 
except  that  resulting  from  her  hav- 
ing to  wait  at  the  station  where  she 
was  put  off).  (4)  Four  hundred  dollars 
to  two  hundred  dollars.  Gulf,  etc., 
R.  Co.  v.  Russell,  38  Tex.  Civ.  A.  291, 
85  SW  299.  (5)  Five  hundred  dollars 
to  two  hundred  and  fifty  dollars. 
Light  v.  Detroit,  etc.,  R.  Co.,  165 
Mich.  433,  130  NW  1124,  34  LRANS 
282  (where  a  passenger  who  was 
wrongfully  ejected  from  a  train 
about  six  o'clock  in  the  evening  was 
compelled  to  walk  to  his  home  about 
six  miles  away  and  reached  there 
about  dark,  and  felt  weak,  and  the 
following  day  felt  sore  and  stiffened 
up,  and  for  about  two  days  was  un- 
able to  continue  his  work  as  a  bar- 
ber, earning  from  three  to  five  dol- 
lars a  day);  Missouri,  etc.,  R.  Co. 
v.  Morgan,  (Tex.  Civ.  A.)  138  SW 
216  (where  plaintiff  was  only  en- 
titled to  recover  for  mere  humilia- 
tion and  shame  suffered  by  his  wife, 
if  anything).  (6)  One  thousand  dol- 
lars to  five  hundred  dollars.  Shan- 
non v.  Northern  Pac.  R.  Co.,  44 
Wash.  321,  87  P  351  (where  a  pas- 
senger through  the  fault  of  a  ticket 
exchanger  giving  her  a  wrong  re- 
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plaintiff  has  complied  with  the  statutory  rules  of 
procedure  as  to  the  form  of  his  action  and  pleading, 
he  cannot  be  precluded  from  recovering  because  of 
a  doubt  as  to  whether  his  suit  is  ex  contractu  or  ex 
delicto.1 

Trespass  will  lie  against  a  carrier  for  forcibly 
ejecting  a  passenger,  where  the  ejection  is  unlawful 
in  itself,2  but  if  the  ejection  is  lawful,  but  is  done 
in  an  unlawful  manner,  case  is  the  proper  remedy,3 
and  it  has  been  held  that  trespass  will  not  lie  for. 
damages  sustained  by  reason  of  detention  after  a 
forcible  ejection.4 

[§  1214]  2.  Jurisdiction  and  Venue.5  An  action 
for  a  wrongful  ejection  which  is  based  on  the  car- 
rier's breach  of  its  contract  should  be  brought  in 
the  county  where  the  contract  was  to  be  performed  ;6 
but  where  it  is  based  on  the  tort,  it  should  be 


brought  in  the  county  where  the  ejection  took  place.1 
[§  1215]  3.  Pleading — a.  Declaration,  Com- 
plaint, or  Petition8 — (1)  In  General.  As  in  other 
civil  actions,9  the  declaration,  complaint,  or  peti- 
tion in  an  action  for  failure  or  refusal  to  carry  a 
person  as  passenger,10  or  for  a  wrongful  ejection, 
must  allege  every  material  fact  which  constitutes 
the  ground  of  plaintiff's  cause  of  action,  in  clear 
and  concise  language.11  Thus  in  an  action  for  a 
wrongful  ejection  plaintiff  should  allege  facts  show- 
ing that  the  relation  of  passenger  and  carrier  had 
arisen  under  which  plaintiff  was  entitled  to  trans- 
portation.12 The  facts  essential  to  show  the  right  to 
transportation  should  also  be  alleged;  it  is  not  suffi- 
cient to  make  a  mere  general  allegation  that  the 
ejection  was  wrongful.13  But  if  the  pleading  is  in- 
sufficient in  this  regard  it  may  be  amended,14  or 


1.  St.  Louis,  etc.,  R.  Co.  v.  Tount, 
30  Okl.  371,  120  P  627  (under  Comp. 
L.  [1909]  §§  5533,  6269). 

2.  Chicago,  etc.,  R.  Co.  v.  Pea- 
cock, 48  111.  253;  St.  Louis,  etc.,  R. 
Co.  v.  Dalby,  19  111.  353;  Chicago 
Union  Tract.  Co.  v.  Brethauer,  125 
111.  A.  204  [aff  223  111.  521,  79  NE 
287];  Chicago,  etc.,  R.  Co.  v.  Ca- 
sazza,  83  111.  A.  421;  Adams  v.  Union 
R.  Co.,  21  R.  I.  134,  42  A  515,  44 
LRA  273. 

[a]  Thus  (1)  trespass  is  the  ap- 
propriate form  of  action  where  the 
action  is  instituted  for  the  unlawful 
ejection  of  a  passenger  whose  ejec- 
tion is  by  an  agent  of  defendant  act- 
ing pursuant  to  orders  received  from 
his  principal.  Chicago  Union  Tract. 
Co.  v.  Brethauer,  125  111.  A.  204  [aff 
223  111.  521,  79  NE  287]  .  (2) 
Where  a  town  grants  a  street  rail- 
road franchise,  the  contract  limiting 
the  rate  of  fare  between  any  two 
points,  an  individual  who  has  been 
ejected  from  a  car  for  "refusing  to 
pay  more  than  that  rate  may  avail 
himself  of  the  contract,  in  trespass 
for  assault  and  battery.  Adams  v. 
Union  R.  Co.,  21  R.  I.  134,  42  A  515, 
44  LRA  273. 

Trespass  to  the  person  generally 
see  Trespass  [38  Cyc  999], 

3.  St.  Louis,  etc.,  R.  Co.  v.  Dalby, 
19  111.  353.  See  generally  Case,  Ac- 
tion on  [6  Cyc  681]. 

4.  Barnum  v.  Baltimore,  etc.,  R. 
Co.,  5  W.  Va.  10. 

[a]  Thus  for  a  forcible  ejection 
from  a  car  an  action  of  trespass  for 
the  recovery  of  secondary  or  conse- 
quential damages  by  reason  of  de- 
tention, etc.,  is  not  the  proper  form, 
as  trespass  in  such  a  case  would  not 
lie  at  the  common  law,  that  action 
being  always  for  direct  and  imme- 
diate injury,  although  it  is  provided 
by  statute  that  "in  any  case  in 
which  an  action  of  trespass  will  lie, 
an  action  of  trespass  on  the  case 
may  be  maintained,"  this  does  not 
justify  trespass  in  form  where  only 
case  will  lie.  Barnum  v.  Baltimore, 
etc.,  R.  Co.,  5  W.  Va.  10. 

5.  Jurisdiction  of  municipal  courts 
see  Courts  [11  Cyc  633]. 

Venue  generally  see  Venue  [40 
Cyc  1]. 

6.  Sutton  v.  Southern  R.  Co.,  101 
Ga.  776,  29  SE  53. 

7.  Georgia  Southern,  etc.,  R.  Co. 
v.  Pearson,  120  Ga.  284,  47  SE  904; 
Sutton  v.  Southern  R.  Co.,  101  Ga. 
776,  29  SE  53. 

[a]  Connecting  carriers. — Where  a 
passenger  purchases  a  ticket  over 
several  connecting  lines,  and  after 
using  the  same  over  the  initial  road 
is  ejected  from  the  train  on  a  con- 
necting road  because  of  the  failure 
of  the  agent  of  the  company  from 
which  he  purchased  the  ticket  prop- 
erly to  stamp  the  same,  his  cause  of 
action  against  the  company  that  sold 
him  the  ticket  for  such  wrongful 
ejection  originates  in  the  county 
where  the  ejection  occurs,  and  not 
in  the  one  where  the  ticket  is  pur- 
chased.    Georgia  Southern,   etc.,  R. 


SE 


Co.  v.  Pearson,  120  Ga.  284,  47 
904. 

See  generally  Pleading  [31  Cyc 


8. 
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9. 
100]. 

10. 
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See  generally  Pleading  [31  Cyc 


See  supra  §  1067. 
Louisville,  etc.,  R.  Co.  v. 
Perkins,  144  Ala.  325,  39  S  305;  Riley 
v.  Wrightsville,  etc.,  R.  Co.,  133  Ga. 
413,  65  SE  890,  24  LRANS  379,  18 
AnnCas  208;  Lindsay  v.  Oregon 
Short  Line  R.  Co.,  13  Ida.  477,  90  P 
984,  12  LRANS  184. 

[a]  Petition  against  two  connect- 
ing roads  for  ejection  from  waiting 
room  at  transfer  point  held  sufficient 
as  against  a  general  demurrer. 
Riley  v.  Wrightsville,  etc.,  R.  Co.,  133 
Ga.  413,  65  SE  890,  24  LRANS  379. 
18  AnnCas  208. 

12.  Ala. — McGhee  v.  Cashin,  130 
Ala.  561,  30  S  367. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  425.  42  S  706. 
,    Ga. — Southern  R.  Co.  v.  Dyson,  109 
Ga.  103,  34  SE  997. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Craucher, 
132  Ind.  275,  31  NE  941;  Pittsburgh, 
etc.,  R.  Co.  v.  Haislup.  39  Ind.  A. 
394,  79  NE  1035  (complaint  held  suffi- 
cient). 

Minn. — Mykleby  v.  Chicago,  etc.,  R. 
Co.,  39  Minn.  54,  38  NW  763. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Spirk,  51  Nebr.  167,  70  NW  926. 

N.  C. — Knowles  v.  Norfolk  South- 
ern R.  Co.,  102  N.  C.  59,  9  SE  7. 

W.  Va. — White  v.  Chesapeake,  etc., 
R.  Co.,  26  W.  Va  800;  Barnum  v. 
Baltimore,  etc.,  R.  Co.,  5  W.  Va. 
10. 

Ont. — Farewell  v.  Grand  Trunk  R. 
Co.,  15  U.  C.  C.  P.  427. 

[a]  Declaration,  complaint,  or  pe- 
tition held  sufficient. —  (1)  An  allega- 
tion that  plaintiff  became  a  pas- 
senger to  be  carried  from  a  certain 
station  to  a  certain  other  station  for 
a  certain  reward  paid  to  defendant 
is  sufficient  as  against  a  motion  for 
a  compulsory  amendment  of  the  dec- 
laration seeking  to  have  it  stated 
whether  plaintiff  was  on  such  train 
as  a  passenger  by  being  the  holder 
of  a  ticket  purchased.  Seaboard  Air 
Line  R.  Co.  v.  Scarborough,  52  Fla. 
425,  42  S  706.  (2)  A  complaint  is 
sufficient  which  alleges  that  defend- 
ant was  a  common  carrier,  and  that 
at  a  certain  date  plaintiff  took  pas- 
sage and  was  admitted  as  a  pas- 
senger on  a  car  in  one  of  its  trains, 
to  be  carried  to  a  certain  point 
designated.  Ohio,  etc.,  R.  Co.  v. 
Craucher,  132  Ind.  275,  31  NE  941; 
White  v.  Chesapeake,  etc.,  R.  Co.,  26 
W.  Va.  800;  Farewell  v.  Grand  Trunk 
R.  Co.,  15  U.  C.  C.  P.  427. 

[b]  Allegation  of  loss  of  ticket 

and  tender  of  fare  Where  plaintiff 

did  not  have  his  ticket  with  him,  but 
alleged  that  he  explained  to  the  con- 
ductor that  he  knew  where  the  ticket 
was  and  that  he  would  get  it  as  soon 
as  he  reached  his  destination  and 
there  deliver  it  to  the  conductor,  or 
that  he  would  deposit  with  the  con- 
ductor the  value  of  the  ticket,  to  be 


returned  If  he  should  produce  the 
misplaced  ticket  at  the  point  of  des- 
tination, and  alleged  further  that  the 
money  was  tendered  to  the  conductor 
who  refused  to  receive  the  same  and 
forced  plaintiff  off  the  train  several 
miles  from  his  destination,  these  two 
propositions  were  in  no  way  depend- 
ent on,  and  did  not  qualify,  each  other 
and  were  not  inconsistent,  and  the 
last  allegation  was  clearly  suscepti- 
ble of  the  interpretation  that  the 
tender  at  last  was  unconditional  and 
was  sufficient,  notwithstanding  the 
two  allegations  were  in  one  para- 
graph, separated  by  a  semicolon. 
Knowles  v.  Norfolk  Southern  R.  Co., 
102  N.  C.  59,  9  SE  7. 

[c]  Description  of  ticket. — When 
the  petition  insufficiently  describes 
the  ticket  presented  to  the  conductor 
as  the  evidence  of  plaintiff's  claim 
of  right  to  passage,  in  not  stating 
the  printing  or  stamps  thereon  or 
the  conditions  or  dates,  it  is  erro- 
neous to  overrule  a  special  demurrer 
properly  pointing  out  the  defective- 
ness of  the  petition  in  this  respect. 
Southern  R.  Co.  v.  Dyson,  109  Ga. 
103,  34  SE  997. 

13.  Barnum  v.  Baltimore,  etc.,  R. 
Co.,  5  W.  Va.  10. 

14.  Montgomery  Tract.  Co.  v. 
Fitzpatrick,  149  Ala.  511,  43  S  136,  9 
LRANS  851;  Georgia  R..  etc.,  Co.  v. 
Murden,  83  Ga.  753,  10  SE  235;  Penn- 
sylvania Co.  v.  Dean,  92  Ind.  459. 

[a]  Illustrations. —  (1)  WTiere  the 
cause  of  action  was  the  ejection  of 
a  passenger  from  the  cars  because 
he  refused  to  pay  an  alleged  over- 
charge consisting  of  the  difference 
between  the  ticket  rate  and  the  con- 
ductor's rate,  an  amendment  show- 
ing why  the  ticket  was  not  and 
could  not  be  procured,  in  that  there 
was  no  agent  at  the  station,  should 
be  allowed.  Georgia  R..  etc.,  Co.  v. 
Murden,  83  Ga.  753,  10  SE  364.  (2) 
A  complaint  averring  that  plaintiff 
was  compelled  to  jump  from  a  mov- 
ing train  should  be  amended  so  a's  to 
show  by  what  right  he  was  on  the 
train.  Pennsylvania  Co.  v.  Dean,  92 
Ind.  459. 

[b]  Defective  transfer. — A  com- 
plaint alleging  that  plaintiff  was 
wrongfully  ejected  from  defendant's 
street  car  by  defendant's  conductor, 
motorman,  etc.,  is  properly  amended 
by  adding  a  count  alleging  that  while 
a  passenger  on  one  of  defendant's 
cars  plaintiff  applied  to  defendant's 
conductor  for  a  transfer  to  another 
car  and  was  given  a  transfer  so 
negligently  torn  off  that  it  could  not 
be  used,  and  that  by  reason  thereof 
the  conductor  of  the  other  car  ejected 
plaintiff  therefrom;  and  the  com- 
plaint as  amended  is  not  demurrable 
since  plaintiff  while  not  entitled  to 
recover  on  the  ground  of  a  wrongful 
ejection  has  a  right  of  action  for  the 
breach  of  the  contract  to  carry,  or 
for  defendant's  negligence  in  not 
issuing  a  proper  transfer.  Mont- 
gomery Tract.  Co.  v.  Fitzpatrick.  149 
Ala.  511,  43  S  136.  »  LRANS  851. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  1215-1216] 


CARRIERS 


[IOC.  J.]  781 


defendant  may  object  thereto  by  a  motion  to  make 
more  specific.15  If  the  complaint  is  for  wrongful 
ejection  from  a  station,  it  must  show  that  plaintiff 
was  there  with  the  intention  to  be  transported  as 
a  passenger.16  If  the  ejection  was  from  a  train, 
facts  must  be  alleged  showing  the  train  to  have  been 
one  on  which  plaintiff  was  entitled  to  be  carried,17 
as,  for  instance,  that  it  was  a  train  which  under 
the  rules  of  the  carrier  stopped  at  the  destination 
to  which  plaintiff  was  entitled  to  be  transported.18 
But  where  the  action  is  for  an  assault  in  ejecting 
plaintiff  in  a  willful  and  unnecessarily  forcible 
manner,  it  is  not  necessary  to  allege  that  plaintiff 
was  a  passenger  at  the  time,19  although  it  has  been 
held  that  in  an  action  for  an  assault  in  ejecting 
one  from  a  freight  train  facts  must  be  alleged  which 
show  the  relation  of  carrier  and  passenger  in  order 
to  remove  the  presumption  that  the  freight  train 
was  confined  exclusively  to  the  transportation  of 
freight.20  A  Count  which  states  merely  conclusions, 
and  not  the  facts  from  which  the  conclusions  are 
drawn,  is  insufficient.21 

Refusal  to  pay  excessive  fare;  excuse.  Where  a 
train  fare  of  greater  amount  than  the  cost  of  a 
ticket  is  lawfully  chargeable  against  a  person  who 
enters  a  train  without  a  ticket,  in  order  to  justify 


a  refusal  to  pay  such  fare  plaintiff  must  allege  facts 
which  show  that  he  used  due  diligence  in  an  effort 
to  procure  a  ticket,  and  that  his  failure  to  have  a 
ticket  was  attributable  to  the  fault  of  defendant.22 

Tender  of  fare.  Where  plaintiff  was  without  a 
ticket,  his  petition  should  allege  that  he  tendered 
the  proper  fare  at  the  train  rate  in  lieu  of  the 
ticket  when  the  same  was  demanded  of  him.23  But 
it  is  not  necessary  that  he  should  allege  a  strict 
legal  tender  of  his  fare,  but  only  that  he  was  willing 
and  ready  to  pay  it  and  that  he  offered  so  to  do;  nor 
is  it  necessary  that  the  amount  of  fare  or  the 
person  to  whom  it  was  tendered  should  be  alleged.24 

Superfluous  and  immaterial  allegations  should  be 
stricken  out  on  motion.25  It  has  been  held  that  a 
demurrer  to  a  count  for  wrongful  ejection  of  a 
passenger  for  failing  to  aver  willful  or  wanton  in- 
jury, although  claiming  punitive  damages,  should 
be  overruled,  as  the  proper  remedy  is  a  motion  to 
strike  out  the  allegation  as  to  punitive  damages.26 

[§  1216]  (2)  Allegation  of  Ejection.  It  is  not 
enough  to  aver  generally  that  plaintiff  was  wrong- 
fully put  off  and  excluded  from  a  car;  plaintiff 
must  set  forth  in  his  declaration  sufficient  facts  to 
show  that  the  ejection  was  improper  and  wrong- 
ful,27 such  as  that  it  was  accomplished  with  exces- 


15.  Ruebsam  v.  St.  Louis  Transit 
Co.,  108  Mo.  A.  437,  83  SW  984. 

[a]  Illustration. — Where  in  an  ac- 
tion against  a  carrier  for  injury  to 
plaintiff  while  a  passenger  the  peti- 
tion charged  that  after  plaintiff  had 
paid  his  fare  the  "car  proceeded  to 
a  point  near  the  new  city  hospital, 
where  it  was  stopped  by  a  blockade 
and  plaintiff  with  other  fellow  pas- 
sengers was  transferred  to"  another 
line  operated  by  defendant,  and  that 
after  plaintiff  had  entered  the  car  on 
that  line  "and  was  lawfully  on  such 
car,  the  conductor  in  charge  as- 
saulted him,"  it  was  error  to  deny 
defendant's  motion  to  make  the  peti- 
tion more  specific  as  to  the  manner 
in  which  the  transfer  to  the  second 
car  was  effected,  and  the  facts  under 
which  he  claimed  to  be  lawfully  on 
the  car.  Ruebsam  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  437,  83  SW  984. 

16.  Louisville,  etc.,  R.  Co.  v.  Kay, 
8  Ala.  A.  562,  62  S  1014;  Harris  v. 
Stevens,  31  Vt.  79,  73  AmD  337. 

[a]  Complaint  held  sufficient. — A 
complaint  for  damages  caused  by  be- 
ing forcibly  ejected  from  a  railroad 
station,  which  alleges  that  plaintiff 
was  in  the  station  on  the  invitation 
of  the  agent  to  wait  until  he  bought 
his  ticket,  is  sufficient,  even  though 
it  does  not  allege  that  it  was  a  rea- 
sonable time  before  his  train  was 
due.  Louisville,  etc.,  R.  Co.  v.  Kay, 
8  Ala.  A.  562,  62  S  1014. 

17.  White  v.  Evansville,  etc.,  R. 
Co.,  133  Ind.  480,  33  NE  273;  Chicago, 
etc.,  R.  Co.  v.  Bills,  104  Ind.  13,  3  NE 
611;  Lake  Erie,  etc.,  R.  Co.  v.  Lucas, 
18  Ind.  A.  239,  47  NE  842  (complaint 
held  insufficient) ;  Allen  v.  Lake  Shore, 
etc.,  R.  Co.,  57  Oh.  St.  79,  47  NE  1037. 

[a]  Allegation  as  to  station  where 
train  is  boarded. — Where  a  sheriff 
having  the  right,  under  the  statute, 
to  ride  on  a  freight  train  was  ejected 
therefrom  at  Jefferson  where  the 
train  was  standing  and  where  he 
boarded  it,  and  he  brought  an  action 
against  the  railroad  company  for 
damages,  and  in  his  petition  averred 
that  the  "train  stopped  regularly,  as 
well  as  on  said  day  ...  at  Jeffer- 
son." the  word  "regularly"  as  applied 
to  Jefferson  was  surplusage,  and  it 
was  sufficient  to  prove  that  the  train 
had  in  fact  stopped  at  Jefferson  when 
the  sheriff  got  aboard.  Allen  v.  Lake 
Shore,  etc.,  R.  Co.,  57  Oh.  St.  79,  47 
NE  1037. 

18.  Drew  v.  Wabash  R.  Co.,  129 
Mo.  A.  459,  107  SW  478;  Turner  v. 
McCook,  77  Mo.  A.  196;  Missouri,  etc., 
R.  Co.  v.  Herring,  61  Tex.  Civ.  A.  543, 
127  SW  1155,  130  SW  1039.    See  also 


cases  supra  note  17.  * 

19.  Adams  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  278,  130  SW  48. 

20.  Smith  v.  Louisville,  etc.,  R. 
Co.,  124  Ind.  394,  24  NE  753;  Snyder 
v.  Hannival,  etc.,  R.  Co.,  60  Mo.  413; 
Whitehead  v.  St.  Louis,  etc.,  R.  Co., 
22  Mo.  A.  60  [aff  99  Mo.  263,  11  SW 
751,  6  LRA  409]. 

21.  Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619,  82  SE  299; 
Mitchell  v.  Southern  R.  Co.,  77  Miss. 
917,  27  S  834.  See  generally  Plead- 
ing [31  Cyc  49]. 

22.  Allison  v.  Georgia  R.,  etc.,  Co., 
132  Ga.  834,  65  SE  85;  Georgia  R., 
etc.,  Co.  v.  Murden,  83  Ga.  753,  10  SE 
364  (amendment);  Indianapolis,  etc., 
R.  Co.  v.  Kennedy,  77  Ind.  507;  Avey 
v.  Atchison,  etc.,  R.  Co.,  11  Kan.  448; 
Galveston,  etc.,  R.  Co.  v.  Short,  (Tex, 
Civ.  A)  163  SW  601. 

[a]  Presumption  of  distinction  be- 
tween train  and  ticket  fare. — An  al- 
legation that  the  price  of  the  ticket 
was  seventy  cents,  and  that  plaintiff 
when  a  ticket  or  fare  was  demanded 
by  the  conductor  tendered  this 
amount,  but  the  conductor  refused 
to  accept  it  and  demanded  one  dollar 
and  five  cents  and  on  plaintiff's  fail- 
ure to  pay  it  compelled  him  to  leave 
the  tram,  shows  prima  facie  a  good 
cause  of  action.  It  will  not  be  pre- 
sumed on  demurrer  that  the  company 
had  made  a  distinction  between 
ticket  fare  and  train  fare,  and  that 
the  sum  demanded  was  the  train  fare 
fixed  by  the  company:  Avey  v.  At- 
chison, etc.,  R.  Co.,  11  Kan.  448. 

23.  Wilson  v.  Southern  R.  Co.,  143 
Ga.  189,  84  SE  445. 

24.  Tarbell  v.  Central  Pac.  R.  Co., 
34  Cal.  616;  White  v.  Chesapeake,  etc., 
R.  Co.,  26  W.  Va.  800. 

25.  McGhee  v.  Reynolds,  129  Ala. 
540,  29  S  961;  Chase  v.  Atchison,  etc., 
R.  Co.,  70  Kan.  546,  79  P  153. 

[a]  Illustrations. —  (1)  Where  a 
count  relating  to  the  purchase  of  the 
ticket  and  the  conditions  contained 
therein,  and  the  efforts  to  have  the 
same  signed,  dated,  and  stamped,  and 
the  refusal  of  defendant's  station 
agent  to  sign,  date,  and  stamp  said 
ticket,  and  his  statement  that  the 
ticket  was  all  right  and  plaintiff 
could  use  it  for  return  passage, 
then  averred  that  after  being  so 
instructed  by  defendant's  agent 
plaintiff  boarded  one  of  defend- 
ant's trains  as  a  passenger  and 
without  any  knowledge  that  she  had 
no  right  to  ride  on  said  train  by 
the  use  of  said  ticket,  and  while  on 
said  train  without  any  resistance  on 
her  part  she  was  rudely  and  forcibly 
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ejected  by  defendant's  conductor  from 
said  train,  and  "that  said  force  and 
violence  upon  the  part  of  said  con- 
ductor was  unnecessary  to  eject  her 
from  said  car;  that  she  had  offered 
no  resistance  to  his  demands  for  her 
to  leave  the  train,  but  she  had  only 
besought  him  with  words  and  in 
tears  to  be  allowed  to  remain  .  .  . 
but,  notwithstanding  all  this  the  said 
conductor  wantonly,  willfully  or  in- 
tentionally, forcibly  ejected  plaintiff 
as  aforesaid,"  causing  the  injuries 
complained  of,  the  count  states  a 
cause  of  action  in  trespass,  and 
claims  a  recovery  for  damages  for 
the  alleged  excesssive  force  used  by 
the  conductor  in  ejecting  plaintiff 
from  the  train;  and  that  therefore 
all  of  the  averments  in  said  count 
as  to  plaintiff  presenting  the  ticket 
to  defendant's  station  agent,  and  the 
latter's  statement  and  conduct  in 
that  connection,  are  foreign  to  the 
trespass  sued  on  and  should  on  de- 
fendant's motion  have  been  stricken 
from  said  count.  McGhee  v.  Rey- 
nolds, 129  Ala.  540,  547,  29  S  961. 
(2)  Where  a  petition  in  an  action 
for  wrongful  ejection  of  a  passenger 
from  a  train  alleged  a  violation  of 
the  contract  of  carriage  and  also 
tortious  acts  of  the  conductor,  the 
latter  allegations  may  be  treated  as 
surplusage.  Chase  v.  Atchison,  etc., 
R.  Co.,  70  Kan.  546,  79  P  153. 

26.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621,  66  S  905. 

27.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Grimes,  184  Ala.  413,  63  S  554; 
Louisville,  etc.,  R.  Co.  v.  Mason,  10 
Ala.  A.  263,  64  S  154. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Spirk,  51  Nebr.  167,  70  NW  926. 

S.  C. — Aaron  v.  Southern  R.  Co., 
68  S.  C.  98,  46  SE  556. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Short,  (Civ.  A.)  163  SW  601. 

W.  Va. — Barnum  v.  Baltimore,  etc., 
R.  Co.,  5  W.  Va.  10. 

See  also  supra  §  1215. 

[a]  Allegations  held  sufficient. — 
(1)  A  complaint  is  sufficient  and 
states  a  good  cause  of  action,  where 
it  avers  that  defendant  was  operat- 
ing a  railroad  on  which  passenger 
trains  were  run;  that  plaintiff  pur- 
chased from  defendant,  for  a  re- 
ward, a  ticket  which  entitled  him  to 
be  carried  as  a  passenger  on  one  of 
defendant's  trains;  that,  after  hav- 
ing purchased  said  ticket,  he 
boarded  the  train,  to  be  carried  to  a 
station  on  defendant's  road;  and  that, 
although  plaintiff  tendered  to  the 
conductor  on  said  train  the  ticket  so 
purchased,    the    said    conductor,  in 
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sive  or  unnecessary  force,28  or  at  an  improper  time 
or  place.29 

A  general  allegation  of  the  facts  constituting 
negligence  on  the  part  of  defendant's  employee  in 
ejecting  plaintiff  is  sufficient  without  alleging  the 
details  wherein  the  negligence  consisted,30  and  with- 
out describing  the  particular  employee31  or  the  kind 
of  train.32 


[$  1217]  (3)  Allegation  of  Damages.  The  alle- 
gation of  damages  in  an  action  for  a  wrongful 
ejection  is  governed  by  the  rules  relative  to  allega- 
tions of  damages  in  other  civil  actions.33  The  alle- 
gation should  show  a  causal  connection  between  the 
wrongful  or  improper  ejection  and  the  injuries  sus- 
tained;3* but  it  has  been  held  sufficient  to  allege 
that  as  a  proximate  consequence  of  the  ejection 


breach  of  the  duty  owing  plaintiff 
as  a  passenger,  wrongfully  and 
forcibly  ejected  him  from  the  train. 
McGhee  v.  Cashin,  130  Ala.  561,  30  S 
367.  (2)  A  complaint  which  alleges 
that  plaintiff  claims  a  specified  sum 
as  damages,  and  that,  while  he  was 
a  passenger,  a  servant  of  the  carrier 
while  acting  as  conductor  or  motor- 
man  assaulted  plaintiff  by  pointing 
a  pistol  at  him,  compelling  him  to 
leave  the  car,  states  a  cause  of  ac- 
tion as  against  a  demurrer.  Birm- 
ingham R.,  etc.,  Co.  v.  Tate,  7  Ala. 
A.  517,  61  S  32. 

[b]  Failure  to  validate  ticket.— 
"Where,  in  an  action  against  a  rail- 
road company,  a  count  of  the  com- 
plaint averred  that  plaintiff  pur- 
chased a  round  trip  ticket  from  de- 
fendant, which  provided  that,  before 
it  would  be  good  for  return  passage, 
the  holder  must  be  identified  as  the 
original  purchaser,  before  defend- 
ant's station  agent  at  the  place  to 
which  plaintiff  was  going,  who  would, 
at  that  time,  sign,  date,  and  stamp 
the  ticket  as  said  agent;  that  plain- 
tiff was  carried  as  a  passenger  from 
the  place  of  the  purchase  of  the 
ticket  to  her  point  of  destination, 
and,  wishing  to  return,  she  presented 
the  ticket  to  defendant's  said  agent 
for  his  official  stamp  and  signature, 
and  offered  to  prove  her  identity  as 
the  contract  on  the  ticket  required 
her  to  do,  in  order  to  use  the  ticket 
for  the  return  passage;  but  that, 
notwithstanding  it  was  the  said  sta- 
tion agent's  duty  to  sign,  date,  and 
stamp  the  said  ticket,  he  refused  so 
to  do,  and,  by  reason  of  said  ticket 
not  being  so  dated,  stamped,  and 
signed,  plaintiff  was  ejected  from  de- 
fendant's train  while  attempting,  by 
the  use  of  such  ticket,  to  return  to 
the  place  from  which  she  started, 
the  count  stated  a  good  cause  of  ac- 
tion for  the  alleged  refusal  of  de- 
fendant's agent  to  stamp,  date,  and 
sign  plaintiff's  return  trip  ticket,  so 
as  to  make  it  available  for  her  pas- 
sage; but  it  did  not  set  forth  a  cause 
of  action  for  plaintiff's  ejection  from 
the  train.  McGhee  v.  Reynolds,  129 
Ala.  540,  29  S  961. 

[c]  legal  conclusions. — A  com- 
plaint that  defendant  railroad  com- 
pany "wrongfully  and  unlawfully" 
required  plaintiff  to  alight  from  the 
train  does  not  assign  specific  legal 
character  to  the  acts  of  defendant, 
and  therefore  must  be  disregarded. 
Aaron  v.  Southern  R.  Co.,  68  S.  C.  98, 
46  'SE  556. 

28.  Churchill  v.  Chicago,  etc.,  R. 
Co..  67  111.  390;  Chicago,  etc.,  R.  Co., 
v.  Bills,  104  Ind.  13,  3  NE  611;  Terre 
Haute,  etc.,  R.  Co.  v.  Fitzgerald,  47 
Ind.  79;  Pittsburgh,  etc.,  R.  Co.  v. 
Haislup,  39  Ind.  A.  394,  79  NE  1035; 
Ray  v.  United  Tract.  Co.,  96  App. 
Div.  48,  89  NY'S  49;  Casey  v.  Oakes, 
17  Wash.  409,  50  P  53. 

[a]  Complaints  held  sufficient. — 
(1)  A  complaint  which  alleged  the 
purchase  of  a  ticket  by  plaintiff,  the 
terms  of  the  contract  of  carriage, 
and  the  right  of  plaintiff  to  ride  on 
his  ticket,  and  that  the  conductor  of 
the  train,  knowing  that  he  was  so 
entitled  to  travel,  wrongfully  and 
maliciously  refused  to  permit  him  so 
to  travel  on  the  train,  and  that  he 
was  violently,  rudely,  angrily,  and 
maliciously  seized  on  by  the  con- 
ductor, etc.,  and  thrown  from  the 
train,  was  good,  on  the  ground  that 
the  gravamen  of  the  action  was  the 
violent  and  malicious  /expulsion  and 
not  the  breach  of  the  contract  of 
carriage.     Terre  Haute,  etc.,  R.  Co. 


v.  Fitzgerald,  47  Ind.  79.  (2)  A  com- 
plaint, alleging  that  one  of  defend- 
ants was  in  the  employ  of  certain 
receivers  of  a  railroad  company,  also 
defendants,  and  that  he,  "acting  for 
himself  and  for  said  receivers  and 
the  said  railroad  company,  and  in 
the  course  of  his  employment  .  .  . 
assaulted  and  beat  plaintiff,"  a  pas- 
senger, forcing  him  from  a  train  of 
the  company  and  from  the  depot, 
stated  a  cause  of  action  against  the 
receivers,  and,  although  not  naming 
the  particular  form  of  action,  was 
sufficient  under  the  code.  Casey  v. 
Oakes,  17  Wash.  409,  411,  50  P  53. 

[b]  Complaint  held  sufficient  for 
assault,  but  not  for  ejection. — A  com- 
plaint charging  that  the  conductor 
of  defendant's  street  car  on  which 
plaintiff  was  riding  unlawfully 
threatened  to  eject  plaintiff  there- 
from and  did  wrongfully  and  unlaw- 
fully beat  and  assault  her,  by  reason 
whereof  she  was  injured  and  greatly 
bruised,  etc.,  but  did  not  allege  that 
she  was  actually  put  off  the  car, 
states  a  cause  of  action  for  assault 
and  battery  only,  and  not  for  ejec- 
tion. Ray  v.  United  Tract.  Co.,  96 
App.  Div.  48,  89  NYS  49. 

[c]  Allegations  held  insufficient. — 
A  declaration  that  the  company's 
servants  "did  forcibly  and  with  great 
violence"  thrust  and  eject  plaintiff, 
does  not  in  itself  imply  excessive 
force,  there  being  nothing  to  show 
whether  plaintiff  resisted,  nor  how 
much  force  was  necessary.  Churchill 
v.  Chicago,  etc.,  R.  Co.,  67  111.  390. 

[d]  Where  the  complaint  is  for 
unnecessary  force,  facts  showing  not 
merely  the  use  of  force  but  of  un- 
necessary force,  must  be  alleged. 
Chicago,  etc.,  R.  Co.  v.  Bills,  104  Ind. 
13,  3  NE  611. 

29.  Central  of  Georgia  R.  Co.  v. 
Bagley,  173  Ala.  611,  55  S  894;  South- 
ern R.  Co.  v.  Bailey,  143  Ga.  610,  85 
SE  847,  LRA1915E  1043;  Macon,  etc., 
R.  Co.  v.  Moore,  125  Ga.  810,  54  SE 
700;  Indianapolis  St.  R.  Co.  v.  Hock- 
ett,  (Ind.  A.)  64  NE  633;  Bragg  v. 
Norfolk,  etc.,  R.  Co.,  110  Va.  867,  67 
SE  593. 

[a]  Allegations   held  sufficient.— 

(1)  A  count  in  a  declaration,  stating 
that  intestate  was  ejected  from  a 
train  when  night  was  rapidly  ap- 
proaching and  the  climatic  condi- 
tions were  severe,  the  ground  being 
covered  with  fifteen  inches  of  snow; 
and  that  the  conductor  and  other 
servants  of  defendant,  on  account  of 
intestate's  condition  and  surround- 
ings, attempted  to  place  him  in  care 
of  a  station  agent  who,  knowing  de- 
cedent's condition,  neglected  to  care 
for  him,  but  permitted  and  actually 
saw  him  wander  off  alone  down  the 
railroad  track,  states  a  cause  of  ac- 
tion for  ejection  from  a  train  at  an 
improper  place.  Bragg  v.  Norfolk, 
etc.,  R.  Co.,  110  Va.  867,  67  SE  593. 

(2)  A  complaint  which  alleges  that 
the  conductor  negligently  required 
the  passenger  to  leave  the  train  at 
a  place  highly  dangerous  for  her  so 
to  do,  on  his  refusal  to  accept  her 
ticket,  and  which  sets  forth  the  facts 
as  to  the  dangers  of  the  place  for  an 
old  and  infirm  person  to  disembark, 
states  a  cause  of  action  as  against  a 
demurrer.  Central  of  Georgia  R.  Co. 
v.  Bagley,  173  Ala.  611,  55  S  894. 

[b]  Identification  of  place. — In  an 
action  against  a  railroad  for  the 
death  of  plaintiff's  husband,  caused 
by  his  ejection  from  a  train  while 
in  a  helpless  condition,  an  allegation 
in  the  petition  that  the  deceased  was 
ejected  from  a  designated  train  near 


a  trestle  and  almost  in  the  yards  of 
the  railroad  company,  in  or  near  a 
swamp  in  the  city  of  Macon,  was  a 
sufficient  identification  of  the  place 
of  ejection.  Macon,  etc.,  R.  Co.  v. 
Moore,  125  Ga.  810,  54  SE  700. 

[c]  Allegations  held  insufficient. — 
A  count  in  a  declaration  which  did 
not  allege  facts  either  as  to  the 
weather  or  the  character  of  the 
grounds  in  and  about  a  station,  or 
that  it  was  severely  cold,  or  that  the 
ground  was  covered  with  snow,  or 
that  the  character  of  the  place  was 
such  as  made  it  dangerous,  did  not 
state  a  cause  of  action  for  ejectment 
from  a  train  at  an  improper  place. 
Bragg  v.  Norfolk,  etc.,  R.  Co.,  110  Va. 
867,  67  SE  593. 

30.  Birmingham  R.  Light,  etc., 
Co.  v.  Yielding,  155  Ala.  359,  46  S 
747;  Birmingham  R.  Light,  etc.,  Co. 
v.  Turner,  154  Ala.  542,  45  S  671; 
Louisville,  etc.,  R.  Co.  v.  Laney,  (Ala. 
A.)  69  S  993;  Lindsay  v.  Oregon 
Short  Line  R.  Co.,  13  Ida.  477,  90  P 
984,  12  LRANS  184.  See  generally 
Negligence  [29  Cyc  567]. 

[a]  Allegations  held  sufficient. — 
(1)  A  count  alleging  that  defendant's 
agent,  acting  within  the  scope  of  his 
authority,  so  negligently  conducted 
himself  in  and  about  the  carriage  of 
plaintiff  as  defendant's  passenger 
that,  as  a  proximate  consequence 
thereof,  plaintiff  was  ejected  from 
said  train,  was  not  subject  to  de- 
murrer for  failure  to  show  the  facts 
wherein  defendant's  servants  negli- 
gently conducted  themselves,  and 
wherein  plaintiff's  ejection  was 
wrongful.  Birmingham  R.  Light, 
etc.,  Co.  v.  Tielding,  155  Ala.  359,  46 
S  747.  (2)  A  complaint  against  a 
street  railroad  company,  averring 
that  plaintiff  was  ejected  from  a  car 
through  a  conductor's  negligence  in 
incorrectly  punching  a  transfer  given 
plaintiff  to  show  his  right  to  ride  on 
the  car  from  which  he  was  ejected, 
sufficiently  avers  the  negligence 
charged.  Birmingham  R.  Light,  etc., 
Co.  v.  Turner,  154  Ala.  542,  45  S  671. 

31.  Montgomery  Tract.  Co.  v. 
Fitzpatrick,  149  Ala.  511,  43  S  136,  9 
LRANS  851;  Wabash  R.  Co.  v.  Sav- 
age, 110  Ind.  156,  9  NE  85. 

[a]  Designation  of  servant, — A 
complaint  alleging  that,  owing  to  the 
negligence  of  one  of  defendant's  con- 
ductors in  issuing  a  worthless  trans- 
fer, plaintiff,  a  passenger,  was  ejected 
from  another  of  defendant's  cars  by 
the  conductor  thereof,  on  tendering 
to  the  latter  such  transfer,  suffici- 
ently designated  the  conductor,  with- 
out naming  him.  Montgomery  Tract. 
Co.  v.  Fitzpatrick,  149  Ala.  511,  43  S 
136,  9  LRANS  851. 

32.  Wabash  R.  Co.  v.  Savage,  110 
Ind.  156,  9  NE  85. 

33.  Birmingham  R.  Light,  etc.,  Co. 
v.  Yielding,  155  Ala.  359,  46  S  747; 
Louisville,  etc.,  R.  Co.  v.  Perkins,  144 
Ala,  325,  39  S  305;  Birmingham  R., 
etc.,  Co.  v.  Tate,  7  Ala.  A.  517.  61  S 
32;  Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619,  82  SE  299; 
Galveston,  etc..  R.  Co.  v.  Short,  (Tex. 
Civ.  A.)  163  SW  601  (allegation  held 
sufficient).  See  generally  Damages 
[13  Cyc  173  et  seq]. 

[a]  Mental  distress. — Allegations 
that  plaintiff  was  humiliated,  morti- 
fied, and  shamed  by  being  put  off  a 
train. at  a  place  where  she  was  com- 
pelled to  expose  her  person  in  alight- 
ing showed  "mental  distress,"  al- 
though that  was  not  alleged  in  terms. 
International,  etc..  R.  Co.  v.  Hood, 
55  Tex.  Civ.  A.  334,  118  SW  1119. 

34.  Keeshan  v.  Elgin,  etc..  Tract. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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plaintiff  was  injured,  specifying  the  injury,85  or 
that  the  injury  complained  of  was  caused  by  the 
negligence  of  the  employee  of  the  carrier.36 

[§  1218]  (4)  Matters  of  Defense;  Compliance 
with  Rules.  Plaintiff  need  not  negative  matters  of 
defense;37  and  hence  it  is  not  necessary  for  him  to 
allege  that  he  was  free  from  contributory  negligence 
or  fault  in  connection  with  the  ejection,38  such  as 
that  at  the  time  of  his  ejection  he  was  complying 
with  the  reasonable  rules  of  the  company,  or  that 
he  was  not  about  to  violate  any  of  such  reasonable 
rules.39 

[§  1219]  b.  Plea  or  Answer.  A  plea  or  answer, 
.in  an  action  for  a  wrongful  ejection,  is  governed  by 
the  rules  regulating  pleas  or  answers  in  civil  cases 
generally,40  such  as  that  it  must  meet  the  allega- 
tions of  the  declaration,  complaint,  or  petition,  and 
either  deny  such  allegations41  or  allege  matters  of 
justification  in  confession  and  avoidance.42  Thus, 
in  an  action  for  wrongful  ejection  of  a  passenger 


riding  on  a  pass,  a  defense  that  the  pass  was  a  free 
one  which  the  conductor  withdrew  could  be  availed 
of  only  by  special  plea  confessing  the  past  and 
setting  up  the  withdrawal  to  avoid  it;15  and  a  plea, 
relying  on  the  fact  that  plaintiff  was  not  a  person 
to  whom  a  pass  could  be  issued  within  the  statute) 
is  insufficient,  where  it  does  not  specifically  alleg.: 
that  plaintiff  was  not  an  employee;,  officer,  etc.,  as 
designated  in  the  excepting  clause  of  the  statute.44 
Where  a  plea  attempts  to  justify  an  ejection  for  dis- 
orderly conduct,  it  must  allege  that  the  carrier  used 
only  such  force  as  was  necessary  to  accomplish  the 
ejection.45  A  violation  of  the  carrier's  rules,  relied 
on  as  a  defense,  must  be  specially  pleaded;40  and 
this  is  also  true,  in  some  jurisdictions,  of  the  de- 
fense of  contributory  negligence.47  A  plea  need 
not  anticipate  and  avoid  matters  which  are  prop- 
erly matters  for  a  replication.48 

[$  1220]  c.  Replication  or  Reply.  Plaintiff's 
replication  or  reply  is  governed  by  the  rules  apply- 


Co.,  229  111.  533,  82  NE  360  [aff  132 
111.  A.  416]. 

35.  Birmingham  R.  Light,  etc., 
Co.  v.  Yielding,  155  Ala.  359,  46  S  747. 

36.  Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Ida.  477,  90  P  984,  12  LRA 
NS  184. 

37.  Birmingham  R.,  etc.,  Co.  v. 
Smith,  (Ala.  A.)  69  S  910;  Missouri, 
etc.,  R.  Co.  v.  Herring,  61  Tex.  Civ. 
A.  543,  127  SW  1155,  130  SW  1039; 
White  v.  Chesapeake,  etc.,  R.  Co.,  26 
W.  Va.  800. 

[a]  Abrogation  of  rule. — "Where  a 
passenger  was  ejected  from  a  train 
at  a  station,  prior  to  reaching  his 
destination  under  a  rule  discontinu- 
ing the  destination  station  as  a  stop- 
ping place  for  such  train,  plaintiff 
is  not  bound  to  plead  that  the  rule 
had  been  so  disregarded  as  to  con- 
stitute it*  abrogation,  as  the  burden 
rests  on  defendant  to  show  that  the 
rule  was  in  force.  Missouri,  etc.,  R. 
Co.  v.  Herring,  61  Tex.  Civ.  A.  543, 
127  SW  1155,  130  SW  1039. 

[b]  Validity    of    transfer  That 

plaintiff  boarded  the  car  of  defend- 
ant at  a  place  or  time  which  made 
his  transfer,  stipulating  the  time  and 
place  for  use,  invalid,  is  a  matter  of 
defense,  the  truth  of  which  plaintiff 
need  not  deny  in  his  petition;  he 
need  not  allege  that  he  boarded  the 
car  at  the  proper  time  and  place  to 
make  his  transfer  good,  under  de- 
fendant's rule  or  custom  as  to  the 
time  and  place  of  acceptance.  Birm- 
ingham R.,  etc.,  Co.  v.  Smith,  (Ala. 
A.)  69  S  910. 

38.  South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  5  S  633,  23  AmSR 
506,  3  LRA  733;  Louisville,  etc.,  R. 
Co.  v.  Goben,  15  Ind.  A.  123,  42  NE 
1116;  Lake  Erie,  etc.,  R.  Co.  v.  Mat- 
thews, 13  Ind.  A.  355,  41  NE  842. 

39.  South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  5  S  633,  23  AmSR 
506,  3  LRA  733. 

40.  Birmingham  R.,  etc.,  Co.  v. 
Smith,  (Ala.)  69  S  910;  Galveston, 
etc.,  R.  Co.  v.  Short,  (Tex.  Civ.  A.) 
163  SW  601;  International,  etc.,  R.  Co. 
v.  Kentle,  2  Tex.  A.  Civ.  Cas.  §  303. 
See  generally  Pleading  [31  Cyc  126]. 

[a]  Pleading  several  defenses. — 
Where  several  inconsistent  defenses 
may  be  embraced  in  an  answer,  de- 
fendant may  set  up  in  the  same  an- 
swer that  the  act  complained  of  was 
done  without  the  authority  or  con- 
sent of  defendant,  by  its  servant 
acting  beyond  his  authority,  and  that 
the  ejection  was  justified  by  reason 
of  the  bad  conduct  of  plaintiff.  In- 
ternational, etc.,  R.  Co.  v.  Kentle,  2 
Tex.  A.  Civ.  Cas.  §  303. 

[b]  Admission  In  answer. — A  spe- 
cial answer,  in  an  action  against  a 
carrier  for  ejection,  to  the  effect  that, 
if  plaintiff  bought  a  ticket  between 
two  points,  one  part  was  detached 
and  retained  by  defendant's  servant, 
and  the  other  returned  to  plaintiff, 
and  that,  if  he  did  not  present  it  to 
the  conductor,  it  was  his  own  fault 


as  he  had  either  lost  or  misplaced  it, 
cannot  be  construed  as  an  admission 
that  the  ticket  was  delivered  to  an 
agent  authorized  to  receive  it.  Gal- 
veston, etc.,  R.  Co.  v.  Short,  (Tex. 
Civ.  A.)  163  SW  601. 

41.  Nashville,  etc.,  R.  Co.  v.  Bates, 
133  Ala.  447,  32  S  589. 

42.  Moore  v.  Nashville,  etc.,  R. 
Co.,  137  Ala.  495,  34  S  617;  Nashville, 
etc.,  R.  Co.  v.  Bates,  133  Ala.  447,  32 
S  589  (pleas  held  not  good);  Louis- 
ville, etc.,  R.  Co.  v.  Dawson,  11  Ala. 
A.  621,  66  S  905;  Jackson  v.  Old  Col- 
only  St.  R.  Co.,  206  Mass.  477,  92  NE 
725,  30  LRANS  1046,  19  AnnCas  615; 
Wright  v.  Union  R.  Co.,  21  R.  I.  554, 
45  A  548. 

[a]  Thus,  (1)  where,  in  an  action 
for  an  assault  on  a  passenger  by  a 
street  car  conductor,  defendant  in- 
tended to  rely  on  a  defense  that 
plaintiff  was  rightfully  ejected  with 
no  more  force  than  was  necessary, 
such  defense  should  be  pleaded  in 
avoidance,  and  was  not  available  un- 
der an  answer  which,  after  denying 
that  the  assault  was  committed  while 
plaintiff  was  a  passenger,  alleged 
that  if  an  assault  was  committed  the 
conductor  was  not  acting  within  the 
scope  of  his  employment,  or,  if  so, 
that  the  force  used  was  not  excessive 
but  justifiable,  in  self-defense  to  re- 
pel an  attack  by  plaintiff.  Jackson 
v.  Old  Colony  St.  R.  Co.,  206  Mass. 
477,  92  NE  725,  30  LRANS  1046,  19 
AnnCas  615.  (2)  Where  the  com- 
plaint alleged  an  assault  by  kicking 
and  striking  plaintiff,  and  then 
throwing  him  to  the  ground  from  a 
swiftly-moving  car,  a  plea  in  justi- 
fication, alleging  that  he  was  a  tres- 
passer stealing  a  ride,  and  that  he 
was  ejected  by  the  use  of  only  neces- 
sary force,  is  demurrable,  unless  it 
sets  forth  circumstances  showing 
that  defendant's  acts' were  reasonably 
necessary.  Wright  v.  Union  R.  Co., 
21  R.  I.  554,  45  A  548. 

[b]  Conductor  acting  as  police  offi- 
cer.— A  plea  setting  up  in  substance 
merely  that  the  conductor,  at  the 
time  he  was  ejecting  the  passenger, 
was  acting  as  a  police  officer  of  the 
state  is  insufficient.  Moore  v.  Nash- 
ville, etc.,  R.  Co.,  137  Ala.  495,  34 
S  617. 

43.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621,  66  S  905. 

44.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son. 11  Ala.  A.  621,  66  S  905. 

45.  Moore  v.  Nashville,  etc.,  R.  Co., 
137  Ala.  495,  34  S  617. 

46.  Birmingham  R.  Light,  etc.,  Co. 
v.  McDonough,  153  Ala.  122,  44  S  960, 
127  AmSR  18,  13  LRANS  445. 

[a]  Requiring  second  fare. — A  plea 
attempting  to  justify  the  ejection  by 
alleging  that  plaintiff  changed  cars 
during  the  journey  and  refused  to 
pay  a  second  fare  after  changing  is 
insufficient  on  demurrer,  where  it 
fails  to  show  a  rule  of  defendant  re- 
quiring collection  of  a  second  fare 
in  such  cases,    Birmingham  R.  Light, 
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etc.,  Co.  v.  Yielding,  155  Ala.  359,  46 
S  747. 

[b]  Negativing  disuse  or  waiver 
of  rule. — Where  the  complaint  alleges 
that  plaintiff  offered  the  conductor 
an  "unlimited  ticket"  which  plaintiff 
had  bought  from  defendant's  agent, 
and  that  the  conductor  refused  to 
receive  said  ticket,  and  then  wrong- 
fully and  rudely  ejected  plaintiff, 
pleas  of  defendant  which  aver  that 
at  the  time  the  ticket  was  purchased 
by  plaintiff  and  presented  to  the  con- 
ductor defendant  had  a  rule  that  such 
ticket  should  be  good  for  a  continu- 
ous passage,  beginning  on  the  day  of 
sale,  which  rule  was  known  to  plain- 
tiff, and,  further,  that  notice  of  such 
rule  was  indorsed  on  said  ticket,  but 
which  did  not  negative  the  disuse  or 
waiver  of  the  rule  by  defendant  in 
the  sale  of  the  ticket  alleged  in  the 
complaint  to  have  been  unlimited, 
present  an  insufficient  answer  to  the 
complaint,  and  are  subject  to  de- 
murrer for  failing  to  negative  such 
disuse  or  waiver.  Louisville,  etc.,  R. 
CO',  v.  Bizzell,  131  Ala.  429,  436,  30  S 
777  (where  the  court  said:  "If  when 
defendant  issued  the  ticket  in  ques- 
tion it  maintained  in  force  a  rule  of 
which  plaintiff  had  notice  providing 
such  tickets  should  be  good  for  con- 
tinuous passage  beginning  on  the 
date  of  sale  only,  then  the  parties 
would  be  presumed  to  have  con- 
tracted with  reference  to  the  rule 
and  to  have  made  the  same  a  part 
of  the  contract.  If  notice  of  such 
rule  was  indorsed  on  the  ticket,  it 
would  likewise  be  presumed  that  it 
was  read  by  the  plaintiff.  It  was 
possible,  however,  for  the  rule  to 
have  been  disused  or  waived.  The 
special  pleas  do  not  negative  6uch 
denial  or  waiver,  and,  therefore,  fail 
to  meet  the  averment  of  the  com- 
plaint that  the  ticket  was  unlimited, 
which  averment  goes  not  merely  to 
what  appears  on  the  face  of  the 
ticket  but  negatives  restrictions  im- 
posed in  any  form  upon  its  use"). 

47.  Sawyer  v.  Norfolk  Southern 
R.  Co.,  171  N.  C.  13,  86  SE  166.  See 
also  generally  Negligence  [29  Cyc 
580]. 

48.  Birmingham  R.  Light.,  etc., 
Co.  v.  McDonough,  153  Ala.  122,  49 
S  960,  127  AmSR  18,  13  LRANS  445. 

[a]  Illustration. — In  an  action  for 
ejection  of  a  street  car  passenger 
from  a  trailer  for  his  refusal  to  pay 
fare  on  it  after  he  had  paid  fare  on 
the  motor,  a  plea  alleging  a  rule 
prohibiting  passengers  from  riding 
on  different  cars  of  the  same  train 
without  paying  fare  on  each  car  was 
not  objectionable  for  failure  to  show 
that  reasonable  accommodations 
were  furnished  plaintiff  on  the  car 
on  which  he  paid  his  fare,  the  car- 
rier's failure  to  do  so,  if  any.  being 
matter  for  replication.  Birmingham 
R.  Light,  etc.,  Co.  v.  McDonough.  153 
Ala.  122,  44  S  960,  127  AmSR  18,  13 
LRANS  445. 
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ing  to  such  pleadings  in  civil  cases  generally,49  such 
as  that  it  should  plead  matters  germane  to  the  alle- 
gations of  the  plea  or  answer.50  A  waiver  of  a 
defense,  if  relied  on,  must  be  pleaded.51 

[§  1221]  d.  Issues,  Proof,  and  Variance.  In  an 
action  for  a  wrongful  or  improper  ejection,  as  in 
other  civil  cases,52  only  such  matters  as  are  mate- 
rial and  are  properly  put  in  issue  by  the  pleadings 
and  the  proof  need  be  considered;53  and  plaintiff  or 
defendant  is  entitled  to  rely  only  on  such  cause 
of  action,54  or  matter  of  defense,50  as  is  properly 
alleged.  If  the  action  is  brought  on  the  theory' 
that  plaintiff  was  ejected  with  unnecessary  force, 
it  proceeds  on  the  ground  that  an  unlawful  act 
was  committed,  and  the  unlawfulness  of  the  act 
must  affirmatively  be  shown;  but  if  the  complaint 


proceeds  on  the  theory  that  plaintiff  was  wrong- 
fully ejected,  it  will  be  good  irrespective  of  the 
degree  of  force  used,  the  pivotal  question  in  such 
a  case  being  whether  or  not  the  passenger  was  right- 
fully on  the  train.56  In  an  action  for  a  wrongful 
ejection  there  can  be  no  recovery  for  a  negligent 
carrying  beyond  plaintiff's  station.57  But  a  defense 
that  the  ticket  presented  by  the  passenger  was  in- 
valid is  not  inconsistent  with  a  claim  by  defendant 's 
conductor  that  the  ticket  was  out  of  date.'8 

A  plea  of  the  general  issue  puts  in  issue  all  mate- 
rial averments  of  the  complaint,59  and  the  fact  that 
a  special  plea  of  contributory  negligence  is  filed 
does  not  waive  the  necessity  for  proof  which  the 
plea  of  the  general  issue  casts  on  plaintiff.60  But 


49.  Louisville,  etc.,  R.  Co.  v.  Ma- 
son, 4  Ala.  A.  353,  58  S  963;  McElroy 
v.  The  Railroad  Co.,  7  Phila.  (Pa.) 
206.  See  also  generally  Pleading  [31 
Cyc  241]. 

[a]  Replication  held  insufficient. — 
Where  defendant's  plea  averred  that, 
when  the  conductor  demanded  of 
plaintiff  his  ticket  or  fare,  plaintiff 
refused  and  willfully  failed  to  pre- 
sent or  tender  any  ticket  or  fare, 
and  the  conductor  thereupon  ejected 
him,  plaintiff's  replication  alleging 
that,  when  the  conductor  demanded 
his  ticket  or  fare,  he  had  misplaced 
his  ticket  in  his  clothing,  and  that 
the  conductor  ejected  him  without 
giving  him  a  reasonable  time  within 
which  to  produce  the  ticket,  was  in- 
sufficient. Louisville,  etc.,  R.  Co.  v. 
Mason,  4  Ala.  A.  353,  58  S  963. 

50.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621,  66  S  905.  See 
generally  Pleading  [31  Cyc  249]. 

[a]  Replication  held  insufficient. 
— Where  a  special  plea  to  a  com- 
plaint for  wrongful  ejection  of  a 
passenger  riding  on  a  pass,  issued  to 
a  named  person  and  four  others,  of 
which  plaintiff  was  one,  set  up  a  rule 
of  the  company  that  if  the  named 
person  was  ejected  the  others  must 
also  leave  or  pay  fare,  a  replication 
merely  alleging  that  plaintiff  was 
not  ejected  for  irregularity  in  the 
pass  but  for  disorder  is  demurr- 
able as  stating  no  answer  to  the 
plea.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621,  66  S  905. 

51.  Trezona  v.  Chicago,  etc.,  R. 
Co.,  107  Iowa  22,  77  NW  486,  43  LRA 
136. 

52.  See  generally  Pleading  [31 
Cyc  670]. 

53.  Ala. — Mobile  St.  R.  Co.  v. 
Watters,  135  Ala.  227,  33  S  42. 

Cal. — Eylenfeldt  v.  United  R.  Co's., 
28  Cal.  A.  56,  151  P  293. 

Ky. — Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 147  Ky.  52,  143  SW  760. 

La. — Conolly  v.  Crescent  City  R. 
Co.,  41  La.  Ann.  57,  5  S  259,  6  S  526, 
17  AmSR  389.  3  LRA  133. 

Mich. — Gaukler  v.  Detroit,  etc.,  R. 
Co.,  130  Mich.  666,  90  NW  660. 

Tex. — International,  etc..  R.  Co.  v. 
Ing,  29  Tex.  Civ.  A.  398,  68  SW  722. 

[a]  Condition  of  coin. — Where,  in 
an  action  against  a  street  railroad 
company  for  ejection  of  a  passenger, 
defendant's  plea  alleged  that  plain- 
tiff tendered  to  the  conductor  as  a 
fare  a  coin  so  worn  that  he  could  not 
tell  whether  it  originally  had  been 
a  coin  of  the  United  States  govern- 
ment or  not,  and  that,  when  the  con- 
ductor declined  to  receive  the  coin, 
plaintiff  declined  to  pay  his  fare 
with  any  other  money,  and  was 
ejected,  irrespective  of  whether  the 
plea  was  a  good  defense  it  put  in 
Issue  the  condition  of  the  coin.  Mo- 
bile St.  R.  Co.  v.  Watters,  135  Ala. 
227,  33  S  42. 

[b]  Execution  and  issuance  of 
ticket. — Where  the  complaint  alleged 
that  plaintiff's  ticket  was  issued  by 
defendant,  and  the  proof  showed  that 
the  ticket  was  purchased  from  a  per- 
son who  was  not  shown  to  be  an 


agent  of  defendant,  defendant  not 
having  pleaded  non  est  factum,  it 
was  not  necessary  for  plaintiff  to 
prove  that  defendant  executed  and 
issued  the  ticket.  International,  etc., 
R.  Co.  v.  Ing,  29  Tex.  Civ.  A.  398,  68 
SW  722. 

[c]    Effect   of   denial  of  duty  

Where  the  defense  admits  the  ab- 
sence of  any  attempt  to  perform  the 
duty  of  seeing  to  the  care  of  an 
ejected  passenger,  and  rests  on  a  de- 
nial of  any  such  duty,  the  kind  and 
degree  of  care  to  be  exercised  under 
the  peculiar  conditions  at  the  partic- 
ular place  are  not  involved.  Conolly 
v.  Crescent  City  R.  Co.,  41  La.  Ann. 
57,  5  S  259,  6  S  526,  17  AmSR  389, 
3  LRA  133. 

54.  Ala. — -Moore  v.  Nashville,  etc., 
R.  Co.,  137  Ala.  495,  34  S  617;  Birm- 
ingham R.,  etc.,  Co.  v.  Smith,  (A.)  69 
S  910. 

111. — Chicago,  etc.,  R.  Co.  v.  Hawk, 
36  111.  A.  327. 

Ind. — Citizens'  St.  R.  Co.  v. 
Willoeby,  134  Ind.  563,  33  NE  627; 
Chicago,  etc.,  R.  Co.  v.  Bills,  104 
Ind.  13,  3  NE  611. 

Iowa. — Everett  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  15,  28  NW  410,  58 
AmR  207. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Gatewood,  155  Ky.  102,  159  SW  660; 
Louisville,  etc.,  R.  Co.  v.  Setser,  149 
Ky.  162,  147  SW  956. 

Mass. — Spicer  v.  Lynn,  etc.,  R.  Co., 
149  Mass.  207,  21  NE  363. 

Mich. — Lindsay  v.  Wabash  R.  Co., 
141  Mich.  204,  104  NW  656;  Harding 
v.  Chicago,  etc.,  R.  Co.,  56  Mich.  628, 
23  NW  455;  Great  Western  R.  Co. 
v.  Miller,  19  Mich.  305. 

Minn. — De  Foe  v.  St.  Paul  City  R. 
Co.,  65  Minn.  319,  68  NW  35. 

Mo. — Ely  v.  St.  Louis,  etc.,  R.  Co.. 
77  Mo.  34;  Price  v.  St.  Louis,  etc., 
R.  Co.,  72  Mo.  414;  Jacquin  v.  Grand 
Ave.  Cable  Co.,  57  Mo.  A.  320. 

Pa. — Missimer  v.  Philadelphia,  etc., 
R.  Co.,  17  Phila.  172. 

S.  C. — Wesley  v.  Southern  R.  Co., 
89  S.  C.  314.  71  SE  855. 

Tex. — Christie  V.  Galveston  City  R. 
Co.,  (Civ.  A.)  39  SW  638. 

[a]  Illustrations. —  (1)  The  negli- 
gence of  a  conductor  in  leaving 
plaintiff  on  the  platform  after  eject- 
ing him  from  the  car,  knowing  that 
he  was  so  drunk  as  to  be  unable  to 
take  care  of  himself,  not  being 
counted  on  in  the  complaint,  could 
not  be  made  the  basis  of  a  recovery. 
Moore  v.  Nashville,  etc.,  R.  Co.,  137 
Ala.  495,  34  S  617.  (2)  A  declara- 
tion in  an  action  against  a  rail- 
road company  for  an  assault  com- 
mitted by  a  conductor  in  ejecting 
plaintiff  from  a  train  for  his  refusal 
to  pay  fare,  which  alleges  the  as- 
sault and  the  resulting  physicial  in- 
juries, does  not  authorize  a  recovery 
for  negligence  of  the  conductor  in 
failing  to  discover  plaintiff's  mental 
derangement.  Lindsay  v.  Wabash  R. 
Co.,  141  Mich.  204,  104  NW  656. 

[b]  Double  counts. — Where  one 
count  in  the  declaration  alleged  that 
plaintiff,  a  female  passenger,  entered 
a  street  car  for  the  purpose  of  going 


to  the  end  of  the  line  and  paid  her 
fare,  but  was  ordered  to  leave  the 
car,  and  afterward  was  forcibly 
ejected,  in  consequence  of  which,  and 
because  of  having  to  walk  to  reach 
her  home,  she  was  injured;  and 
another  count  charged  that,  after  the 
ejection  there  was  no  way  of  reach- 
ing her  home  except  by  walking,  and 
that  she  was  injured  by  reason  of 
the  ejection,  by  the  neglect  to  carry 
her,  and  by  having  to  walk,  it  was 
held  that  she  could  recover  under 
the  first  count  for  injuries  resulting 
from  the  ejection,  and  that  under  the 
second  count  she  could  recover  both 
for  the  injuries  resulting  from  the 
ejection  and  for  being  obliged  to 
walk.  Spicer  v.  Lvnn,  etc.,  R.  Co., 
149  Mass.  207,  21  NE  363. 

[c]  A  complaint  for  malicious 
ejection  from  a  train  will  not  permit 
a  recovery  for  a  negligent  misdirec- 
tion as  to  the  proper  train  for  the 
passenger  to  take.  Turner  v.  Mc- 
Cook,  77  Mo.  A.  196. 

[d]  Ejection  and  denial  of  pas- 
sage.— Under  a  complaint  charging 
that  plaintiff  was  rudely  ejected 
from  a  train  and  denied  passage 
thereon,  plaintiff  may  recover  by 
proving  that  he  was  wrongfully  pre- 
vented from  entering  the  train  with- 
out proving  an  ejection  therefrom. 
Chesapeake,  etc.,  R.  Co.  v.  Gatewood, 
155  Ky.  102,  159  SW  660. 

[e]  "Gross  negligence." — An  al- 
legation in  a  complaint  against  a 
carrier  that  the  action  of  defendant 
in  ejecting  plaintiff  "was  not  only  a 
gross  violation  of  the  obligation 
which  it  had  assumed,  to  carry 
plaintiff,  but  was  a  wilful,  wanton, 
and  malicious  violation  of  the  plain- 
tiff's rights  as  a  passenger,"  does  not 
limit  plaintiff  to  recovery  of  puni- 
tive, but  permits  recovery  of  actual, 
damages;  the  words  "gross  negli- 
gence" do  not  ordinarily  import  reck- 
lessness or  wantonness,  but  only 
when  the  context  shows  they  were 
so  intended.  Wesley  v.  Southern  R. 
Co..  89  S.  C.  314,  321.  71  SE  855. 

55.  Southern  R.  Co.  v.  Lynn.  128 
Ala.  297,  29  S  573;  Malmgren  v. 
Aurora,  etc.,  R.  Co.,  193  111.  A.  241. 

56.  Churchill  v.  Chicago,  etc..  R. 
Co.,  67  111.  390;  White  v.  Evansville. 
etc.,  R.  Co.,  133  Ind.  480,  33  NE 
273;  Chicago,  etc.,  R.  Co.  v.  Bills, 
104  Ind.  13,  3  NE  611. 

57.  Louisville,  etc.,  R.  Co.  v. 
Lewis,   21   SW  341,   14  KyL  770. 

58.  Louisville,  etc.,  R.  Co.  v.  Kly- 
man.  108  Tenn.  304,  67  SW  472,  91 
AmSR  755,  56  LRA  769. 

59.  McGhee  v.  Cashin,  130  Ala. 
561,  30  S  367. 

60.  McGhee  v.  Cashin,  130  Ala. 
561,  30  S  367. 

[a]  Illustration. — In  an  action 
against  receivers  of  a  railroad  com- 
pany by  a  passenger  to  recover 
damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  a  train, 
where  it  is  averred  in  the  complaint 
that  defendants,  as  receivers,  were 
operating  a  railroad  on  which  the 
said  train  was  run,  and  that  plaintiff 
was  ejected  from  the  train  by  em- 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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it  is  not  necessary  to  prove  immaterial  allegations.61  pleadings.    Proof  of  a  reasonable  and  necessary 

Admissibility  of  evidence.    Only  such  evidence  rule  or  regulation  is  admissible  under  a  general 

is  admissible  on  behalf  of  plaintiff  2  or  defendant63  denial.84 

as  tends  to  support  the  matters  put  in  issue  by  the  Variance.'    If  there  is  a  material  variance,  be- 


ployees  or  agents  of  defendants  as 
such  receivers,  and  the  general  issue 
and  special  pleas  of  contributory 
negligence  are  pleaded,  in  order  for 
plaintiff  to  recover  he  must  prove 
the  averments  of  the  complaint  that 
defendants  were  receivers  of  and 
operated  said  road  and  had  control 
thereof,  and  that  the  persons  who 
ejected  plaintiff  were  in  the  employ- 
ment of  defendants  as  such  receivers. 
McGhee  v.  Cashin,  130  Ala.  561,  30 
S  367. 

61.  Adams  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  278,  130  SW  48;  Allen 
v.  Lake  Shore,  etc.,  R.  Co.,  57  Oh.  St. 
79,  47  NE  1037. 

[a]  Illustration. — A  petition  in  an 
action  against  a  carrier  for  an  as- 
sault by  a  brakeman,  which  alleged 
that  plaintiff  went  on  the  steps  of 
the  carrier's  train  and  that  while 
there,  preparatory  to  entering 
coach,  the  brakeman  struck  him, 
knocked  him  off  the  steps  and 
against  the  depot  platform,  injuring 
him,  stated  a  cause  of  action  for  an 
assault  committed  on  plaintiff,  and 
the  allegation  that  he  was  a  passen- 
ger at  the  time  was  unnecessary,  so 
that  the  failure  to  prove  it  did  not 
defeat  a  recovery  for  the  brakeman's 
act  in  willfully  and  with  unnecessary 
force  striking  plaintiff  in  ejecting 
him  from  the  train,  although  the 
carrier  was  not  liable  for  an  act  of 
the  brakeman  in  forcibly  preventing 
plaintiff  from  entering  the  train,  un- 
less more  force  was  used  than  was 
reasonably  necessary.  Adams  v.  St. 
Louis,  etc.,  R.  Co.,  149  Mo.  A.  278, 
130  SW  48. 

62.  Ala. — Central  of  Georgia  R. 
Co.  v.  Bagley,  173  Ala.  611,  55  S 
894;  Louisville,  etc.,  R.  Co.  v.  Quinn, 
146  Ala.  330,  39  S  756. 

111. — Chicago,  etc.,  R.  Co.  v. 
McDonough,  112  111.  A.  315. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Field, 
7  Ind.  A.  172,  34  NE  406,  52  AmSR 
444. 

Iowa. — Everett  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  15,  28  NW  410,  58  AmSR 
207. 

Mich. — Pierson  v.  Illinois  Cent.  R. 
Co.,  159  Mich.  110,  123  NW  576. 

Miss. — Wells  v.  Alabama,  etc.,  R. 
Co.,  67  Miss.  24,  6  S  737. 

Mo. — White  v.  Metropolitan  St.  R. 
Co.,  132  Mo.  A.  3.39, .112  SW  278. 

N.  H. — Johnson  v.  Concord  R.  Corp., 
46  N.  H.  213,  88  AmD  199. 

N.  T. — Block  v.  Third  Ave.  R.  Co., 
60  App.  Div.  191,  69  NYS  1107. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Richardson,  (Civ.  A.)  131  SW  1139; 
Missouri,  etc.,  R.  Co.  v.  Lightfoot, 
48  Tex.  Civ.  A.  120,  106  SW  395. 

Vt. — Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt.  108.  71  A  1103,  137  AmSR 
987. 

Wash. — Braymer  v.  Seattle,  etc., 
R.  Co.,  35  Wash.  346,  77  P  4'95. 

[a]  Evidence  held  admissible. — 
(1)  Where,  in  an  action  for  injuries 
to  a  passenger  required  to  disembark 
because  her  ticket  was  defective  and 
because  she  refused  to  pay  her  fare, 
the  issues  were  the  negligence  of  the 
carrier  in  requiring  her  to  disembark 
at  a  dangerous  place,  and  whether 
she  was  guilty  of  contributory  neg- 
ligence, testimony  that  the  passen- 
ger was  old  and  infirm,  that  she  was 
required  to  leave  the  train  in  the 
early  morning  before  good  day- 
light, that  she  carried  a  suit  case, 
that  the  conductor  who  saw  her 
offered  no  assistance,  that  she  left 
the  car  from  the  rear  platform, 
and  that  the  distance  from  the  steps 
of  the  platform  to  the  ground  was 
between  three  and  four  feet,  etc., 
was  competent  under  the  issues. 
Central  of  Georgia  R.  Co.  v.  Bagley, 
173  Ala.  611,  55  S  894.  (2)  Where 
the  complaint  alleged  that  defendant 
street  railroad  company's  conductor 
wrongfully  refused  to  accept  a  trans- 
fer tendered  by  plaintiff,  a  passenger, 
nnc..T.-501 


accused  the  latter  of  attempting  to 
defraud  the  company,  and  malici- 
ously ejected  plaintiff  from  the  car, 
and  that  after  plaintiff  had  paid  his 
fare  and  reboarded  the  car  the  con- 
ductor continued  the  charge  In  the 
presence  of  passengers  that  plaintiff 
had  attempted  to  defraud  defendant, 
the  scope  of  the  cause  of  action  was 
broad  enough  .to  include  insults 
offered  during  the  entire  period  of 
transportation,  and  hence  evidence  as 
to  what  the  conductor  said  after 
plaintiff  returned  to  the  car  was  ad- 
missible. White  v.  Metropolitan  St. 
R.  Co.,  132  Mo.  A.  339,  112  SW 
278.  (3)  Where  plaintiff  alleged 
that  he  was  wrongfully,  etc.,  ejected 
from  a  train  at  a  strange  place  on 
a  dark  night,  and  by  reason  thereof 
suffered  great  mental  distress,  evi- 
dence that  plaintiff  was  frightened 
as  a  result  of  the  ejection  was  ad- 
missible. Missouri,  etc.,  R.  Co.  v. 
Lightfoot,  48  Tex.  Civ.  A.  120,  106 
SW  395.  (4)  Under  a  declaration  al- 
leging assault  and  battery  and 
wrongful  ejection  of  a  passenger 
from  a  train  plaintiff  could  show 
that  he  purchased  a  ticket  having 
three  coupons,  the  first  entitling  him 
to  ride  to  a  fair,  the  second  to  at- 
ttend  the  fair,  and  the  third  to  a  return 
passage;  that  on  his  return  the  con- 
ductor took  up  his  ticket;  that  on  a 
change  of  conductors  the  new  con- 
ductor refused  to  accept  plaintiff's 
statement  that  he  had  already  sur- 
rendered his  ticket,  and  demanded 
the  fare,  and  that  on  plaintiff's  re- 
fusal to  pay  it,  he  forcibly  ejected 
him.  Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt  108,  71  A  1103,  137  AmSR 
987.  (5)  A  husband,  suing  a  car- 
rier for  ejecting  his  wife  and  minor 
children,  may  show  that  she  had 
money  to  pay  fare  if  the  conductor 
had  asked  for  it,  although  such  fact 
was  not  pleaded.  Ft.  Worth,  etc., 
R.  Co.  v.  Hales,  (Tex.  Civ.  A.)  173 
SW  991. 

[b]    Evidence  held  inadmissible. — 

(1)  A  declaration  which  alleges  that, 
while  deceased  was  "attempting  to 
get  off  said  car,  then  and  there,  as 
he  was  ordered  and  forced  to  do  by 
said  conductor,  he  was  violently  and 
with  great  force  struck  and  knocked 
off  said  car,"  by  a  building  placed 
close  to  the  tracks  on  which  the 
train  was  running,  plainly  pleads  the 
negligent  proximity  of  the  building 
to  the  tracks  as  the  proximate  cause 
of  the  injury,  and  does  not  warrant 
the  admission  of  evidence  to  support 
the  theory  that  the  deceased  was  in- 
jured in  consequence  of  being  pushed 
off  the  moving  car  by  one  of  defend- 
ant's, servants.  Chicago,  etc.,  R.  Co. 
v.  McDonough,  112  111.  A.  315.  (2) 
Evidence  to  the  effect  that  defend- 
ant's station  was  an  unfit  place  for 
passengers  to  remain  while  waiting 
for  trains  because  of  the  close  prox- 
imity of  a  privy  is  inadmissible  when 
plaintiff  did  not  allege  this  as  a  rea- 
son why  he  did  not  go  to  the  station 
and  procure  a  ticket.  Everett  v.  Chi- 
cago, etc.,  R.  Co.,  69  Iowa  15,  28  NW 
410,  58  AmSR  207.  (3)  Where,  in 
an  action  for  the  wrongful  ejection 
of  a  passenger  at  a  station,  plaintiff 
counted  only  on  the  wrongful  acts 
at  such  station,  evidence  of  a  con- 
versation between  plaintiff  and  the 
conductor  at  another  station,  and 
three  hours  after  the  train  had  left 
the  station  where  the  ejection  occur- 
red, was  properly  excluded.  Pier- 
son  v.  Illinois  Cent.  R.  Co.,  159  Mich. 
110,  123- NW  576.  (4)  The  petition, 
in  an  action  for  injury  to  a  passen- 
ger from  being  ejected  after  being 
carried  beyond  her  station,  having 
claimed  no  recovery  for  injury  to  her 
child  who  accompanied  her,  evidence 
that  it  got  no  supper  or  breakfast 
where  they  were  ejected  was  inad- 
missible. Missouri,  etc.,  R.  Co.  v. 
Richardson,  (Tex.  Civ.  A.)  131  SW 
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1139.  (5)  Where  a  complaint  for  the 
ejection  of  a  passenger  from  a  street 
car  was  based  merely  on  the  breach 
of  the  contract  of  carriage,  and  did 
not  allege  the  employment  of  an  In- 
competent conductor,  evidence  of  the 
general  character  and  disposition  of 
the  conductor  who  ejected  plaintiff 
was  properly  excluded.  Braymer  v. 
Seattle,  etc.,  R.  Co.,  35  Wash.  346, 
77  P  495. 

[c]  Where  the  declaration  seeks 
to  recover  for  an  unlawful  ejection 
and  not  for  a  removal  with  unneces- 
sary force  or  violence,  if  the  re- 
moval itself  was  justifiable,  unneces- 
sary force  cannot  be  shown.  Chi- 
cago, etc.,  R.  Co.  v.  Field,  7  Ind.  A. 
172,  34  NE  406,  52  AmSR  444;  John- 
son v.  Concord  R.  Corp.,  4  6  N.  H.  213, 
88  AmD  199. 

[d]  Misdirection  of  ticket  agent. 
— In  the  absence  of  any  averment  of 
declarations  made  by  a  ticket  agent, 
that  plaintiff  might  enter  a  train 
without  a  ticket  and  pay  fare  on  the 
car  to  a  certain  point,  such  declara- 
tions cannot  be  proved  on  the  trial. 
Wells  v.  Alabama,  etc.,  R.  Co.,  67 
Miss.  24,  6  S  737. 

[e]  Where  the  declaration  suffi- 
ciently avers  special  damages  it  is 
proper  to  show  that  plaintiff  was  a 
jeweler,  and  that  his  profits  during 
the  months  of  the  year  preceding  the 
accident  were  of  certain  specific 
sums,  and  that  during  the  months 
following  the  accident  they  were  of 
certain  other  specific  sums  less  than 
before  the  accident.  Chicago  Union 
Tract.  Co.  v.  Brethauer,  125  111.  A. 
204  [aff  223  111.  521,  79  NE  287]. 

63.  Louisville,  etc.,  R.  Co.  v. 
Grimes,  184  Ala.  413,  63  S  554;  South- 
ern R.  Co.  v.  Lynn,  128  Ala.  297,  29 
S  573;  Bough  v.  Metropolitan  St.  R. 
Co.,  82  App.  Div.  215,  81  NYS  771, 
13  NYAnnCas  56;  Raynbr  v.  Wil- 
mington Seacoast  R.  Co.,  129  N.  C. 
195,  39  SE  821. 

[a]  Evidence  held  admissible. — 
Where  plaintiff  alleged  that  he  was 
ejected  from  defendant's  street  car 
without  any  fault  on  his  part,  which 
was  denied  by  the  answer,  it  was 
error  to  exclude  evidence  that  com- 
plaint was  made  to  the  conductor 
by  a  passenger  in  the  car  as  to  the 
language  which  plaintiff  used  before 
ejection,  on  the  ground  that  the  only 
defense  pleaded  was  that  plaintiff 
was  not  a  passenger  by  reason  of 
his  failure  to  pay  fare.  Bough  v. 
Metropolitan  St.  R.  Co.,  82  App.  Div. 
215,  81  NYS  771,  13  NYAnnCas 
56. 

[b]  Evidence  held  inadmissible. — 

(1)  Where,  in  an  action  against  a 
railroad  company  by  a  passenger  to 
recover  damages  for  being  wrong- 
fully ejected  from  defendant's  train, 
the  only  pleas  interposed  were  that 
of  the  general  issue,  and  a  special 
plea  setting  up  that  plaintiff  was 
ejected  on  account  of  his  boisterous 
conduct  on  the  train,  evidence  re- 
lating to  the  boisterous  conduct  of 
persons  other  than  plaintiff,  or  show- 
ing that  there  was  a  subsequent  dif- 
ficulty between  the  conductor  who 
ejected  plaintiff  and  plaintiff,  is 
wholly  irrelevant  and  immaterial. 
Southern  R.  Co.  v.  Lynn,  128  Ala.  297, 
29  S  573.  (2)  Where,  in  an  action 
for  damages  for  wrongful  ejection 
from  defendant's  train  while  a  pas- 
senger thereon,  plaintiff  alleged  that 
he  was  willing  to  pay  the  proper 
fare  and  was  wrongfully  put  off 
without  being  allowed  to  pay  it.  and 
the  answer  simply  denied  the  wrong- 
ful ejection,  evidence  that  plaintiff 
was  drunk  at  the  time  of  his  ejec- 
tion was  not  admissible  in  justifi- 
cation. Raynor  v.  Wilmington  Sea- 
coast  R.  Co.,  129  N.  C.  195,  39  SE 
821. 

64.  Logan  v.  Hannibal,  etc.,  R. 
Co.,  77  Mo.  663;  Percy  v.  Metropoli- 
tan St.  R.  Co.,  58  Mo.  A.  75. 
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tween  plaintiff's  pleadings  and  proof  it  is  fatal  to 
a  recovery.65  An  immaterial  variance,  however, 
which  in  no  wise  prejudices  defendant's  case  will 
not  affect  plaintiff's  recovery.66 

[§  1222]  4.  Evidence — a.  Presumptions  and 
Burden  of  Proof.  Presumptions.67  In  the  absence 
of  evidence  to  the  contrary,  it  will  be  presumed  that 
a  transfer  given  to  a  passenger  in  due  course  was  a 
proper  token  of  transfer  and  entitled  the  passenger 
to  passage  on  the  car  to  which  he  transferred,68  and 
that  the  conduct  of  the  conductor  of  that  car  in 
refusing  to  receive  the  transfer  was  unwarranted.69 
Where,  although  the  evidence  is  conflicting,  the 
weight  of  testimony  is  that  the  ticket  offered  the 
conductor  had  not  expired  but  was  still  in  force, 
the  act  of  the  conductor  in  destroying,  contrary  to 
his  duty,  the  ticket,  raises  a  presumption  that,  if 
preserved,  it  would  have  supported  plaintiff's  claim, 
as  it  is  the  conductor's  duty  in  any  event  to  turn 
it  in  to  the  auditor  of  the  road.70  Where  a  count 
for  wrongful  ejection  of  a  passenger  riding  on  a 
pass  does  not  allege  that  he  was  a  person  to  whom 
a  pass  could  be  issued,  it  will  be  presumed  that  it 
was  a  free  pass,  but  not  that  he  was  a  person  not 


66.  Alia. — Bowie  v.  Birmingham 
R.,  etc.,  Co.,  125  Ala.  397,  27  S  1016, 
82  AmSR  247,  50  LRA  632. 

Ark.- — Dobbins  v.  Little  Rock  R., 
etc.,  Co.,  79  Ark.  85,  95  SW  794,  9 
AnnCas  84. 

Ky. — -Chesapeake,  etc.,  R.  Co.  v. 
Collinsworth,  152  Ky.  197,  153  SW 
241. 

Mo. — Raming  v.  Metropolitan  St. 
R.  Co.,  157  Mo.  477,  57  SW  268. 

Tex. — Allin  v.  Gulf,  etc.,  R.  Co.,  26 
Tex.  Civ.  A.  43,  62  SW  1079. 

Va. — Norfolk,  etc.,  R.  Co.  v.  War- 
den, 117  Va.  801,  86  SE  103. 

[a]  Variance  held  fatal. —  (1) 
Where  the  petition  alleged  that  plain- 
tiff had  a  right  to  a  drover's  pass, 
but  was  unlawfully  ejected,  while 
the  proof  showed  that  the  agent 
gave  plaintiff  a  bill  of  lading  for  his 
cattle  in  lieu  of  a  live-stock  contract, 
and  stated  that  he  could  ride  with 
his  cattle  on  the  bill  of  lading,  but 
that  the  conductor  would  not  recog- 
nize the  bill  of  lading  as  transpor- 
tation, there  was  a  fatal  variance. 
Chesapeake,  etc.,  R.  Co.  v.  Collins- 
worth,  152  Ky.  197,  153  SW  241. 
(2)  Where  a  petition  against  a  street 
railroad  company  for  injuring  a 
newsboy  alleged  that  the  gripman 
pushed  plaintiff  from  the  car,  and 
the  evidence  showed  that  the  grip- 
man  first  shoved  him  with  at  broom 
and  then  struck  at  him  with  his 
hand,  in  neither  case  touching  him, 
and  that  plaintiff  fell  from  the  car 
in  dodging  the  threatened  blow,  such 
evidence  does  not  correspond  with 
the  allegation,  and  it  was  error  to 
overrule  a  demurrer  thereto.  Ram- 
ing v.  Metropolitan  St.  R.  Co.,  157 
Mo.  477,  57  SW  268. 

66.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Quinn,  146  Ala.  330,  39  S  756; 
Louisville,  etc.,  R.  Co.  v.  Penick,  8 
Ala.  A.  558,  62  S  965. 

Cal. — Clare  v.  Northwestern  Pac. 
R.  Co.,  21  Cal.  A.  214,  131  P  323. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  521,  79  NE  287, 
114  AmSR  352;  Illinois  Cent.  R.  Co. 
v.  Davenport,  177  111.  110,  52  NE  266 
[aff  75  111.  A.  579]. 

Kv. — Southern  R.  Co.  v.  Hawkins, 
121  Ky.  415,  89  SW  258,  28  KyL  364. 

Mo. — Randell  v.  Chicago,  etc.,  R. 
Co.,  102  Mo.  A.  342,  7-6  SW  493. 

N.  C. — Edwards  v.  Southern  R.  Co., 
162  N.  C.  278,  78  SE  219. 

[a]  Variance  held  immaterial:  (1) 
Between  an  allegation  that  the  train 
was  in  motion  when  the  passenger 
was  ejected  therefrom  and  proof 
that  it  was  not  in  motion.  Louis- 
ville, etc.,  R.  Co.  v.  Penick,  8 
Ala.  A.  558,  62  S  965.  (2)  Between 
a  complaint  alleging  that  the  car- 


rier's servants  ejected  the  passen- 
ger, and  proof,  relating  to  the  re- 
fusal of  the  conductor  relative  to  a 
single  trip  ticket,  and  the  passen- 
ger's insistence  in  his  demand  for  a 
round  trip  ticket.  Clare  v.  North- 
western Pac.  R.  Co.,  21  Cal.  A.  214, 
131  P  323.  (3)  Where  a  petition 
alleged  the  purchase  of  a  ticket  by 
plaintiff,  which  entitled  him  to  ride 
on  defendant's  train,  and  that  de- 
fendant's conductor  willfully,  wrong- 
fully, and  in  violation  of  plaintiff's 
rights  as  a  passenger  forced  him  to 
leave  the  train,  and  the  evidence 
showed  the  purchase  of  the  ticket 
as  alleged,  but  that,  through  the 
negligence  of  the  ticket  agent  or  of 
a  conductor  prior  to  the  one  who 
ejected  plaintiff,  it  was  so  punched 
as  to  render  it  valueless  for  use  at 
the  time  that  plaintiff  was  ejected, 
since  the  cause  of  action,  as  set  up 
in  the  petition,  was  in  contract,  and 
not  in  tort,  there  was  no  fatal  vari- 
ance between  the  proof  and  the  peti- 
tion. Southern-  R.  Co.  v.  Hawkins, 
121  Ky.  415,  89  SW  258,  28  KyL  364. 

[b]  Where  the  essence  of  the 
complaint  is  the  excessive  force  and 
violence  used  in  the  ejection,  a  vari- 
ance, if  'any,  between  a  petition,  al- 
leging plaintiff  to  have  been  a  pas- 
senger, and  proof  that  she  was  only 
an  intruder,  is  immaterial.  Randell 
v.  Chicago,  etc.,  R.  Co.,  102  Mo.  A. 
342,  76  SW  493. 

67.  Presumptions  generally  see 
Evidence  [16  Cyc  1050]. 

68.  Birmingham  R.,  etc.,  Co.  v. 
Smith,  (Ala.  A.)  69  S  910;  Sommer- 
field  v.  St.  Louis  Transit  Co.,  108  Mo. 
A.  718,  84  SW  172. 

69.  Sommerfield  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  718,  84  SW  172. 

70.  Louisville,  etc.,  R.  Co.  v.  Don- 
aldson, (Ky.)  43  SW  439. 

71.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son. 11  Ala.  A.  621,  66  S  905. 

72.  Sommerfield  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  718.  84  SW  172. 

73.  Smith  v.  Indianapolis  St.  R. 
Co.,  158  Ind.  425,  63  NE  849. 

[a]  Illustration. — Where  the  com- 
plaint in  an  action  against  a  street 
railroad  company,  in  a  city  of  over 
one  hundred  thousand  population,  for 
the  ejection  of  a  passenger  for  the 
nonpayment  of  fare,  does  not  allege 
that  the  company  was  not  acting 
under  a  contract  with  the  city,  made 
in  pursuance  of  2  Burns  Rev.  St. 
(1901)  §  5458c  et  seq,  authorizing 
and  relating  to  such  contracts,  which 
would  authorize  the  charge  of  an  in- 
creased fare,  it  will  be  presumed 
that  the  requirement  of  the  conduc- 
tor as  to  the  payment  of  the  in- 
creased fare  was  lawful.     Smith  v. 


entitled  to  such  a  pass,  where  that  would  be  an 
offense  denounced  by  statute.71  Malice  may  be  pre- 
sumed from  the  wrongful  act  of  a  conductor  in 
ejecting,  without  explanation  or  excuse,  a  passenger 
who  presents  a  proper  transfer,  but  refuses  to  pay 
cash  fare.72  The  act  of  the  conductor  in  requiring 
an  increased  fare  may  be  presumed  lawful.73  A 
person  on  a  train  or  car  representing  himself  to  be 
the  conductor  and  dressed  in  the  uniform  of  such 
an  officer  and  actually  collecting  fares  from  pas- 
sengers will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  be  such  a  conductor  in  the  em- 
ploy of  the  carrier,  so  as  to  render  it  liable  for  his 
wrongful  ejection  of  a  passenger;74  but  the  author- 
ity of  a  brakeman  to  eject  a  passenger  will  not  be 
presumed,  and  must  be  proved.75 

Burden  of  proof.  As  in  other  civil  actions  the 
burden  of  proof  in  an  action  for  a  wrongful  or  im- 
proper ejection  is  on  plaintiff  in  the  first  instance  to 
prove  all  facts  necessary  to  establish  his  cause  of 
action.76  Thus  the  burden  of  proof  is  on  plaintiff, 
seeking  to  recover  damages  for  wrongful  ejection 
as  a  passenger,  to  show  that  he  was  rightfully  on 
the  vehicle  in  which  he  was  being  transported;77  and 

425. 

etc., 
530. 


Indianapolis  St.  R.  Co.,  158  Ind 
63  NE  849. 

74.  Lampkins  v.  Vicksburg, 
R.  Co.',  42  La.  Ann.  997,  8  S  . 
Compare  Lindsay  v.  Central  R.  etc., 
Co.,  46  Ga.  447  (holding  that  the 
mere  fact  that  a  negro  emerged  from 
the  car  and  stated  that  he  was  in 
charge  of  the  same  and  pushed  plain- 
tiff off  the  car  was  not  sufficient 
competent  legal  evidence  to  prove 
that  he  was  a  servant  of  the  com- 
pany). 

75.  Illinois  Cent.  R.  Co.  v.  Black, 
122  111.  A.  439;  Lake  Shore,  etc.,  R. 
Co.  v.  Peterson,  144  Ind.  214,  42  NE 
480,  43  NE  1. 

76.  Ala. — Birmingham  R.  Light, 
etc.,  Co.  v.  Turner,  154  Ala.  542.  45 
S  671. 

Del. — Whittington  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  563. 

Ga — Comer  v.  Foley,  98  Ga.  678, 
25  SE  671. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v 
Peterson,  144  Ind.  214,  42  NE  iS0\ 
43  NE  1  (authority  of  brakeman  to 
eject  plaintiff). 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky.  81,  140  SW  71. 

Mich. — Miller  v.  Detroit  United  R. 
Co.,  144  Mich.  1,  107  NW  714. 

Mo. — Raming  v.  Metropolitan  St. 
R.  Co.,  157  Mo.  477,  57  SW  268. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Alderete,  36  Tex.  Civ.  A.  142,  81  SW 
1246. 

[a]  Duty  to  issue  transfer. — In 

an  actioa  against  a  street  railroad 
company  for  ejecting  a  passenger 
who  presented  an  improperly  punched 
transfer,  the  burden  is  on  him  to 
show  that  the  conductor  on  the  first 
car  was  bound  to  issue  a  transfer 
to  him  to  the  car  from  which  he  was 
ejected.  Birmingham  R.  Light,  etc., 
Co.  v.  Turner,  154  Ala  542,  45  S  671. 

[b]  Authority  of  ticket  broker. — 
Where  one  purchases  of  a  ticket 
broker  a  ticket  which  purports  on  its 
face  to  have  been  irregularly  issued, 
he  has  the  burden  of  proving,  in  an 
action  against  the  company  for  ejec- 
tion from  a  train  for  refusal  to  pay 
his  fare  otherwise  than  with  the 
ticket,  that  the  sale  by  the  broker 
was  authorized.  Comer  v.  Foley,  98 
Ga.  678,  25  SE  671. 

Burden  of  proof  generally  see  Evi- 
dence [16  Cyc  926]. 

77.  Louisville,  etc.,  R.  Co.  v.  Ma- 
son, 4  Ala.  A.  353.  58  S  963;  Georgia 
Cent.  R.  Co.  v.  Cannon.  106  Ga.  828, 
32  SE  874;  Coine  v.  Chicago,  etc..  R. 
Co.,  123  Iowa  458.  99  NW  134;  Gar- 
rett v.  St.  Louis  Transit  Co..  219  Mo. 
65,  118  SW  68,  16  AnnCas  678. 

[a]  Intent  to  produce  ticket. — In 
an  action  by  a  passenger  who  was 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

143 


§§  1222-1223] 


CARRIERS 


[IOC.  J.]  787 


until  this  is  shown  the  burden  does  not  devolve  on 
defendant  to  show  that  the  ejection  was  lawful.78 
Where  plaintiff  used  violence  in  resisting  the  ejec- 
tion, the  burden  is  on  him  to  prove  that  his  acts  did 
not  contribute  to  the  injury.79  But  under  a  statu- 
tory provision  that  the  burden  of  proof  in  the  whole 
action  lies  on  the  party  who  would  be  defeated  if 
no  evidence  were  given  on  either  side,80  where  de- 
fendant by  its  answer  admits  that  plaintiff  is  en- 
titled to  actual  damages,  the  burden  of  proof  is  on 
defendant.81  And  in  any  event  it  is  incumbent  on 
defendant,  when  the  burden  is  cast  on  it  by  the 
pleading  and  evidence,  to  prove  matters  of  defense 
alleged  by  it,82  such  as  that  the  ejection  was  prop- 


erly made,83  or  that  it  was  on  statutory  grounds."'4 
Where  a  passenger  who  had  previously  given  up  his 
ticket  is  ejected,  the  presumption  is  against  the 
carrier,  and  it  devolves  on  it  to  show  that  the  con- 
ductor acted  rightly  and  under  authority  of  the 
law.8S 

[$  1223]    b.  Admissibility  of  Evidence.80  The 

general  rules  regulating  the  competency,  relevancy, 
and  materiality  of  evidence  in  civil  cases  apply  in 
an  action  for  a  wrongful  or  improper  ejection  I  com 
a  train  or  car,87  and  subject  to  these  rules  any  evi- 
dence is  in  general  admissible  which  tends  to  prove 
any  material  fact  in  issue;88  but  evidence  of  facts 
which  are  irrelevant  or  immaterial  is  inadmissible 


ejected  from  a  railroad  train,  al- 
though he  had  a  ticket,  where  the 
company  defended  on  the  ground 
that  he  failed  to  produce  his  ticket, 
the  burden  of  proving  that  he  in- 
tended to  produce  his  ticket  and  that 
he  so  notified  the  conductor  is  on 
plaintiff.  Louisville,  etc.,  R.  Co.  v. 
Mason,  4  Ala.  A.  353,  58  S  963. 

78.  Central  of  Georgia  R.  Co.  v. 
Cannon,  106  Ga.  828,  32  SE  874. 

79.  Jackson  v.  Old  Colony  St.  R. 
Co.,  206  Mass.  477,  92  NE  725,  30 
LRANS  1046,  19  AnnCas  615. 

80.  See  Louisville,  etc.,  R.  Co.  v. 
Champion,  68  SW  143,  24  KyL  87 
(under  Civ.  Code  Prac.  §  526). 

81.  Louisville,  etc.,  R.  Co.  v. 
Champion,  68  SW  143,  24  KyL  87. 

82.  Snellbaker  v.  Paducah,  etc., 
R.  Co.,  94  Ky.  597,  23  SW  509,  15 
KyL  380;  Holt  v.  Hannibal,  etc.,  R. 
Co.,  174  Mo.  524,  74  SW  631;  Fergu- 
son, v.  Missouri  Pac.  R.  Co.,  144  Mo. 
A.  262,  128  SW  799;  Daniels  v.  Flor- 
ida, etc.,  R.  Co.,  62  S.  C.  1,  39  SE 
762. 

[a]  Conditions  of  ticket. — Where 
a  carrier  defends  an  action  by  a  pas- 
senger for  wrongful  ejection  on  the 
ground  of  the  passenger's  failure 
to  comply  with  the  conditions  of  his 
ticket,  the  burden  of  proof  is  on  the 
carrier  to  show  such  conditions. 
Daniels  v.  Florida,  etc.,  R.  Co.,  62  S. 
C.  1,  39  SE  762. 

83.  Ferguson  v.  Missouri  Pac.  R. 
Co.,  144  Mo.  A.  262,  128  SW  799. 

84.  Ferguson  v.  Missouri  Pac.  R. 
Co.,  144  Mo.  A.  262,  128  SW  799. 

[a]  In  Missouri  under  Rev.  St. 
(1899)  §  1074  (Annot.  St.  [1906]  p 
923),  authorizing  the  ejection  of  pas- 
sengers for  nonpayment  of  fare  or 
offensive  conduct,  the  burden  is  on 
a  railroad  company  sued  for  ejecting 
a  passenger  to  show  ejection  on  a 
statutory  ground.  Ferguson  v.  Mis- 
souri Pac.  R.  Co.,  144  Mo.  A.  262,  128 
SW  799. 

85.  Georgia  R.  Co.  v.  Homer,  73 
Ga.  251. 

86.  Admissibility  under  the  plead- 
ings see  supra  §  1221. 

Res  gestae  see  Evidence  [16  Cyc 
1241]. 

87.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

88.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Grimes,  184  Ala.  413,  63  S  554; 
Birmingham  R.(  etc.,  Co.  v.  Smith, 
(A.)  69  S  910. 

Cal. — Brigham  v.  Southern  Pac.  R. 
Co.,  2  Cal.  A.  522,  84  P  306. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619,  82  SE  299. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  521,  79  NE  287, 
114  AmSR  352  [aff  125  111.  A.  204]; 
Malmgren  v.  Aurora,  etc.,  R.  Co.,  193 
111.  A.  241. 

Ind. — Brown  v.  Terre  Haute,  etc.. 
Tract.  Co.,  (A.)  110  NE  703,  113  NE 
313. 

Ky, — Lexington,  etc.,  R.  Co.  v. 
Lyons,  104  Ky.  23,  46  SW  209,  20 
KyL  516. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Kirby,  91  Md.  313,  46  A  975. 

Mass. — Maroney  v.  Old  Colony, 
etc.,  R.  Co.,  106  Mass.  153,  8  AmR 
305. 

Minn. — Konkle  v.  St.  Paul  City  R. 
Co..  119  Minn.  177,  137  NW  738. 

N.  J. — Peterson  v.  Middlesex,  etc., 
Tract.  Co.,  71  N.  J.  L.  296,  59  A  456. 


N.  Y. — Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Div.  8,  51  NYS  216, 
5  NYAnnCas  315. 

Pa. — Torak  v.  Philadelphia,  etc., 
R.  Co.,  60  Pa.  Super.  248;  Wilson  v. 
Pennsylvania,  etc.,  R.  Co.,  34  Pa. 
Super.  504. 

S.  C. — Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  514,  68  SE  770;  Ma- 
gill  v.  Seaboard  Air  Line  R.  Co.,  84 
S.  C.  416,  66  SE  561;  Weber  v.  South- 
ern R.  Co.,  65  S.  C.  356,  43  SE  888. 

Tex.— Southern  Kansas  R.  Co.  v. 
Wallace,  (Civ.  A.)  152  SW  873; 
Texas,  etc.,  R.  Co.  v.  Wharton,  (Civ. 
A.)  145  SW  282;  Southern  Pac.  Co. 
v.  Bailey,  (Civ.  A.)  91  SW  820;  Pull- 
man Palace  Car  Co.  v.  Cain,  15  Tex. 
Civ.  A.  503,  40  SW  220. 

W.  Va. — Wilhelm  v.  Parkersburg, 
etc.,  R.  Co.,  74  W.  Va.  678,  82  SE 
1089. 

[a]     Evidenca   held  admissible. — 

(1)  On  an  issue  as  to  whether  a 
ticket  agent  represented  that  an  ex- 
cursion ticket,  limited  by  its  terms 
to  two  days  from  date  of  sale,  was 
in  fact  good  for  a  longer  time,  a 
circular  letter  issued  by  the  general 
passenger  agent,  directing  the  ticket 
agent  thus  to  limit  all  such  tickets, 
is  admissible.  Lexington,  etc.,  R.  Co. 
v.  Lyons,  104  Ky.  23,  46  SW  209,  20 
KyL  516.  (2)  On  the  issue  whether 
the  buyer  of  a  ticket  for  his  trans- 
portation over  a  railroad  had  notice 
of  a  rule  of  the  railroad  corporation 
restricting  holders  of  such  tickets 
to  passage  on  special  trains  before 
he  undertook  to  pass  by  it  on  a  reg- 
ular train,  evidence  is  admissible 
that  at  the  time  of  buying  it  he  in- 
quired of  the  seller  whether  he  could 
pass  on  that  train  by  it,  and  was 
answered  that  he  could,  although  the 
seller  was  not  an  agent  of  the  cor- 
poration. Maroney  v.  Old  Colony, 
etc.,  R.  Co.,  106  Mass.  153,  8  AmR 
305.  (3)  In  an  action  for  ejection  of 
a  passenger  who  tendered  fare  in 
Canadian  money,  evidence  that  the 
coin  tendered  was  received  by  plain- 
tiff from  defendant  company  through 
another  conductor  in  change  is  ad- 
missible. Konkle  v.  St.  Paul  City 
R.  Co.,  119  Minn.  177,  137  NW  738. 
(4)  Evidence  that  a  third  person  of- 
fered to  pay  plaintiff's  fare  is  ad- 
missible where  the  complaint  alleged 
that,  on  a  friend  offering  to  pay 
plaintiff's  fare,  the  conductor  cursed 
violently  and  said  he  should  not 
ride.  Weber  v.  Southern  R.  Co.,  65 
S.  C.  356,  43  SE  888.  (5)  Evidence 
that  the  conductor  did  not  ask  the 
ejected  person  whether  she  had 
money  or  ask  her  for  any  is  admis- 
sible, where  there  is  evidence  that  the 
conductor  told  her  that  she  could  do 
nothing  but  get  off,  to  show  that 
the  conductor  was  hasty.  Southern 
Kansas  R.  Co.  v.  Wallace,  (Tex.  Civ. 
A.)  152  SW  873.  (6)  Evidence  that 
plaintiff  was  unaccustomed  to  travel- 
ing on  a  train,  and  that,  up  to  the 
time  she  was  put  off  at  the  station 
in  question,  she  had  not  been  at  the 
station  before,  is  admissible,  as  tend- 
ing to  show  her  mental  distress  in 
being  put  off,  and  the  causes  which 
led  to  such  distress,  and  to  contra- 
dict the  testimony  of  defendant's 
auditor  that  she  left  the  train  vol- 
untarily. St.  Louis,  etc.,  R.  Co.  v. 
McAnellia,    (Tex.  Civ.  A.)   110  SW 
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936.  (7)  In  an  action  for  damages 
alleged  to  have  been  sustained  by 
plaintiff  from  ill  treatment  by  de- 
fendant's inspector,  evidence  that 
when  the  inspector  ordered  plaintiff 
off  the  train  he  was  gruff  and  insult- 
ing, and  said  to  a  gentleman  passen- 
ger interfering  by  reason  thereof, 
"It  is  none  of  your  business.  I  will 
not  give  you  my  name.  I  don't  have 
to.  I  don't  care  if  I  do  lose  my  job. 
I  was  going  to  quit  anyhow," — is 
admissible  as  tending  to  character- 
ize the  conduct  of  the  inspector,  and 
to  show  that  the  language  used  to 
plaintiff  was  in  the  hearing  of  the 
other  passengers.  Southern  Pac.  Co. 
v.  Bailey,  (Tex.  Civ.  A.)  91  SW  820. 
(8)  In  an  action  for  injuries  sus- 
tained by  being  ejected  from  a 
freight  train,  where  it  appeared  that 
the  agent  of  the  carrier  sold  plain- 
tiff a  ticket  good  on  the  train,  and 
promised  him  a  permit  required  by 
the  rules  of  the  carrier,  testimony  of 
plaintiff  is  admissible  to  show  that 
he  did  not  know  what  a  permit  was, 
and  did  not  understand  that  he 
would  be  given  any  evidence  of  it, 
other  than  the  ticket,  and  that  he 
did  not  know  prior  to  entering  the 
train  that  he  was  required  to  sign 
and  procure  a  freight  train  permit. 
Houston,  etc.,  R.  Co.  v.  Berry,  (Tex. 
Civ.  A.)  84  SW  258.  (9)  In  an  ac- 
tion for  a  wrongful  ejection  by  a 
conductor  of  a  train,  evidence  of  the 
conduct  of  a  flagman  in  compelling 
plaintiff  to  leave  the  train  is  admis- 
sible where  the  flagman  testifies  that 
he  was  authorized  by  the  conductor 
to  eject  plaintiff.  Alabama,  etc.,  R. 
Co.  v.  Tapia,  94  Ala.  226,  10  S  236. 

[b]  Proximate  cause. — In  an  ac- 
tion for  injury  to  a  passenger  wrong- 
fully required  to  leave  a  train  while 
it  was  in  motion,  testimony  of  the 
brakeman  that  he  saw  plaintiff  leave 
the  train,  and  did  not  tell  him  to 
stop,  is  admissible  to  show  that  neg- 
ligence in  requiring  plaintiff  to  leave 
the  train  was  the  proximate  cause 
of  his  injury.  Kansas  City,  etc.,  R. 
Co.  v.  Florence,  (Tex.  Civ.  A.)  138 
SW  430. 

[c]  Validity     of     transfer. —  (1) 

Where  the  validity  of  a  municipal 
ordinance  relating  to  transfers  was 
being  contested  when  plaintiff  was 
forcibly  ejected  from  defendant's 
car  on  the  conductor's  refusal  '  to 
accept  a  regular  transfer,  and  such 
ordinance  was  afterward  sustained, 
it  was  proper  to  admit  testimony 
that,  when  plaintiff  obtained  the 
transfer,  the  conductor  from  whom  he 
secured  it  stated  that  it  was  good  on 
the  car  from  which  he  was  ejected, 
over  objection  that  defendant,  re- 
garding the  ordinance  as  invalid,  had 
instructed  its  conductors  not  to  re- 
ceive such  a  trrnsfer  as  plaintiff 
tendered.  Chicago  Union  Tract.  Co. 
v.  Brethauer,  223  111.  521,  79  NE  287, 
114  AmSR  352  [aff  125  111.  A.  204]. 
(2)  Where  defendant  claims  that 
plaintiff  was  ejected  because  he  re- 
fused to  pay  fare  after  the  expira- 
tion of  the  time  limit  of  a  transfer 
slip  which  he  held,  the  transfer  slip 
is  properly  admissible  in  evidence  as 
a  material  part  of  plaintiff's  case, 
and,  if  defendant  offers  evidence  of 
the  expiration  of  the  time  limit, 
plaintiff  may  in  rebuttal  show  how 
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either  on  behalf  of  plaintiff89  or  defendant.90  Thus 
evidence  as  to  a  passenger's  character  may  not  be 
given  by  him  where  it  is  not  attacked;91  but,  in  ex- 
planation of  its  conduct  in  wrongfully  ejecting  a 
passenger  defendant  may  prove  plaintiff's  miscon- 
duct on  a  prior  trip,  although  such  misconduct  does 
not  excuse  the  ejection.92  In  an  action  for  being 
ejected  from  a  waiting  room,  an  order  of  the  state 
railroad  commission  requiring  the  waiting  room  to 
be  open  one  hour  before  the  arrival  of  trains  is  ad- 
missible as  establishing  the  reasonableness  of  the 
time  during  which  defendant  must  keep  open  its 
waiting  room.93 

For  the  purpose  of  showing  the  passenger's  in- 
tent and  right  to  be  transported  evidence  is  admis- 
sible that  he  endeavored  to  procure  a  proper  ticket 
before  entering  the  car;94  and  he  may  introduce  a 
receipt  given  by  defendant's  agent  when  he  pur- 


chased his  ticket.95  Where  a  passenger  is  ejected 
because  of  an  erroneous  claim  that  his  ticket  was 
not  a  proper  one,  plaintiff  may  testify  as  to  his 
exhibiting  the  ticket  to  other  persons  on  the  day 
he  was  ejected  and  after  he  had  left  the  train,98 
and  the  testimony  of  these  persons  descriptive  of 
the  ticket  may  be  admitted  when  taken  in  connec- 
tion with  other  evidence  tending  to  identify  it  as 
the  same  ticket  offered  by  plaintiff  to  the  conductor 
and  refused  by  him;97  and  it  is  also  competent  for 
plaintiff  to  show  where  the  ticket  had  been  since 
the  day  he  was  ejected,  its  identity  being  in  ques- 
tion;98 but  testimony  as  to  why  on  boarding  the 
train  after  his  ejection  he  paid  cash  fare  to  a  point 
beyond  the  one  to  which  his  ticket  read  is  immate- 
rial.99 As  disproving  his  good  faith  and  purpose  to 
pay  fare,  evidence  that  he  had  no  money  with  him 
is  competent,1  and  where  the  evidence  is  conflicting 


he  had  occupied  his  time  in  order  to 
establish  his  claim  that  the  time 
limit  had  not  expired.  "Wilson  v. 
Pennsylvania,  etc.,  R.  Co.,  34  Pa. 
Super.  504. 

[d]  Ratification  of  wanton  acts. — 
Where  plaintiff's  evidence  tended  to 
show  that  the  ejection  was  wanton 
and  malicious,  but  that  defendant 
company  approved  of  the  acts  of  its 
conductor  by  retaining  him  in  its 
service,  it  was  error  to  exclude  evi- 
dence offered  by  defendant  that  such 
conductor  was  prosecuted  criminally 
for  his  assault  on  plaintiff  and  was 
acquitted,  since  such  evidence  tended 
to  rebut  the  presumption  that  de- 
fendant by  retaining  the  conductor 
in  its  service  ratified  his  wrongful 
acts.  Peterson  v.  Middlesex,  etc., 
Tract.  Co.,  71  N.  J.  L.  296,  59  A  456. 

89.  U.  S. — Pennsylvania  Co.  v. 
Lenhart,  120  Fed.  61,  56  CCA  467. 

Ala. — Southern  R.  Co.  v.  Bunnell, 
138  Ala.  247,  36  S  380;  Moore  v. 
Nashville,  etc.,  R.  Co.,  137  Ala.  495, 
34  S  617. 

Ky. — Southern  R.  Co.  v.  Hawkins, 
121  Ky.  415,  89  SW  258,  28  KyL  364. 

Mont. — Brian  v.  Oregon  Short  Line 
R.  Co..  40  Mont.  109,  105  P  489,  25 
LRANS  459,  20  AnnCas  311. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Cope- 
land,  17  Tex.  Civ.  A.  55,  42  SW  239. 

Vt. — Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt.  108,  71  A  1103,  137  AmSR 
987. 

Wash. — Clark  v.  Great  Northern  R. 
Co..  31  Wash.  658,  72  P  477. 

[a]    Evidence  held  inadmissible. — 

(1)  Declarations  of  passengers  in 
the  car  that  plaintiff  was  a  "beat 
and  bum,"  made  as  he  walked  out  of 
the  car  behind  the  conductor.  South- 
ern R.  Co.  v.  Hawkins,  121  Ky.  415, 
89  SW  258,  28  KyL,  364.  (2)  Evi- 
dence that  plaintiff  in  consequence 
of  the  injuries  was  unable  to  assist 
his  employees  in  cutting,  etc.,  cer- 
tain timber  he  had  contracted  to  pur- 
chase, and  was  compelled  to  abandon 
the  contract  at  a  great  loss,  is 
inadmissible  to  show  special  dam- 
ages, where  it  appears  that  the 
work  he  was  rendered  unable  to  do 
was  but  a  small  part  of  a  business 
of  considerable  magnitude,  and  that 
the  work  might  have  been  performed 
by  a  competent  employee,  the  loss 
being  more  particularly  the  proxi- 
mate result  of  plaintiff's  voluntary 
abandonment  of  the  contract  than 
of  the  injuries.  Wells  v.  Boston,  etc., 
R.  Co.,  82  Vt.  108,  71  A  1103,  137 
AmSR  987.  (3)  Where,  in  an  action 
for  ejecting  a  passenger  for  refusal 
to  pay  fare  except  by  a  ticket  which 
he  had  purchased  from  a  broker, 
and  which  was  not  transferable,  the 
evidence  shows  that  he  refused  to 
pay  his  fare  or  get  off  the  train  after 
he  was  informed  that  the  ticket  was 
invalid,  evidence  that  the  carrier  had 
waived  the  nontransferable  condi- 
tions in  the  tickets  and  had  encour- 
aged the  sale  of  the  same  through 
brokers  is  not  admissible  as  show- 
ing plaintiff's  good  faith  in  going  on 


the  train,  his  good  faith  at  that  time 
being  immaterial.  Clark  v.  Great 
Northern  R.  Co.,  31  Wash.  658,  72 
P  477. 

[b]  A  passenger's  testimony  as  to 
whether  she  preferred  to  get  off  or 
stay  on  a  train  from  which  she  had 
been  wrongfully  ejected  is  immate- 
rial, if  she  was  in  fact  ejected. 
Texas,  etc.,  R.  Co.  v.  "Wharton,  (Tex. 
Civ.  A.)  145  SW  282'. 

[c]  Negotiations  for  settlement. — 
A  railroad  company  is  liable  in  dam- 
ages, without  notice  or  demand,  for 
the  action  of  a  conductor  in  wrong- 
fully ejecting  a  passenger,  where  the 
conductor  acted  without  malice,  and 
in  an  action  to  recover  such  dam- 
ages evidence  of  negotiations  be- 
tween the  parties  for  a  settlement  is 
not  admissible  on  the  theory  that 
it  shows  a  ratification  by  the  com- 
pany of  the  conductor's  action. 
Pennsylvania  Co.  v.  Lenhart,  120  Fed. 
61,  56  CCA  467. 

90.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Grimes,  184  Ala.  413,  63  S  554; 
Mobile  St.  R.  Co.  v.  "Watters,  135 
Ala.  227,  33  S  42. 

Ind. — Pennsylvania  Co.  v.  Bray, 
125  Ind.  229,   25  NE  439. 

Ky.— Louisville,  etc.,  R.  Co.  v.  Al- 
umbaugh,  51  SW  18,  21  KyL  134; 
Louisville,  etc.,  R.  Co.  v.  Welsh,  13 
KyL  732. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Knight,  122  Md.  576,  89  A  1091. 

S.  C. — Dagnall  v.  Southern  R.  Co., 
69  S.  C.  110,  48  SE  97. 

[a]  Declarations. — Where  the 
ground  on  which  plaintiff  seeks  to 
charge  defendant  is  that  the  con- 
ductor had,  by  putting  plaintiff's  in- 
testate in  fear,  caused  him  to  jump 
from  a  rapidly  moving  train,  what 
plaintiff's  intestate  and  his  com- 
panion said,  before  getting  on  the 
train,  about  riding  on  it  without  pay 
is  inadmissible  as  evidence.  Louis- 
ville, etc.,  R.  Co.  v.  Alumbaugh,  51 
SW  18,  21  KyL  134. 

[b]  Conductor's  report. — "Where,  in 
an  action  by  a  passenger  against  a 
railroad  company  for  being  ejected 
from  a  train,  it  appeared  that  the 
passenger  bought  a  return  trip  ticket, 
and  that  the  conductor  retained  the 
return  part  and  returned  the  going 
part,  and  that  on  the  return  trip  the 
going  part  of  the  ticket  was  refused, 
and  the  company  offered  in  evidence 
the  report  of  the  conductor  on  the 
train  on  which  plaintiff  took  the 
original  passage,  who,  it  was  con- 
tended, took  the  wrong  end  of  the 
passenger's  ticket,  and  the  report 
was  made  out  after  the  conductor's 
arrival  at  his  place  of  destination, 
and  there  was  no  space  in  the  report 
for  entering  errors  of  the  character 
in  controversy,  and  the  report  was 
not  offered  for  the  purpose  of  cor- 
roborating that  testimony  of  the 
conductor  that  he  was  the  conductor 
on  the  train  on  which  plaintiff  was 
a  passenger,  it  was  properly  ex- 
cluded. Pennsylvania  Co.  v.  Bray, 
125  Ind.  229,  25  NE  439. 


[c]  A  statute  providing  that  on 
the  trial  of  any  person  for  an  as- 
sault, etc.,  he  may  give  in  evidence 
any  opprobrious  words  or  abusive 
language  used  by  the  person  as- 
saulted at  or  near  the  time  of  the 
assault  in  extenuation  or  justifica- 
tion has  no  application  to  an  action 
for  ejection  of  a  passenger  because 
of  his  alleged  misconduct.  Nash- 
ville, etc.,  R.  Co.  v.  Moore,  148  Ala. 
63,  41  S  984  (construing  Cr.  Code 
[1896]   §  4345). 

91.  Savanah  Electric  Co.  v.  Bad- 
enhoop,  6  Ga.  A.  371,  65  SE  50;  Breen 
v.  St.  Louis  Transit  Co.,  102  Mo.  A. 
479,  77  SW  78. 

[a]  Successful  "business  man. — In 
an  action  for  a  wrongful  refusal  to 
accept  a  transfer  and  for  expulsion 
from  a  street  car,  evidence  by  plain- 
tiff that  he  was  a  successful  business 
man,  offered  on  the  theory  of  rebut- 
ting any  suggestion  that  plaintiff 
had  caused  his  ejection  to  make  a 
case  against  the  company,  is  irrele- 
vant and  inadmissible.  Savannah 
Electric  Co.  v.  Badenhoop,  6  Ga.  A. 
371,  65  SE  50. 

Habits  of  person  Injured  gener- 
ally see  Negligence  [29  Cyc  619]. 

92.  Reasor  v.  Paducah,  etc..  Ferry 
Co.,  152  Ky.  220,  153  SW  222,  43 
LRANS  820. 

93.  Widener  v.  Alabama  Great 
Southern  R.  Co.,  (Ala.)  69  S  558. 

94.  Perkins  v.  Missouri,  etc.,  R. 
Co.,  55  Mo.  201;  Dorsett  v.  Atlantic 
Coast  Line  R.  Co.,  156  N.  C.  439,  72 
SE  491. 

[a]  Illustration. — Where  plaintiff 
was  ejected  because  he  had  failed  to 
exchange  his  mileage  coupons  for  a 
ticket  and  had  refused  to  pay  his  fare 
except  with  the  mileage  coupons  on 
the  train,  he  was  entitled  to  testify 
whether  he  consented  to  the  agent's 
giving  him  a  tickeVto  a  junction  point 
instead  of  his  destination,  in  order 
to  show  that  he  had  not  voluntarily 
withdrawn  his  application  for  a 
ticket  to  destination.  Dorsett  v.  At- 
lantic Coast  Line  R.  Co.,  156  N.  C. 
439,  72  SE  491. 

95.  Coine  v.  Chicago,  etc.,  R.  Co., 
123  Iowa  458,  99  NW  134. 

96.  McGhee  v.  Cashin,  (Ala.)  40 
S  63. 

97.  McGhee  v.  Cashin,  (Ala.)  40 
S  63. 

98.  McGhee  v.  Cashin,  (Ala.)  40 
S  63. 

99.  McGhee  v.  Cashin,  (Ala.)  40 
S  63. 

1.  Atchison,  etc.,  R.  Co.  v.  Cuniffe, 
(Tex.  Civ.  A.)  57  SW  692.  But  see 
Southern  R.  Co.  v.  Bunnell,  138  Ala. 
247,  36  S  380  (holding  that,  in  an 
action  against  a  railroad  company 
for  wrongfully  ejecting  plaintiff  from 
a  train  before  he  reached  the  station 
for  which  he  supposed  he  had  pur- 
chased a  ticket,  evidence  that  plain- 
tiff tried  to  get  the  conductor  to 
lend  him  money  to  buy  a  ticket,  and 
that  plaintiff  had  only  a  few  cents, 
was   improperly  admitted). 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numDer. 
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as  to  whether  the  passenger  intended  to  pay  his 
fare,  evidence  of  his  conduct  in  taking  a  train  im- 
mediately before  entering  the  train  from  which  he 
was  ejected,  and  riding  thereon  without  payment  of 
fare;  is  admissible  ;2  but  where  a  passenger  had  paid 
his  fare  at  the  time  of  his  ejection,  evidence  that 
on  other  occasions  he  had  done  acts  showing  an  at- 
tempt to  avoid  payment  of  his  fare  is  inadmissible.3 
Where  plaintiff  refused  to  pay  fare,  he  cannot  tes- 
tify that  he  was  only  joking  and  that  he  really  in- 
tended to  pay  his  fare.* 

As  to  damages.  For  the  purpose  of  enhancing  the 
damages,  evidence  of  the  employee's  contemptuous 
manner  and  insulting  conduct  in  unlawfully  eject- 
ing a  passenger  is  admissible;5  and  on  the  other 
hand,  for  the  purpose  of  disproving  the  passenger's 
claim  to  exemplary  damages,  the  employee  may  tes- 
tify as  to  his  honest  belief  and  intent  in  making  the 
ejection;6  although  such  testimony  is  not  proper  or 
material  if  the  passenger's  claim  is  limited  to  com- 
pensatory damages.7  On  the  question  of  exem- 
plary damages,  plaintiff  may  introduce  evidence 


as  to  the  aggravating  circumstances  under  which  the 
ejection  was  made,8  such  as  in  regard  to  the  dangers 
of  the  place  of  ejection.'' 

Habit  or  custom;  similar  acts.  Evidence  of  a 
custom  of  the  carrier  or  its  employees  in  Tegard  to 
passengers  under  conditions  similar  to  those  that 
existed  at  the  time  and  place  in  question  may  be 
admitted,10  such  as  evidence  of  a  custom  amoi 
ductors  of  defendant's  road  to  issue  to  passenger 
on  payment  of  cash  fares  credit  slips  like  the  one 
exhibited,11  or  of  a  custom  of  checking  up  passen- 
gers.12 But  evidenceof  the  employee's  general  habit 
or  usual  disposition  concerning  the  treatment  of  pas- 
sengers is  inadmissible.13  So  where  a  passenger 
presents  a  ticket  on  which  he  is  entitled  to  ride,  and 
is  ejected,  the  carier  cannot  show  a  custom  to  issue 
such  tickets  for  certain  days  only,  in  the  absence  of 
proof  of  knowledge  of  such  limitation  by  the  passen- 
ger or  the  purchaser  of  the  ticket.14  Evidence  of 
similar  mistakes,  acts,  or  conduct  on  the  part  of  the 
carrier's  agent  or  servant  on  other  occasions  is  in- 
admissible to  show  such  a  mistake,  act,  or  conduct  at 


3.  Powell  v-  St.  Louis,  etc.,  R.  Co., 
229  Mo.  246,  129  SW  963. 

3.  English  v.  Delaware,  etc..  Canal 
Co.,  4  Hun  (N.  Y.)  683  [aff  66  N.  Y. 
454  23  AmR  69]. 

4.  Louisville,  etc.,  R.  Co.  v.  Cot- 
tengim,  104  SW  280,  31  KyL  871. 
13  LRANS  624. 

5.  Cal. — Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  44  P  320, 
32  LRA  193. 

111. — Chicago,  etc.,  R.  Co.  v.  "Wil- 
liams, 55  111.  185,  8  AmR  641. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Mc- 
Donough,  53  Ind.  289. 

Mo. — McGinnis  v.  Missouri  Pac.  R. 
Co.,  21  Mo.  A.  399. 

Tex. — International,  etc.,  R.  Co.  v. 
Gilbert,  64  Tex.  536;  Missouri  Pac. 
R.  Co.  v.  Martino,  2  Tex.  Civ.  A.  634, 
18  SW  1066,  21  SW  781. 

Eng. — Coppin  v.  Braithwaite,  8  Jur. 
875. 

6.  Georgia  R.,  etc.,  Co.  v.  Homer, 
73  Ga.  251;  Yates  v.  New  York  Cent, 
etc.,  R.  Co.,  67  N.  Y.  100;  Hamilton 
v.  Third  Ave.  R.  Co.,  53  N.  Y.  25. 

7.  Cincinnati,  etc.  R.  Co.  v.  Cun- 
diff.  166  Ky.,  594,  179  SW  615,  Ann 
Casl916C  513;  Yates  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  N.  Y.  100. 

[a]  Motive  of  police  officer. — In  an 
action  against  a  carrier  and  its  spe- 
cial police  officer  for  wrongful  ejec- 
tion, where  the  evidence  justifies 
compensatory  damages  only,  evidence 
as  to  the  officer's  motive  in  making 
the  arrest  is  inadmissible.  Cincin- 
nati, etc.,  R.  Co.  v.  Cundiff,  166  Ky. 
594,  179  SW  615,  AnnCasl916C  513. 

8.  Georgia  R.,  etc.,  Co.  v.  Davis, 
6  Ga.  A.  645,  65  SE  785;  Chamber- 
lain v.  Lake  Shore,  etc.,  R.  Co.,  122 
Mich.  477,  81  NW  339;  Hermann  v. 
St.  Joseph  R.,  etc.,  Co.,  144  Mo.  A. 
147,  129  SW  414;  Truel  v.  Missouri, 
etc.,  R.  Co.,  143  Mo.  A.  380,  128  SW 
223;  Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt.  108,  71  A  1103,  137  Am'SR  987. 

[a]  Evidence  held  admissible. — (1) 
In  an  action  for  ejection  from  a 
street  car  for  refusal  to  accede  to  a 
wrongful  demand  for  fare,  evidence 
that  immediately  after  the  ejection 
plaintiff  tendered  a  second  fare  and 
attempted  to  reenter  the  conveyance 
is  admissible  as  a  circumstance  of 
aggravation  authorizing  punitive 
damages.  Georgia  R.,  etc.,  Co.  v. 
Davis,  6  Ga.  A.  645,  65  SE  785.  (2) 
In  an  action  against  a  street  rail- 
road for  the  ejection  of  plaintiff  who 
boarded  a  car  not  in  service  for  the 
carriage  of  passengers,  evidence  that 
plaintiff  had  previously  had  trouble 
with  the  men  in  charge  of  such  cars 
and  claimed  that  he  had  a  right  to 
ride  on  them  is  admissible  on  the 
issue  of  punitive  damages.  Hermann 
v.  St.  Joseph  R.,  etc.,  Co.,  144  Mo.  A. 
147.  129  SW  414. 

[b]  Evidence  held  Inadmissible. — 
In  an  action  for  wrongful  ejection  of 


a  passenger  for  alleged  nonpayment 
of  fare,  testimony  that  one  not  called 
as  a  witness  was  in  the  same  car 
with  plaintiff  and  told  the  conductor 
that  he  saw  the  former  conductor 
take  up  plaintiff's  ticket  is  inad- 
missible on  the  question  of  exem- 
plary damages,  since  the  disregard 
of  a  third  person's  statement  in  such 
circumstances  does  not  tend  to  show 
that  the  ejection  was  maliciously, 
wantonly,  or  recklessly  committed. 
Wells  v.  Boston,  etc.,  R.  Co.,  82  Vt. 
108,  71  A  1103,  137  AmSR  987. 

9.  Louisville,  etc.,  R.  Co.  v.  For- 
rest, 6  Ga.  A.  766,  65  SE  808. 

10.  Shortsleeves  v.  Capital  Tract. 
Co.,  28  App.  (D.  C.)  365,  8  LRANS 
287;  Waldauer  v.  Vicksburg  R.,  etc., 
Co.,  88  Miss.  200,  40  S  751;  Louisville, 
etc.,  R.  Co.  v.  Ray,  101  Tenn.  1,  46 
SW  554:  Missouri,  etc.,  R.  Co.  v. 
Humphries,  (Tex.  Civ.  A.)  157  SW 
1174. 

[a]  Evidence  held  admissible. —  (1) 

In  an  action  against  a  street  railroad 
company  for  ejecting  a  passenger  and 
causing  him  to  be  arrested  for  viola- 
tion of  L.  (1904)  p  140  c  99,  relating 
to  the  division  of  cars  into  separate 
compartments  for  the  white  and  col- 
ored races,  where  the  only  evidence 
of  a  division  of  the  inside  of  a  car 
between  the  two  races  consists  of 
proof  of  an  established  custom,  testi- 
mony to  establish  a  custom  of  the 
company  to  permit  passengers  of 
both  races  to  occupy  the  back  Plat- 
form of  its  cars  is  admissible.  Wal- 
dauer v.  Vickesburg  R.,  etc.,  Co.,  88 
Miss.  200,  40  S  751.  (2)  In  an  action 
for  ejection  of  a  passenger  because 
she  was  on  the  wrong  train,  evidence 
that  it  was  customary  for  defend- 
ant's brakeman  at  a  station  where 
plaintiff  boarded  the  train  to  inspect 
passengers'  tickets  is  admissible. 
Missouri,  etc.,  R.  Co.  v.  Humphries, 
(Tex.  Civ.  A.)   157  SW  1174. 

[b]  Evidence  held  Inadmissible. — 
Testimony  by  a  witness  in  a  suit 
against  a  street  railroad  company  for 
unlawful  ejection  by  a  passenger  who 
boarded  a  oar  at  the  wrong  transfer 
station,  that  he  had  never  changed 
cars  at  any  point  on  the  route  other 
than  the  one  named  by  him,  is  inad- 
missible to  prove  a  custom  and  is 
also  inadmissible  as  evidence  that 
some  conductors  had  violated  the 
regulations  of  the  company.  Short- 
sleeves  v.  Capital  Tract.  Co.,  28  App. 
(D.  C.)  365,  8  LRANS  287. 

[c]  Evidence  as  to  where  a  train 
usually  stopped  is  admissible  on  the 
question  where  it  stopped  on  a  par- 
ticular occasion.  Louisville,  etc.,  R. 
Co.  v.  Ray,  101  Tenn.  1,  46  SW  554. 

11.  Holt  v.  Hannibal,  etc.,  R.  Co., 
174  Mo.  524,  74  SW  631  [aff  87  Mo. 
A.  203]. 

12.  Parrott  v.  Atlantic,  etc.,  R.  Co., 
140  N.  C.  546,  53  SE  432. 
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[a]  Rebuttal. — Where  the  carrier 
was  permitted  to  prove  the  habit  or 
custom  of  the  conductor  in  question 
in  regard  to  taking  up  tickets  and 
checking  passengers  to  show  that  the 
conductor  could  not  have  overlooked 
the  fact  that  he  had  once  taken  up 
plaintiff's  ticket,  plaintiff  is  en- 
titled to  prove  in  rebuttal  that  there 
was  no  such  infallible  habit  or  cus- 
tom, by  showing  specific  instances 
where  the  custom  failed,  if  it  ex- 
isted. Parrott  v.  Atlantic,  etc.,  R. 
Co.,  140  N.  C.  546,  53  SE  432. 

13.  111. — Chicago,  etc.,  R.  Co.  v. 
Moran,  129  111.  A.  38. 

Ky. — Anderson  v.  Louisville,  etc., 
R.  Co.,  134  Ky.  343,  120  SW  298,  20 
AnnCas  920;  Louisville,  etc.,  R.  Co. 
v.  Cottengim,  104  SW  280,  31  KyL 
871.  13  LRANS  624. 

Mo. — Berger  v.  Chicago,  etc.,  R.  Co., 
97  Mo.  A.  127,  71  SW  102. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Tar- 
water,  33  Tex.  Civ.  A.  116,  75  SW 
937. 

Wash. — Braymer  v.  Seattle,  etc.,  R. 
Co.,  35  Wash.  346,  77  P  495 

[a]  Conductor. — (1)  Evidence  as  tb 
the  general  character  and  disposition 
of  the  conductor  who  ejected  plain- 
tiff is  properly  excluded,  where  the 
only  subject  for  inquiry  is  the 
character  and  disposition  of  the  con- 
ductor on  the  particular  occasion. 
Braymer  v.  Seattle,  etc.,  R.  Co.,  35 
Wash.  346,  77  P  495.  (2)  In  an  ac- 
tion for  the  malicious  act  of  a  con- 
ductor in  ejecting  a  trespasser  from 
a  train,  evidence  to  show  that  the 
conductor  had  knocked  passengers 
down  theretofore,  and  that  his  com- 
pany had  been  sued  for  it,  and  as 
to  the  frequency  of  such  act,  is  not 
admissible  in  jurisdictions  where  a 
common  carrier  is  liable  for  mali- 
cious acts  of  its  servants  done  in  the 
course  of  their  employment,  irrespec- 
tive of  knowledge  of  the  servants' 
character.  Louisville,  etc.,  R.  Co.  v. 
Cottengim,  104  SW  280,  31  KyL  871. 
13  LRANS  624.  (3)  In  an  action  for 
injuries  sustained  by  a  female  pas- 
senger as  a  result  of  being  wantonly 
pushed  by  defendant's  conductor 
from  the  platform  of  a  car,  where 
no  effort  is  made  by  plaintiff  to 
impeach  the  conductor  as  a  witness, 
evidence  offered  by  defendant  as  to 
the  conductor's  general  character  and 
his  conduct  toward  female  passen- 
gers in  particular  is  properly  ex- 
cluded. Berger  v.  Chicago,  etc.,  R. 
Co..  97  Mo.  A.  127,  71  SW  102. 

[b]  A  previous  course  of  conduct 
not  shown  to  have  been  known  to  the 
company  or  its  proper  representative 
does  not  establish  authority  to  eject. 
Chicago,  etc.,  R.  Co.  v.  Moran,  129 
111.  A.  38. 

14.  Carvey  v.  Detroit,  etc.,  R.  Co., 
133  Mich.  659,  95  NW  716. 
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the  time  in  question.19  Evidence  of  violations  of 
the  carrier's  rules  by  employees  other  than  the  one 
making  the  ejection  is  inadmissible  in  the  absence 
of  proof  that  the  carrier  knew  of  and  acquiesced  in 
such  violations.16  But  on  an  issue  as  to  whether 
certain  representations  were  made  to  plaintiff  as  to 
tickets  purchased  by  him,  testimony  of  a  purchaser 
of  similar  tickets  on  the  same  occasion  that  such 
representations  were  made  to  him  is  admissible.17 
[§  1224]  c.  Weight  and  Sufficiency  of  the  Evi- 
dence.   The  weight  and  sufficiency  of  the  evidence 

Bunnell, 


in  an  action  for  a  wrongful  or  improper  ejection  is 
^governed  by  the  general  rules  of  evidence  in  civil 
cases.18  The  evidence  on  plaintiff's  behalf  must 
preponderate  and  be  of  such  weight  and  sufficiency 
as  will  reasonably  justify  the  jury  in  finding -the 
existence  of  all  facts  necessary  to  constitute  his 
cause  of  action,19  such  as  the  fact  of  his  right  to 
transportation  on  the  train  or  car  from  which  he 
was  ejected,20  the  fact  of  the  wrongful  ejection,21 
or  the  use  of  unnecessary  force  in  making  the  ejec- 
tion,22 or  where  exemplary  damages  are  sought,  the 


15.  Southern  R.  Co. 
138  Ala.  247,  36  S  380. 

16.  Massell  v.  Boston  El.  R.  Co., 
191  Mass.  491,  78  NE  108. 

17.  Lexington,  etc.,  R.  Co.  v. 
Lyons,  104  Ky.  23,  46  SW  209,  20  KyL 
516. 

18.  See  generally  Evidence  [17 
Cyc  753]. 

19.  Hawthorne  v.  Delano,  (Iowa) 
154  NW  590;  International,  etc.,  R. 
Co.  v.  Bohannon,  (Tex.  Civ.  A.)  71 
SW  776.  And  see  cases  infra  this 
note.  See  also  generally  Evidence 
[17  Cyc  754]. 

[a]  Evidence  held  sufficient:  (1)  To 
support  a  finding  or  verdict  for  plain- 
tiff. St.  Louis,  etc.,  R.  Co.  v.  Dallas, 
93  Ark.  209,  124  SW  247;  Weakley  v. 
New  York  Cent.,  etc.,  R.  Co.,  169 
App.  Div.  870,  155  NYS  744;  Interna- 
tional, etc.,  R.  Co.  v.  Bohannon,  (Tex. 
Civ.  A.)  71  SW  776;  Missouri,  etc., 
R.  Co.  v.  Sanders,  12  Tex.  Civ.  A.  5, 
33  SW  245;  Slatter  v.  Oregon  Short 
Line  R.  Co.,  39  Utah  596,  118  P  831. 
(2)  To  show  that  a.  brakeman 
ejected  the  passenger  from  defend- 
ant's train.  Lindsay  v.  Oregon  Short 
Line  R.  Co.,  13  Ida.  477.  90  P  984,  12 
LRANS  184.  (3)  To  show  that  the 
agent  of  an  initial  carrier  selling  a 
ticket  to  plaintiff  had  no  knowledge 
of  a  rule  of  the  connecting  carrier 
that  the  ticket  was  not  good  on  a 
particular  train  from  which  the  pas- 
senger was  ejected.  Chicago,  etc.,  R. 
Co.  v.  Carroll,  (Tex.  Civ.  A.)  151  SW 
1116.  (4)  To  show  that  at  the  time 
the  assaults  were  begun  the  servants 
of  the  company  were  acting  within 
the  scope  of  their  authority  in  eject- 
ing plaintiff.  McDonald  v.  St.  Louis, 
etc.,  R.  Co.,  165  Mo.  A.  75.  146  SW  83. 
(5)  To  sustain  a  finding  in  an  action 
for  injuries  to  a  passenger  who  was 
ejected  from  a  car  while  it  was  in 
motion  that  the  car  was  moving  at 
the  rate  of  three  or  four  milesi  an  hour. 
Hirte  v.  Eastern  Wisconsin  R.,  etc., 
Co.,  127  Wis.  230,  106  NW  1068.  (6) 
To  show  that  an  intoxicated  passen- 
ger was  not  put  off  at  a  reasonably 
safe  place,  that  he  was  not  guilty  of 
contributory  negligence,  and  that  he 
came  to  his  death  by  drowning.  Ben- 
nett v.  Seattle  Electric  Co.,  56  Wash. 
407,  105  P  825.  (7)  To  warrant  a 
finding  in  an  action  for  injuries  to  a 
boy  while  alighting  from  a  street  car 
on  which  he  had  been  invited  by  the 
motorman  that  he  was  injured  as  the 
result  of  the  conductor's  negligence 
in  compelling  him  to  alight  while 
the  car  was  in  motion.  South  Cov- 
ington, etc.,  R.  Co.  v.  Burns,  150  Ky. 
348,  150  SW  343.  (8)  To  support  a 
verdict  for  plaintiff  in  an  action  for 
injuries  to  a  passenger  by  being  run 
over  by  another  train  after  he  was 
ejected  from  defendant's  train.  St. 
Louis,  etc.,  R.  Co.  v.  Dallas,  93  Ark. 
209,  124  SW  247.  (9)  In  an  action 
to  recover  damages  for  wrongful 
ejection  of  a  passenger  by  a  train 
agent  who  had  special  authority  to 
take  up  tickets  and  remove  passen- 
gers, to  show  that  the  company  had 
ratified  the  acts  of  the  agent  in  eject- 
ing the  passenger.  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  247,  134 
P  753,  136  P  705,  48  LRANS  1. 
(10)  To  show,  where  plaintiff  was 
wrongfully  ejected  from  defend- 
ant's train  at  night,  and  stayed  at 
a  hotel  until  the  afternoon  of  the 
next  day,  and  her  son  testified 
that  he  "paid  $1.75  for  his  mother 


for  her  hotel  bill,"  that  the  bill 
was  reasonable  and  that  it  was  paid 
with  plaintiff's  money.  St.  Louis,  etc., 
R.  Co.  v.  McAnellia,  (Tex.  Civ.  A.)  110 
SW  936.  (11)  To  sustain  a  verdict  for 
defendant.  Watson  v.  Southern  R. 
Co.,  132  Ga.  552,  64  SE  549. 

[b]  Evidence  held  Insufficient:  (1) 
To  sustain  a  verdict  for  plaintiff. 
Watson  v.  Southern  R.  Co.,  132  Ga. 
552,  64  SE  549;  Houston,  etc.,  R.  Co. 
v.  Faulkner,  (Tex.  Civ.  A.)  56  SW 
253.  (2)  To  show  that  an  ejected 
passenger  was  in  a  helpless  condi- 
tion when  put  off  the  train.  Louis- 
ville, etc.,  R.  Co.  v.  Setser,  128  Ky. 
476,  128  S  341.  (3)  To  show  that  a 
drunken  passenger  was  in  such  a  con- 
dition that  he  would  probably  not  be 
able  to  take  care  of  himself  when 
ejected  shortly  after  noon  on  a  not 
inclement  day  in  April.  Tuttle  v. 
Cincinnati,  etc.,  R.  Co.,  80  SW  802, 
26  KyL  152.  (4)  In  an  action  by  one 
traveling  on  a  coupon  ticket  issued 
for  transportation  over  several  roads, 
for  damages  for  his  ejection  by  the 
last  carrier  on  the  ground  that  the 
time  limit  contained  in  the  ticket  had 
expired,  to  show  that  the  time  limit 
fixed  in  the  ticket  by  the  issuing  car- 
rier was  unreasonable.  Brian  v.  Ore- 
gon Short  Line  R.  Co.,  40  Mont.  109, 
105  P  489,  25  LRANS  459,  20  Ann 
Cas  311.  (5)  To  show  that  plaintiff 
was  ejected  while  he  was  intoxicated 
and  while  the  train  was  in  motion. 
Knapp  v.  Northern  Pac.  R.  Co.,  56 
Wash.  662,  106  P  190. 

[c]  Uncontradicted  statement. — An 
allegation  that  a  railroad  ticket  was 
from  one  to  another  specified  station 
is  sufficiently  supported  by  the  state- 
ment of  plaintiff  that  the  ticket  in 
question  was  from  one  to  the  other 
of  such  points,  where  such  statement 
is  uncontradicted,  notwithstanding 
there  was  no  evidence  as  to  how  the 
ticket  read.  Chicago,  etc.,  R.  Co.  v. 
Stratton,  111  111.  A.  142. 

20.  Elliott  v.  Southern  Pac.  Co., 
145  Cal.  441,  79  P  420,  68  LRA  393; 
Western  Maryland  R.  Co.  v.  Schaun, 
97  Md.  563,  55  A  701;  Huba  v.  Sche- 
nectady R.  Co.,  85  App.  Div.  199,  83 
NYS  157;  Olson  v.  Northern  Pac.  R. 
Co.,  49  Wash.  626,  96  P  150,  18  LRA 
NS  209. 

[a]  Evidence  held  sufficient:  (1) 

To  warrant  a  finding  that  the  pas- 
senger paid  his  fare  and  believed  in 
good  faith  that  a  permit  issued  to 
him  was  the  evidence  of  his  right  to 
transportation,  and  that  he  was  not 
at  fault  in  failing  to  discover  the 
agent's  mistake  in  not  giving  him  a 
ticket.  Olson  v.  Northern  Pac.  R. 
Co.,  49  Wash.  626,  96  P  150,  18  LRA 
NS  209.  (2)  To  show,  as  a  matter  of 
law,  that  plaintiff  was  given  a  suffi- 
cient time  to  pay  his  fare.  Huba  v. 
Schenectady  R.  Co.,  85  App.  Div.  199, 
83  NYS  157. 

[b]  Evidence  held  insufficient:  To 
support  findings  that  the  conductor 
received  plaintiff's  ticket  as  entitling 
him  to  travel,  or  without  notifying 
him  that  it  was  of  no  value,  or  that 
plaintiff  intimated  in  any  way  that 
he  would  pay  his  fare  or  present  a 
valid  ticket  if  the  ticket  which  was 
taken  up  should  be  returned.  Elliott 
v.  Southern  Pac.  Co.,  145  Cal.  441,  79 
P  420,  68  LRA  393. 

[c]  Identity  of  passenger. — Where 
a  passenger  was  ejected  from  a  rail- 
road train  by  reason  of  a  defect  in 
her  return  ticket  in  failing  properly 


to  describe  her  personal  characteris- 
tics, evidence  that  the  conductor  who 
ejected  her  was  the  conductor  who 
punched  the  ticket  on  the  going  trip, 
and  that  he  was  acquainted  with  her, 
was  insufficient  to  establish  that  he 
had  knowledge  that  plaintiff  was  the 
same  person  who  presented  the  going 
part  of  the  ticket,  where  he  and  the 
brakeman  on  the  going  train  both 
testified  that  they  did  not  see  plain- 
tiff on  such  train,  but  that  they  re- 
membered seeing  plaintiff's  daughter 
thereon.  Western  Maryland  R.  Co. 
v.  Schaun,  97  Md.  563,  55  A  701. 

21.  Chicago,  etc.,  R.  Co.  v.  Gwln, 
125  111.  A.  456;  Short  v.  St.  Louis, 
etc.,  R.  Co.,  150  Mo.  A.  359,  130  SW 
488;  Trouzzo  v.  Sutherland,  150  App. 
Div.  756,  135  NYS  184;  Luter  v. 
Union  R.  Co.,  84  Misc.  46,  145  NY8 
893.    And  see  cases  infra  this  note. 

[a]  Evidence  held  sufficient:  (1) 
To  show  that  the  ejection  of  the  pas- 
senger was  unlawful.  Chicago,  etc., 
R.  Co.  v.  Gwln,  125  111.  A.  456;  Short 
v.  St.  Louis,  etc.,  R.  Co.,  150  Mo.  A. 
359,  130  SW  488.  (2)  To  support  a 
judgment  for  plaintiff  for  a  wrong- 
ful ejection.  Chesapeake,  etc.,  R.  Co. 
v.  Robinett,  107  SW  763,  32  KyL 
1077;  Alabama,  etc.,  R.  Co.  v.  Bell, 
(Miss.)  29  S  818. 

22.  See  cases  infra  this  note. 

[a]  Evidence  held  sufficient:  (1) 
To  sustain  a  finding  that  unnecessary 
force  was  used.  Hermann  v.  St.  Jo- 
seph R.,  etc.,  Co.,  144  Mo.  A.  147, 
129  SW  414.  (2)  To  warrant  a  find- 
ing in  an  action  for  injuries  to  a 
passenger  while  being  required  to 
alight  from  a  train  which  he  had 
boarded  by  mistake,  that  plaintiff 
was  removed  from  the  train  by  de- 
fendant's brakeman  with  unnecessary 
force  and  injured.  Dodge  v.  Northern 
Electric  R.  Co..  22  Cal.  A.  239,  13« 
P  1161.  (3)  To  sustain  a  verdict 
for  plaintiff  for  injuries  caused  by 
being  violently  pushed  from  one  of 
defendant's  cars  while  in  motion. 
Southern  R.  Co.  v.  Merritt,  120  Ga. 
409,  47  SE  908.  (4)  To  sustain  a 
verdict  for  plaintiff  in  an  action 
against  a  street  car  company  for  an 
assault  committed  on  plaintiff  who 
had  refused  to  pay  fare,  on  the 
theory  that  he  fell  or  was  pushed 
from  the  car  while  in  motion  as  the 
result  of  the  difficulty.  Braly  v. 
Fresno  City  R.  Co.,  9  Cal.  A.  417, 
99  P  400.  (5)  To  show  that  plaintiff 
was  ejected  at  a  place  forbidden  by 
statute,  and  after  the  conductor  had 
accepted  and  retained  his  ticket. 
Mott  v.  Atlantic  Coast  Line  R.  Co., 
164  N.  C.  367,  79  SE  867.  (6)  To 
show  that  no  unnecessary  force  was 
used  by  the  servants  of  the  carrier. 
Malmgren  v.  Aurora,  etc.,  R.  Co.,  193 
111.  A.  241;  Carpenter  v.  Minneapolis, 
etc.,  Tract.  Co.,  (Minn.)  157  NW  902. 

[b]  Evidence  held  insufficient: 
In  an  action  against  a  railroad 
pany  by  a  trespasser  on  a  train 
injuries,  to  establish  the  fact 
plaintiff  was  kicked  from  the 
by  one  of  defendant's  brakemen  as 
against  the  positive  evidence  of 
every  person  connected  with  the 
operation  of  the  train  at  the  time 
of  the  injury,  the  most  of  which 
was  undisputed.  Murphy  v.  New 
York  Cent.,  etc.,  R.  Co.,  101  App. 
Div.  610,  92  NYS  192,  (2)  Evidence 
held  to  justify  a  jury  in  finding 
that  a  carrier's  employees  resorted 
to  no  means  that  were  unreasonable 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

147 


§§  1224-1225] 


CARRIERS 


[IOC.  J.]  791 


fact  of  malice,  wantonness,  or  willfulness  on  th« 
part  of  the  employee  making  the  ejection.23  Like- 
wise the  evidence  on  behalf  of  defendant  must  be 
of  such  weight  and  sufficiency  as  will  sustain  the 
matters  of  defense  relied  on  by  it,24  such  as  the 
fact  of  contributory  negligence  on  the  part  of  the 
person  ejected.25 

[§  1225]  5.  Trial — a.  Questions  of  Law  and 
Fact.26  Questions  of  law  are  to  be  determined  by 
the  court,27  and  it  is  error  to  submit  them  to  the 
jury;28  but  issues  of  fact  are  ordinarily  to  be  de- 
termined by  the  jury  under  proper  instructions  from 


the  court.20  The  reasonableness  of  a  provision  in 
a  ticket,30  and  the  legal  effect  of  a  ticket'1  and  of 
the  rules  of  the  carrier  affecting  it,32  are  question  - 
for  the  court  to  determine. 

As  determined  by  the  evidence.  If  there  is  any 
evidence  from  which  the  jury  may  justifiably  find 
the  existence  or  the  nonexistence  of  a  fact  in  issue, 
and  the  evidence  is  conflicting  or  is  such  that  rea- 
sonable minds  might  arrive  at  different  conclusions 
therefrom,  the  issue  should  be  submitted  to  the  jury 
for  determination;33  and  in  such  a  case  the  court 
should  not  take  the  issue  from  the  jury  by  nonsuit, 


or  unnecessary  in  awakening1  the 
passenger  and  getting  him  off  the 
train  after  arrival  at  his  destina- 
tion. Kaase  v.  Gulf,  etc.,  R.  Co., 
41  Tex.  Civ.  A.  370,  92  SW  444. 
(3)  To  raise  the  issue  of  the  use 
of  any  unnecessary  force.  Missouri, 
etc.,  R.  Co.  v.  Dice,  (Tex.  Civ.  A.)  168 
SW  478. 

[c]    Conductor  of  street  car. — On 

an  issue  whether  a  conductor  on  a 
street  car  used  more  force  than  was 
necessary  in  putting  a  passenger  off 
the  car  on  his  refusal  to  pay  his 
fare,  evidence  that  the  conductor  had 
to  use  force  to  put  plaintiff  off, 
that  plaintiff  was  resisting,  that 
plaintiff  landed  in  the  street  on  his 
head,  that  the  car  had  not  alto- 
gether come  to  a  stop  when  the  con- 
ductor laid  hold  of  plaintiff,  but  had 
stopped  by  the  time  the  conductor 
had  the  plaintiff  off  the  ear,  is  in- 
sufficient to  warrant  a  finding1  that 
the  conductor  used  more  force  than 
was  necessary.  McGarry  v.  Holyoke 
St.  R.  Co.,  182  Mass.  123,  65  NE 
45. 

23.  See  cases  infra  this  note. 

[a]  Evidence  held  sufficient:  To 

sustain  a  finding  that  the  act  of  the 
conductor  in  ejecting'  the  passenger 
was  wanton,  willful,  and  malicious, 
so  as  to  justify  the  imposition  of 
exemplary  damages.  Little  Rock  R., 
etc.,  Co.  v.  Dobbins,  78  Ark.  553,  95 
SW  788;  Gardner  v.  St.  Louis,  etc., 
R.  Co.,  117  Mo.  A.  138,  93  SW 
917;  Berger  v.  Chicago,  etc.,  R.  Co., 
97  Mo.  A.  127,  71  SW  102. 

[b]  Evidence  held  insufficient :  To 
sustain  a  verdict  for  plaintiff  for  a 
passenger's  death  alleged  to  have  re- 
sulted from  the  company's  wanton- 
ness in  ejecting  him  from  a  train 
when  he  was  drunk  to  insensibility, 
under  conditions  necessarily  result- 
ing in  his  drowning  or  freezing. 
Mobile,  etc.,  R.  Co.  v.  Jackson,  92 
Miss.  517,  46  S  142. 

24.  Chesapeake,  etc.,  R.  Co.  v. 
Friend,  159  Ky.  778,  169  SW  509, 
LRA1915C  148;  Missouri,  etc.,  R.  Co. 
v.  Dice,  (Tex.  Civ.  A.)  168  SW  478; 
Texas,  etc.,  R.  Co.  v.  Black,  23  Tex. 
Civ.  A  119.  57  SW  330. 

[a]  Evidence  held  insufficient. — 
Where  plaintiff  was  ordered  off  a 
freight  train  by  a  brakeman  who 
had  consented  that  he  should  ride, 
having  accepted  the  regular  fare, 
and  plaintiff  refused  to  go  when  the 
brakeman  knocked  him  off,  and  in  an 
action  for  the  injuries  resulting  de- 
fendant went  to  trial  under  a  general 
denial,  and  plaintiff  testified  that  he 
had  no  knowledge  of  a  rule  for- 
bidding •  trainmen  to  permit  persons 
to  ride  on  freight  trains,  but  had  fre- 
quently seen  persons  riding"  on 
such  trains,  and  during  the  pain 
caused  by  the  injury  he  stated  that 
he  had  been  knocked  off  after  he 
had  paid  his  fare,  and  defendant's 
evidence  was  almost  wholly  directed 
to  show  that  the  brakeman  had  no 
authority  to  eject  trespassers,  al- 
though the  brakeman  did  not  testify, 
and  on  appeal  defendant  contended 
that  plaintiff  rode  through  collusion 
with  the  brakeman  to  defraud  the 
company,  the  evidence  did  not  sup- 
port such  defense.  Texas,  etc.,  R. 
Co.  v.  Black,  23  Tex.  Civ.  A.  119, 
57  SW  330. 

25.  See  cases  infra  this  note. 

[a]  Evidence  held  sufficient:  (1) 
~o    show    that    a    passenger  who 


boarded  a  train  without  procuring  a 
ticket  did  not  exercise  proper  dili- 
gence to  procure  a  ticket  before  the 
train  started,  and  that  he  was  not 
entitled  to  recover  damages  caused 
by  his  ejection  from  the  train  after 
it  had  left,  the  depot.  Indianapolis, 
etc.,  R.  Co.  v.  Kennedy,  77  Ind.  507. 

(2)  To  show  that  an  intoxicated  pas- 
senger was  not  guilty  of  contribu- 
tory negligence.  Bennett  v.  Seattle 
Electric  Co.,  56  Wash.  407,  105  P 
825.  I 

26.  See  generally  Trial  [38  Cyc 
1511]. 

27.  Lake  Shore,  etc.,  R.  Co.  v. 
Peterson,  144  Ind.  214,  42  NE  480, 
43  NE  1;  Montgomery  v.  Buffalo  R. 
Co.,  165  N.  Y.  139,  58  NE  770  [aff  24 
App.  Div.  454,  48  NYS  849];  Chicago, 
etc.,  R.  Co.  v.  Carroll,  (Tex.  Civ.  A.) 
151  SW  1116. 

28.  Little  Rock  R.,  etc.,  Co.  v. 
Goerner,  80  Ark.  158,  95  SW  1007,  7 
LRANS  97,  10  AnnCas  273;  Balti- 
more, etc.,  R.  Co.  v.  Kirkby,  88  Md. 
409,  41  A  777;  Chilton  v.  St.  Louis, 
etc.,  R.  Co.,  114  Mo.  88,  21  SW  457, 
19  LRA  269;  Ligon  v.  St.  Louis,  etc., 
R.  Co.,  -184  Mo.  A.  187,  168  SW  647; 
Dowd  v.  Albany  R.  Co.,  47  App.  Div. 
202,  62  NYS  179;  Montgomery  v.  Buf- 
falo R.  Co.,  24  App.  Div.  454,  48  NYS 
849  [aff  165  N.  Y.  139,  58  NE  770]. 

[a]  Illustrations. — (1)  An  instruc- 
tion that  if  plaintiff  was  a  passen- 
ger on  defendant's  street  car  he  was 
entitled  to  courteous  treatment  at 
the  hands  of  the  conductor,  and  if 
without  fault  on  his  part  he  was 
not  treated  with  care  and  courtesy 
he  was  entitled  to  recover  is  errone- 
ous in  leaving  it  to  the  jury  to  say 
what  would  be  courteous  treatment. 
Little  Rock  R.  etc.,  Co.  v.  Goerner, 
80  Ark.  158,  95  SW  1007,  7  LRANS 
97,  10  AnnCas  273.  (2)  It  is  error 
to-  submit  to  the  jury  the  question 
as  to  what,  and  how  much,  miscon- 
duct, of  the  passenger  would  justfy 
his  expulsion.  Baltimore,  etc.,  R. 
Co.  v.  Kirby,  88  Md.  409,  41  A  777. 

(3)  The  court  should  charge  in- 
stead pf  leaving  it  for  the  determina- 
tion of  the  jury,  that  a  passenger 
carrying  in  his  hands  two  rifles  with 
bayonets  attached,  and  also  a  valise 
may  be  excluded  from  a  street  car 
by  the  conductor,  if  the  latter  uses 
no  unnecessary  force,  under  a  rule  of 
the  company  that  passengers  shall 
not  be  permitted  to  take  into  the 
cars  dangerous  articles.  Dowd  v. 
Albany  R.  Co.,  47  App.  Div.  202, 
62  NYS  179. 

29.  Coleman  v.  New  York,  etc., 
R.  Co.,  106  Mass.  160;  Lerner  v. 
Public  Service  R.  Co.,  83  N.  J.  L. 
64,  84  A  618. 

[a]  Malice. — Whether  an  injury 
to  a  trespasser  sustained  by  his 
being  forced  from  a  slowly  moving 
street  car  was  malicious  or  inten- 
tional, and  therefore  actionable,  was 
for  the  jury.  Lerner  v.  Public  Serv- 
ice R.  Co.,  83  N.  J.  L.  64,  84  A  618. 

30.  Hanley  v.  Brooklyn  Heights 
R.  Co.,  110  App.  Div.  429,  96  NYS 
249. 

[a]  Transfer. — The  reasonable- 
ness of  a  provision  in  a  transfer 
ticket  that  it  is  good  only  at  the 
intersection  of  the  issuing  line  is  a 
question  of  law.  Hanley  v.  Brooklyn 
Heights  R.  Co.,  110  App.  Div.  429,  96 
NYS  249. 

31.  Ligon  v.  St.  Louis,  etc.,  R.  Co., 
184  Mo.  A.  187,  168  SW  647;  Chicago, 

148 


etc.,  R.  Co.  v.  Carroll,  (Tex.  Civ.  A.) 
151  SW  1116. 

32.  Chicago,  etc.,  R.  Co.  v.  Car- 
roll, (Tex.  Civ.  A.)  151  SW  1116. 

Reasonableness  of  rule  or  regula- 
tion as  question  for  court  or  Jury 
generally  see  supra  §  1071. 

33.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Kay,  8  Ala.  A.  562,  62  S  1014. 

Iowa. — Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31,  135  NW 
21,  42  LRANS  373. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Knight,  122  Md.  576,  89  A  1091; 
Maryland,  etc.,  R.  Co.  v.  Tucker,  115 
Md.  43,  80  A  688. 

Mich.— Light  v.  Detroit,  etc.,  R. 
Co.,  165  Mich.  433,  130  NW  1124,  34 
LRANS  282;  Lindsay  v.  Wabash  R. 
Co.,  141  Mich.  204,  104  NW  656;  Gauk- 
ler  v.  Detroit,  etc.,  R.  Co.,  130  Mich. 
666,  90  NW  660. 

Minn. — Reed  v.  Great  Northern  R. 
Co.,  76  Minn.  163,  78  NW  974. 

Miss. — Jones  v.  Louisville,  etc.,  R. 
Co.,  109  Miss.  655,  68  S  924. 

Mo. — Powell  v.  St.  Louis,  etc.,  R. 
Co.,  229  Mo.  246,  129  SW  963;  Iba  v. 
Chicago,  etc.,  R.  Co.,  186  Mo.  A.  718, 
176  SW  491. 

N.  J. — McCoy  v.  Millville  Tract. 
Co.,  83  N.  J.  L.  508.  85  A  358;  Wood 
v.  Delaware,  etc.,  R.  Co.,  73  N.  J.  L. 
357,  63  A  867;  Zimmerman  v.  New 
York,  etc.,  R.  Co.,  17  N.  J.  L.  J.  7. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Sheets,  154  P  550. 

S.  C. — Forrest  v.  Greensville,  etc., 
R.  Co.,  102  S.  C.  54,  86  SE  193;  Wil- 
liams v.  Atlantic  Coast  Line  R.  Co., 
99  S.  C.  397,  83  SE  604;  Levan  v.  At- 
lantic Coast  Line  R.  Co.,  86  S.  C.  514, 
68  SE  770;  Kirkland  v.  Charleston, 
etc.,  R.  Co.,  79  S.  C.  273,  60  SE  668, 
128  AmSR  848,  15  LRANS  425;  Dan- 
iels v.  Florida,  etc.,  R.  Co.,  62  S.  C. 
1,  39  SE  762. 

Tex. — Southern  Kansas  R.  Co.  v. 
Wallace,  (Civ.  A.)  152  SW  873;  Gulf, 
etc.,  R.  Co.  v.  Green,  (Civ.  A.)  141 
SW  341;  Texas  Midland  R.  Co.  v. 
Geraldon,  54  Tex.  Civ.  A.  71.  117  SW 
1004;  Cluck  v.  Houston,  etc.,  R.  Co., 
46  Tex.  Civ.  A.  112,  101  SW  1021; 
Gulf,  etc.,  R.  Co.  v.  Bunn,  41  Tex. 
Civ.  A.  503,  95  SW  640;  Texas,  etc., 
R.  Co.  v.  Terns,  (Civ.  A.)  77  SW  230; 
Patterson  v.  Southern  Pac.  Co.,  28 
Tex.  Civ.  A.  67,  66  SW  308;  Hous- 
ton, etc.,  R.  Co.  v.  White,  (Civ.  A.) 
61  SW  436. 

Va. — Knopf  v.  Richmond,  etc.,  R. 
Co.,  85  Va.  769,  8  SE  787. 

Wash. — Anderson  v.  Seattle-Ta- 
coma  Interurban  R.  Co.,  36  Wash. 
387,  78  P  1013,  104  AmSR  962. 

Wis. — Habeck  v.  Chicago,  etc.,  R. 
Co.,  146  Wis.  645,  132  NW  618,  Ann 
Casl912C  485. 

[a]  Illustrations. —  (1)  It  has  been 
held  a  question  for  the  jury  as  to 
whether  the  exclusion  of  an  intoxi- 
cated person  from  a  station  was  ex- 
cusable (Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31,  135  NW 
21,  42  LRANS  373),  (2)  or  whether 
a  passenger  wrongfully  ejected  from 
a  train  sustained  any  injury  to  his 
health  caused  by  his  having  to  walk 
to  his  home,  a  distance  of  six  miles 
(Light  v.  Detroit,  etc.,  R.  Co.,  165 
Mich.  433,  130  NW  1124.  34  LRANS 
282),  (3)  or  whether  the  passenger 
offered  to  pay  the  necessary  cash 
fare  on  being  notified  that  his  ticket 
was  not  good,  and  whether  the  con- 
ductor refused  to  accept  it  (Gulf, 
etc.,  R.  Co.  v.  Bunn,  41  Tex.  Civ.  A. 
503,  95  SW  640).     (4)  Where  it  ap. 
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dismissal,  direction  of  a  verdict,  or  peremptory  in- 
struction.34 If,  however,  there  is  no  legally  suffi- 
cient evidence  on  an  issue  of  fact,  or  the  evidence 
thereon  is  clear  and  undisputed  and  such  that  but 
one  conclusion  can  reasonably  be  drawn  therefrom, 
the  question  becomes  one  for  the  court  and  should 
not  be  submitted  to  the  jury,35  but  should  be  dis- 
posed of  by  the  court  alone,  as  by  a  dismissal  or 
nonsuit,  by  sustaining  a  demurrer  to  the  evidence,36 
or  by  directing  a  verdict.37 

pears  that  plaintiff  had  lost  her 
ticket,  and  defendant  produced  sec- 
ondary evidence  of  its  contents,  con- 
sisting of  the  testimony  of  the  agent 
as  to  what  sort  of  tickets  were  sold 
for  the  excursion  in  question,  it  is 
proper  to  submit  to  the  jury  the 
question  as  to  the  kind  of  ticket 
plaintiff  purchased.  Daniels  v.  Flor- 
ida, etc.,  R.  Co.,  62  S.  C.  1,  39  SE  762. 
(5)  Where  plaintiff,  whose  ejection 
from  defendant's  train  was  unlaw- 
ful if  his  contract  entitled  him  to 
ride  on  such  train,  produced  as  proof 
Ox  the  contract  the  information  given 
him  by  defendant's  agent  who  sold 
the  ticket  which  the  oonductor  re- 
fused to  honor,  the  testimony  of 
other  commuters  as  to  their  custom- 
ary use  of  similar  tickets,  and  an 
admission  by  defendant  that  it  sold 
such  tickets,  and  a  bulletin  of  the 
company  declaring  how  such  tickets 
might  be  used  was  also  put  in  evi- 
dence, and  the  language  of  the  ticket 
was  inconclusive  on  the  point  at  is- 
sue, the  submission  of  all  these  cir- 
cumstances to  the  jury  on  the  ques- 
tion as  to  what  was  the  contract  be- 
tween the  railroad  company  and 
plaintiff  was  proper.  "Wood  v.  Dela- 
ware, etc.,  R.  Co.,  73  N.  J.  L.  357, 
63  A  867.  (6)  Where  defendant  by 
mistake  advertised  that  round  trip 
tickets  would  be  for  sale  at  a  re- 
duced rate  at  a  station  on  its  line 
which  in  fact  was  merely  a  flag  sta- 
tion, and  there  was  evidence  that 
plaintiff  knew  these  facts,  and  on 
boarding  a  train  refused  to  pay  the 
fare  to  the  next  station  at  which  a 
regular  ticket  could  be  procured, 
tendering  to  the  conductor  the  round 
trip  rate  advertised,  it  was  proper, 
in  an  action  by  plaintiff  to  recover 
for  being  ejected  from  the  train,  to 
submit  to  the  jury  the  issue  of  plain- 
tiff's good  faith.  Cluck  v.  Houston, 
etc.,  R.  Co.,  46  Tex.  Civ.  A.  112,  101 
SW  1021. 

[b]  Place  of  ejection. — Where  the 
conductor  and  the  trainmen  testified 
that  plaintiff  was  put  off  the  train 
at  a  certain  junction,  and  one  of 
plaintiff's  witnesses  testified  that  he 
did  not  know  where  plaintiff  was 
put  off,  but  that  it  was  at  the  first 
stop,  which  was  usually  at  the  junc- 
tion, and  another  testified  that  he 
thought  that  plaintiff  was  put  off 
at  the  first  stop,  that  the  train  stop- 
ped at  the  junction,  but  that  he  saw 
no  lights,  which  was  his  only  reason 
for  thinking  that  plaintiff  was  not 
ejected  at  the  junction,  and  two 
other  witnesses  testified  that  plain- 
tiff was  put  off  at  a  street  corner 
some  blocks  from  the  junction,  and 
that  he  came  to  the  place  where 
they  were  standing  near  by  and 
spoke  to  them,  the  evidence  was  suf- 
ficient to  make  the  place  where  plain- 
tiff was  put  off  a  disputed  question 
for  the  jury.  Gaukler  v.  Detroit, 
etc.,  R.  Co.,  130  Mich.  666,  90  NW 
660. 

[c]  Reasonableness  of  time  of  go- 
ing to  station. — Where  the  evidence 
is  conflicting  as  to  what  was  a  rea- 
sonable time  before  a  train  was  due 
to  go  to  the  station  for  the  purpose 
of  boarding  it,  the  question  of 
whether  plaintiff  went  there  more 
than  a  reasonable  time  before  the 
train  was  due  was  for  the  jury. 
Louisville,  etc.,  R.  Co.  v.  Kay,  8  Ala. 
A.  562,  62  S  1014. 

[d]  Parent  and  child. — Whether 


t  Applications  of  rales.-  Subject  to  these  rules  it 
is  ordinarily  a  question  of  fact  for  the  jury  under 
the  circumstances  of  the  particular  case  as  to 
whether  the  person  ejected  was  a  passenger  or  a 
trespasser,38  or  whether  he  was  given  a  reasonable 
opportunity  to  procure  a  ticket,39  or  within  which 
to  produce  his  ticket  or  to  pay  his  fare.40  It  is  also 
ordinarily  a  question  for  the  jury  as  to  whether 
the  employee  in  effecting  the  ejection  was  acting 
within  the  scope  of  his  employment,41  or  was  guilty 

tion. — Where  a  dispute  arises  as  to 
the  right  to  ride  on  the  ticket  pre- 
sented, the  conductor  not  having 
heeded  the  explanations  given,  or 
investigated  them,  but  ejected  the 
passenger,  the  reasonableness  of  the 
explanations  is  for  the  jury.  Doug- 
las v.  Southern  R.  Co.,  98  S.  C.  346 
82  SE  439;  McKeown  v.  Southern  R 
Co.,  98  S.  C.  338,  82  SE  437. 

39.  Reed  v.  Great  Northern  R. 
Co,.  76  Minn.  163,  78  NW  974;  Rivers 
v.  Kansas  City,  etc.,  R.  Co.,  86  Miss 
571,  38  S  508. 

[a]  Illustration. — Where  plaintiff 
reached  the  station  fifteen  minutes 
before  the  train  started,  and  the 
train  was  then  at  the  station,  and 
the  agent  of  the  railroad  was  on  the 
platform  engaged  in  receiving 
freight  from  it,  and  plaintiff  applied 
to  the  agent  for  the  necessary  per- 
mit to  ride  on  the  freight  train,  and 
was  told  that  he  could  have  one  as 
soon  as  the  agent  had  time  to  make 
it  out,  but  none  was  furnished,  and, 
after  waiting  until  just  ao  the  train 
was  moving,  plaintiff  stepped  on 
board,  and  the  testimony  of  the 
agent  as  to  whether  he  had  time  to 
issue  the-  permit  was  evasive, 
whether  a  reasonable  opportunity  to 
obtain  a  permit  was  accorded  plain- 
tiff was  for  the  jury.  Reed  v.  Great 
Northern  R.  Co.,  76  Minn.  163,  78  NW 
974. 

40.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  425,  42  S  706; 
Huba  v.  Schenectady  R.  Co.,  85  App. 
Div.  199,  83  NTS  157;  Cincinnati,  etc.. 
R.  Co:  v.  Skillman,  39  Oh.  St.  444; 
International,  etc.,  R.  Co.  v.  Wilkes, 
68  Tex.  617,  5  SW  491,  2  AmSR  515; 
Texas,  etc.,  R.  Co.  v.  Bond,  62  Tex. 
442. 

4fl.  Lake  Shore,  etc.,  R.  Co.  v.  Pe- 
terson, 144  Ind.  214,  42  NE  480,  43 
NE  1;  Whiteaker  v.  Chicago,  etc.,  R. 
Co.,  252  Mo.  438,  160  SW  1009  (kick- 
ing passenger  off  train) ;  McDonald 
v.  St.  Louis,  etc.,  R.  Co.,  165  Mo.  A. 
75,  146  SW  83;  Fremont,  etc.,  R.  Co. 
v.  Root,  49  Nebr.  900,  69  NW  397; 
Barry  v.  Union  R.  Co.,  105  App.  Div. 
520,  94  NTS  449,  452. 

[a]  Ejection  of  trespasser. — In 
an  action  for  injuries  sustained  In 
being  ejected  from  a  moving  street 
car,  where'  it  appeared  that  plaintiff 
boarded  the  car  to  sell  papers  with- 
out the  intention  of  becoming  a  pas- 
senger, and  was  ejected  by  the  mo- 
torman  who  lunged  for  him  the 
moment  he  discovered  him,  without 
inquiring  whether  he  was  a  passen- 
ger, or  ordering  him  inside  or  off,  it 
was  a  question  of  fact  for  the  jury 
whether  the  motorman  was  acting 
within  the  scope  of  his  authority 
and  if  he  was  not  defendant  was  not 
liable.  Barry  v.  Union  R. .  Co.,  105  i 
App.  Div.  520,  524,  94  NYS  449  (where 
the. court  said:  "In  the  case  of  a 
passenger  willfully  or  maliciously 
injured  by  a  conductor  or  trainman 
having  some  duty  to  perform  con-  I 
cerning  the  transportation  of  the 
passenger'  I  understand  that  it  is  no 
longer  necessary  to  submit  the  ques- 
tion to  the  jury  as  to  whether  the  ' 
employe  was  acting  within  the  scope 
of  his  employment,  but  that,  on  ac-  1 
count  of  the  contract  duty  of  safe 
transportation  and  protection  not 
only  from  the  assaults  of  the  car- 
rier's own  employes  but  from  the 
assaults  of  others,  the ,  carrier  is 
liable  as  matter  of  law.  This  is  the 
rule  that  was  applied  by  the  learned 


the  expulsion  of  a  father  would 
amount  to  expulsion  of  minor  chil- 
dren who  were  traveling  with  him, 
or  whether  the  expulsion  of  the 
children  would  amount  to  that  of 
the  father,  depends  on  the  circum- 
stances and  the  necessity  for  protec- 
tion, and  is  a  question  for  the  jury. 
Forrest' v.  Greenville,  etc.,  R.  Co.,  102 
S.  C.  54,  86  SE  198. 

34.  Ala.- — Louisville,  etc.,  R.  Co.  v. 
Perkins,  144  Ala.  325,  39  S  305. 

Ark. — Hager  v.  St.  Louis,  etc.,  R. 
Co.,  117  Ark.  311.  174  SW  555. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  521.  79  NE  287, 
114  AmSR  352  [aff  125  111.  A.  204]. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688. 

N.  J. — Bottstein  v.  Erie  R.  Co.,  84 
N.  J.  L.  404,  87  A  94.  . 

Oh. — Ellsworth  v.  Pennsylvania 
Co.,  25  Oh.  Cir.  Ct.  797. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  66  A  846.  12  LRANS 
359. 

S.  C. — Daniels  v.  Florida,  etc.,  R. 
Co.,  62  S.  C.  1,  39  SE  762;  Iseman 
v.  South  Carolina,  etc.,  R.  Co.,  52  S. 
C.  566,  30  SE  488. 

Tex. — Texas  Midland  R.  Co.  v.  Ger- 
aldon,  54  Tex.  Civ.  A.  71,  117  SW 
1004. 

35.  Brenner  v.  Jonesboro,  etc.,  R. 
Co.,  82  Ark.  128,  100  SW  893,  118 
AmSR  56,  9  LRANS  1060,  12  AnnCas 
489;  Ristine  v.  Blocker,  15  Colo.  A. 
224,  61  P  486;  Spiess  v.  Erie  R.  Co., 
71  N.  J.  L.  90,  58  A  116;  Hanley  v. 
Brooklyn?  Heights  R.  Co.,  110  App. 
Div.  429,  96  NYS  249;  Foley  v.  Metro- 
politan St.  R.  Co.,  80  App.  Div.  262, 
80  NYS  249. 

[a]  Humiliation. — Where,  in  an 
action  for  the  ejection  of  a  passen- 
ger, he  testified  that  he  was  willing 
to  get  off  the  train,  and  that  he  in- 
tended so  to  do  after  the  conductor 
refused  his  fare,  and  that  he  was 
going  to  be  put  off  in  order  that  he 
might  bring  an  action,  it  was  proper 
not  to  submit  to  the  jury  the  issue 
of  humiliation.  Brenner  v.  Jone,sboro, 
etc.,  R.  Co.,  82  Ark.  128,  100  SW  .893, 
118  AmSR  56,  9  LRANS  1060,  12 
AnnCas  489. 

36.  Shular  v.  St.  Louis,  etc.,  R. 
Co.,  92  Mo.  339,  2  SW  310.  And  see 
cases  supra  note  35. 

[a]  Payment  of  fare. — Where  the 
undisputed  facts  show  that  plaintiff 
had  not  paid'  his  fare,  a  demurrer  to 
the  evidence  will  be  sustained.  Shu- 
lar v.  St.  Louis,  etc.,  R.  Co.,  92  Mo. 
339,  2  SW  310. 

37.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621,  66  S  905;  Roberts 
v.  Smith.  5  Ariz.  368,  52  P  1120. 

38.  Ala. — Widener  v.  Alabama 
Great  Southern  R.  Co.,  69  S  558. 

Mass. — Hogner  v.  Boston  El.  R. 
Co.,  198  Mass.  260,  84  NE  464,  15 
LRANS  960. 

Mo. — Powell  v.  St.  Louis,  etc.,  R. 
Co.,  229  Mo.  246,  129  SW  963;  Lind- 
say v.  St.  Louis,  etc.,  R.  Co..  (A.) 
178  SW  276;  Short  v.  St.  Louis,  etc., 
R.  Co.,  150  Mo.  A.  359,  130  SW  488; 
Beck  v.  Quincy,  etc.,  R.  Co.,  129  Mo. 
A.  7,  108  SW  132. 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
Root,  49  Nebr.  900,  69  NW  397. 

•  S.  C. — Martin  v.  Southern  R.'  Co., 
51  S.  C.  150,  28  SE  303. 

Tex.- — Missouri,  etc..  R.  Co.  v. 
Brown,  (Civ.  A.)  156  SW  519:  Texas 
Midland  R.  Co.  v.  Geraldon,  54  Tex. 
Civ.  A.  71,  117  SW  100-1. 

[a]     Reasonableness   of  ©xplana- 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  negligence,42  as  whether  ho  used  more  force  than 
was  necessary,43  or  whether  the  place  of  ejection 
was  a  pro2)cr  or  an  improper  one,44  such  as  whether 
it  was  at  or  near  a  dwelling  house,  as  required  by 
statute;45  or  whether  under  the  circumstances  an 
ejection  from  a  moving  car  or  train  was  negligent;46 
or  whether  the  employee's  conduct  was  malicious, 


willful,  or  wanton,  so  as  to  entitle  the  passenger 
to  exemplary  damages;47  or  whether  the  wrongful 
ejection  was  the  proximate  cause  of  the  passenger's 
injuries.48  Contributory  negligence  on  the  [mrt  of 
the  person  ejected  is  also  ordinarily  a  question  for 
the  jury.4" 

[$  122G]    b.  Instructions.   The  general  rules  gov- 


trial  justice  in  the  case  at  bar,  but 
it  is  manifest  that  it  was  not  ap- 
plicable unless  the  plaintiff  was  a 
passenger"). 

[b]  "Where  two  inferences  may 
be  drawn  from  the  facts  and  circum- 
stances, one  that  the  servant  acting 
within  the  scope  of  his  employment, 
that  is,  pursuant  to  an  express  or 
implied  duty  of  removing  trespass- 
ers and  moved  to  action  by  a  sense 
of  that  .duty,  and  the  other  that  the 
servant,  actuated  by  a  purpose  and 
object  of  his  own,  uninfluenced  by 
any  desire  to  serve  his  master  and 
using  his  position  and  authority,  if 
at  all,  as  a  mere  form  or  pretext, 
inflicts  a  willful  or  malicious  injury 
upon  the  trespasser,  the  question  be- 
comes one  of  fact  and  must  be  sub- 
mitted to  the  jury  with  instructions 
that  in  the  former  instance  the  mas- 
ter is  liable  for  all  damages  even 
though  the  servant  exceeds  his  au- 
thority, departs  from  his  instruc- 
tions or  reckessly  inflicts  unneces- 
sary injuries,  and  in  the  latter  he  is 
not  liable  at  all."  Barry  v.  Union 
R.  Co.,  105  App.  Div.  520,  524,  94 
NYS  449. 

[c]  When  question  of  law. — 
"Where  the  inference  that  he  was 
not  acting  for  the  master  within  the 
general  scope  of  his  authority  is  not 
justified,  it  becomes  a  question  of 
law,  and  so,  likewise,  when  there  is 
no  room  for  an  inference  that  he 
was  pursuing  an  independent  purpose 
of  his  own,  the  master  would  be  lia- 
ble as  matter  of  law."  Barry  v. 
Union  R.  Co.,  105  App.  Div.  520,  525, 
94  NYS  449. 

[d]  A  special  finding'  as  to  the 
existence  of  a  rule  of  the  company 
relating  to  the  duties  of  brakemen  is 
the  statement  of  a  fact  on  which 
the  court  could  determine  as  a  ques- 
tion of  law  whether  authority  had 
been  given  a  bcakeman  to  eject  tres- 
passers on  the  train,  and  such  de- 
termination does  not  infringe  any 
prerogative  of  the  jury;  and  in  such 
case,  if  the  finding  had  been  that  the 
brakeman  had  or  had  not  authority 
to  eject  trespassers,  such  finding 
would  have  stated  the  limit  of  the 
issue  both  as  a  question  of  fact  and 
one  of  law  and  would  be  objection- 
able. Lake  Shore,  etc.,  R.  Co.  v. 
Peterson,  144  Ind.  214,  42  NE  480, 
43  NE  1. 

42.  U.  S. — Donovan  v.  Greenfield, 
etc.,  R.  Co.,  183  Fed.  526,  106  CCA 
72. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Johnson,  108  Ala.  62,  19  S  51,  31  LRA 
372. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Barton,  14  Ga.  A.  160,  80  SE  530. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ash- 
ley, 169  Ky.  330,  183  SW  921,  LRA 
1916E  763. 

N.  J. — McCoy  v.  Millville  Tract. 
Co.,  83  N.  J.  L.  508,  85  A  358. 

N.  Y.- — Buckley  v.  Hudson  Valley 
R.  Co.,  212  N.  Y.  440,  106  NE  121. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  66  A  846,  12  LRANS 
359. 

Wash. — Backlund  v.  Puget  Sound 
Tract.,  etc.,  Co.,  86  Wash.  257,  150 
P  3. 

[a]  Where  a  person  boards  a 
train  in  an  intoxicated  condition  and 

the  conductor  ejects  him,  it  is  a 
question  of  fact  for  the  determina- 
tion of  the.  jury  whether  the  con- 
ductor had  regard  to  the  preserva- 
tion of  life  and  the  prevention  of 
great  bodily  harm.  Louisville,  etc.. 
R.  Co.  v.  Johnson,  108  Ala.  62,  19  S 
51.  31  LRA  372;  Johnson  v.  Louis- 
ville, etc.,  R.  Co.,  104  Ala.  241,  16  S 
75,  53  AmSR  39;  Atlantic  Coast  Line 
R.  Co.  v.  Barton,  14  Ga.  A.  160.  80 
SE    530;    McCoy   v.    Millville  Tract. 


Co.,  83  N.  J.  L.  508,  85  A  358  (hold- 
ing that,  where  the  proofs  would 
have  justified  findings  that  decedent, 
when  ejected  from  defendant's  trol- 
ley car,  was  so  drunk  as  to  be  unable 
to  stand  without  assistance,  and  that 
he  was  put  off  in  the  nighttime, 
where  the  snow  was  banked  on  either 
side  twenty  yards  from  a  shelter 
shed,  the  question  whether  reason- 
able care  was  exercised  is  for  the 
jury);  Guy  v.  New  York,  etc.,  R.  Co., 
30  Hun  (N.  Y.)  399. 

[b]  Removing'  to  another  car. — 
That  passengers  occasionally  walk 
about  cars  does  not  affect  the  rule 
that  care  must  be  exercised  in  re- 
quiring them  to  move  from  one  car 
to  another,  but  it  is  a  question  of 
fact  in  each  case  whether  such  care 
was  exercised.  Louisville,  etc.,  R. 
Co.  v.  Ashley,  169  Ky.  330,  183  SW 
921,  LRA1916E  763. 

43.  Willard  v.  St.  Paul  City  R. 
Co.,  116  Minn.  183,  133  NW  465; 
Glover  v.  Atchison,  etc.,  R.  Co.,  129 
Mo.  A.  563,  108  SW  105;  Bottstein  v. 
Erie  R.  Co.,  84  N.  J.  L.  404,  87  A 
94;  Virginia,  etc.,  R.  Co.  v.  Hill,  105 
Va.  729,  54  SE  872,  6 'LRANS  899. 

44.  Ala.— Central  of  Georgia  R. 
Co.  v.  Bagley,  173  Ala.  611,  55  S  894; 
Louisville,  etc.,  R.  Co.  v.  Johnson, 
108  Ala.  62,  19  S  51,  31  LRA  372. 

111. — Illinois  Cent.  R.  Co.  v.  Lati- 
mer, 128  111.  163,  21  NE  7;  Chicago, 
etc.,  R.  Co.  v.  Boger.  1  111.  A.  472. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Wright, 

68  Ind.  586,  34  AmR  277;  Jefferson- 
ville  R.  Co.  v.  Rogers,  28  Ind.  1,  92 
AmD  276. 

Iowa. — Brown  v.  Chicago,  etc.,  R. 
Co.,  51  Iowa  235,  1  NW  487. 

Miss. — Jackson  v.  Alabama,  etc., 
R.  Co.,  76  Miss.  703,  25  S  353. 

Oh. — New  York,  etc.,  R.  Co.  v.  Will- 
ing, 24  Oh.  Cir.  Ct.  474. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Rosenzweig,  113  Pa.  519,  6  A  545; 
Light  v.  Harrisburg,  etc.,  Electric 
R.  Co.,  4  Pa.  Super.  427,  40  WklyNC 
352 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341. 

[a]  Thus,  (1)  the  safe  character 
of  the  place  at  which  a  passenger 
was  ejected  at  night  is  for  the  jury, 
where  plaintiff  testifies  that  on  leav- 
ing the  car  she  was  compelled  to 
wade  through  mud  and  weeds,  and 
the  evidence  for  defendant  tends  to 
show  that  there  were  sidewalks  in 
the  vicinity  which  she  could  have 
used.  Light  v.  Harrisburg,  etc., 
Electric  R.  Co.,  4  Pa.  Super.  427,  40 
WklyNC  352.  (2)  Whether  a  rail- 
road company  is  liable  for  ejecting  a 
female  passenger  who  cannot  pay 
fare,  on  a  dark,  rainy  night,  at  a 
point  in  a  swamp  several  miles  from 
a  station  where  shelter  could  be  ob- 
tained, should  be  left  to  the  jury. 
Jackson  v.  Alabama,  etc.,  R.  Co.,  76 
Miss.  703.  25  S  353. 

45.  Loomis  v.  Jewett,  35  Hun  (N. 
Y.)  313. 

46.  Ga. — Savannah,  etc.,  R.  Co.  v. 
Godkin,  104  Ga.  655,  30  SE  378,  69 
AmSR  187. 

111. — Chicago  City  R.  Co.  v.  O'Don- 
nell,  109  111.  A.  616  [aff  207  111.  478, 

69  NE  882]. 

Kan. — Union  Pac.  R.  Co.  v.  Mitch- 
ell, 56  Kan.  324,  43  P  244. 

Mass. — Murphy  v.  Union  R.  Co., 
118  Mass.  228. 

Oh. — Healey  v.  City  Pass.  R.  Co., 
28  Oh.  St.  23. 

47.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Kay,  8  Ala.  A.  562,  62  S  1014. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688. 

Mo. — Short  v.  St.  Louis,  etc.,  R. 
Co.,  150  Mo.  A.  359,  130  SW  488; 
White  v.  Metropolitan  St.  R.  Co.,  132 
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Ma.  A.  339.  112  SW  278;  Glover  v. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  5C3, 
108  SW  105;  Raridell  v.  Chicago,  etc.. 
R.  Co.,  102  Mo.  A.  342.  76  SW  493. 

N.  C. — Parrott  v.  Atlantic,  etc.,  R. 
COy  140  N.  C.  546,  53  SE  432. 

S.  C. — Adams  v.  Southern  R.  Co., 
103  S.  C.  327,  87  SE  1007.  LRA1916D 
1183;  Norman  v.  Southern  R.  Co.,  65 
S.  C.  517,  44  SE  83,  95  AmSR  809; 
Griffin  v.  Southern  R.  Co.,  65  S.  C 
122,  43  SE  445. 

Tex. — Denison,  etc.,  R.  Co.,  v. 
Randell,  29  Tex.  Civ.  A.  460,  69  SW 
1013. 

Wash. — Mills  v.  Seattle,  etc.,  R. 
Co.,  50  Wash.  20,  96  P  520,  19 
LRANS  704. 

[a]  Thus  (1)  where  plaintiff 
testified  that  on  his  tendering  the 
fare ,  after  having  first  refused  to 
pay  it,  the  conductor  said  that  it 
was  too  late,  and  that  he  had  been 
waiting  for  an  opportunity  to  expel 
plaintiff  from  the  train,  and  the  con- 
ductor testified  that  he  had  trouble 
with  plaintiff  before  about  fares,  and 
was  a  "little  sore"  at  plaintiff,  and 
there  was  evidence  that  the  con- 
ductor, after  refusing  to  accept 
plaintiff's  tender  of  fare,  threw  him 
violently  off  the  train  at  a  place 
distant  from  a  residence  or  station, 
the  question  of  malice  on  the  part 
of  the  conductor  was  for  the  jury. 
Beck  v.  Quincy,  etc.,  R.  Co.,  129  Mo. 
A.  7,  108  SW  132.  (2)  Where,  in 
an  action  for  ejection  of  a  passen- 
ger from  a  street  car  for  alleged 
nonpayment  of  fare,  plaintiff's  evi- 
dence showed  that  although  he 
offered  no  resistance  to  being  ejected 
from  the  car  except  by  catching  hold 
of  the  hand  rail  to  prevent  himself 
from  being  thrown  off,  and  that  the 
conductor  used  excessive  force, 
struck  plaintiff,  and  stamped  on  his 
feet,  it  was  proper  to  submit  the 
question  of  punitive  damages  to  the 
jury.  Madigan  v.  St.  Louis  Transit 
Co.,  117  Mo.  A.  118,  93  SW  316.  (3) 
Where,  in  "an  action  for  wrongful 
assault  in  ejecting  a  passenger  from 
a  street  car  for  nonpayment  of  fare, 
it  appeared  that  the  conductor  was 
notified  by  plaintiff  and  his  com- 
panion that  he  had  paid  his  fare, 
but  the  conductor,  notwithstanding 
this  fact,  made  an  unnecessary  as- 
sault on  plaintiff,  striking  him  several 
times  in  the  face,  and  causing 
blood  to  flow  from  his  nose,  and 
bruising  and  scratching  his  face,  and 
that  defendant  ratified  the  acts  of 
the  conductor,  the  evidence  justified 
the  submission  of  plaintiff's  right  to 
recover  exemplary  damages  to  the 
jury.  Denison,  etc.,  R.  Co.  v.  Ran- 
dell. 29  Tex.  Civ.  A.  460,  69  SW 
1013. 

[b]  The  use  of  abusive  language 

in  ejecting  a  prospective  passenger 
from  a  station  tends  to  show  such 
circumstances  of  aggravation  as  to 
warrant  the  submission  to  the  jury 
of  the  question  of  punitive  damages. 
Louisville,  etc.,  IR.  Co.  v.  Kay,  8  Ala. 
A.  562,  62  S  1014. 

48.  Great  Northern  R.  Co.  v. 
Bruyere,  114  Fed.  540,  51  CCA  574; 
Drew  v.  Wabash  R.  Co.,  129  Mo.  A. 
459,  107  SW  478;  Chicago,  etc.,  R. 
Co.  v.  Spirk,  51  Nebr.  167,  70  NW 
926. 

49.  Ala. — Central  of  Georgia  R. 
Co.  v.  Bagley,  173  Ala.  611,  55  S 
894. 

Cal. — Clare  v.  Northwestern  Pac. 
R.   Co..   21   Cal.   A.    214,    131   P   323.  . 

Ind. — Indianapolis.  St.  R.  Co.  v. 
Hockett,  161  Ind.  196,  67  NE  106. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43.  80  A  6S8. 

Mo. — Drew  v.  Wabash  R.  Co.,  129 
Mo.  A.  459,  107  SW  478. 


794    [10  C.  J.] 


CARRIERS 


[§  1226 


erning  instructions  in  civil  cases  apply  to  instruc-  |  tion.50  Thus  the  court  should  correctly  state  the  law 
tions  in  an  action  for  a  wrongful  or  improper  ejec-  |  applicable  to  the  facts  of  the  case,51  in  definite 


Nebr. — Spirk  v.  Chicago,  etc.,  R. 
Co.,  57  Nebr.  565,  78  NW  272. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  221  Pa.  245,  70  A  723;  Tilburg 
v.  Northern  Cent.  R.  Co.,  217  Pa. 
618,  66  A  846,.  12  LRANS  359; 
Huckel  v.  Pittsburgh,  etc.,  R.  Co., 
152  Pa.  394,  25  A  639;  Malone  v. 
Pittsburgh,  etc.,  R.  Co.,  152  Pa.  390, 
25  A  638. 

S.  C. — Levan  v.  Atlantic  Coast 
Line  R.  Co.,  86  S.  C.  514,  68  SE 
770. 

Tex. — 'Gulf,  etc.,  R.  Co.  v.  Rather, 
3  Tex.  Civ.  A.  72,  21  SW  951. 

[a]  Whether  on  right  train  or 
car. —  (1)  Whether  passengers  who 
were  ejected  from  a  railroad  train 
exercised  the  required  care  to  ascer- 
tain whether  they  were  on  the 
right  train,  or  in  the  proper  car  of 
the  train,  to  reach  their  destination 
is  generally  a  question  of  fact. 
Spirk  v.  Chicago,  etc.,  R.  Co.,  57 
Nebr.  565,  78  NW  272;  Gulf,  etc., 
R.  Co.  v.  Rather,  3  Tex.  Civ.  A.  72, 
21  SW  951.  (2)  It  is  a  question  of 
fact  whether  due  diligence  in  the 
effort  to  get  on  the  right  train  re- 
quired the  passenger  to  examine  his 
ticket,  although  if  he  had  examined 
it,  and  it  had  shown  on  its  face,  and 
he  had  discovered  therefrom,  that  it 
was  by  a  route  different  from  that 
asked  for,  good  faith  would  have  re- 
quired him  to  report  the  mistake  to 
the  ticket  agent  and  to  have  the  mis- 
take corrected.  Levan  v.  Atlantic 
Coast  Line  R.  Co.,  86  S.  C.  514,  68 
SE  770. 

[b]  Alighting  from  moving-  car. — 

Whether  it  was  safe  for  a  boy  to 
alight  from  a  car  at  the  command 
of  the  conductor  while  it  was  run- 
ning at  a  speed  of  some  four  or  five 
miles  an  hour  is  a  question  of  fact 
for  the  jury.  Indianapolis  St.  R.  Co. 
v.  Hockett,  161  Ind.  196.  67  NE  106. 

[c]  Directed  verdict  refused. — In 
a  passenger's  action  for  personal  in- 
juries by  being  ejected,  a  prayer 
requested  by  defendant  for  a  directed 
verdict,  based  on  the  theory  that 
plaintiff  directly  contributed  to  his 
injury  by  his  intoxication,  is  prop- 
erly refused,  where  there  is  some 
evidence  that  plaintiff  was  not  in- 
toxicated. Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  4-3,  80  A  688. 

50.  See  generally  Trial  [38  Cyc 
1594]. 

[a]  After  verdict. — Where  a  pas- 
senger riding  on  a  street  car  on  a 
transfer  ticket  given  him  by  the 
agent  of  the  company  at  the  place 
where  the  lines  intersect  each  other 
is  ejected  from  the  car  on  the  ground 
that  his  ticket  entitled  him  to  ride 
only  on  the  other  line,  in  an  action 
to  recover  damages  for  the  ejec- 
tion, an  instruction  that,  if  the  agent 
of  the  company  had  made  a  mis- 
take in  giving  him  the  wrong  ticket, 
he  was  entitled  to  damages,  and  if 
the  agent  had  willfully  given  him 
the  wrong  ticket  and  ejected  him, 
he  was  entitled  to  vindictive  dam- 
ages, but  that,  if  the  jury  believe 
plaintiff  did  not  get  off  the  line  of 
cars  as  related  by  him,  but  came 
from  another  line,  and  received  the 
transfer  ticket  without  objection,  and 
undertook  to  ride  on  the  line  that  it 
did  not  call  for,  he  was  not  entitled 
to  recover,  will  not  be  held  errone- 
ous, after  a  verdict  for  defendant, 
when  there  is  evidence  to  support 
such  verdict.  Carpenter  v.  Washing- 
ton, etc.,  R.  Co.,  121  TJ.  S.  474,  7 
SCt  1002,  30  L.  ed.  1015. 

51.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Difenbach,  167  Fed.  39,  92  CCA  501. 

Ark. — iSt.  Louis,  etc.,  R.  Co.  v. 
Williams,  100  Ark.  356,  140  SW  141; 
St.  Louis,  etc.,  R.  Co.  v.  Hudson,  95 
Ark.  506,  130  SW  534. 

111. — Chicago  Cons.  Tract  Co.  v. 
Mahoney,  230  111.  562,  82  NE  868. 

Ky. — Louisville,    etc.,    R.    Co.  v. 
Tuggle,  151  Ky.  409,  152  SW  270. 
'  Md. — Maryland,  etc.,  R.  Co.  v.  Tuc- 


ker, 115  Md.  43,  80  A  688. 

Mass. — Marshall  v.  Boston,  etc.,  R. 
Co.,  145  Mass.  164,  13  NE  384. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Wil- 
liams, 87  Miss.  344,  39  S  489. 

Mo. — Bolles  v.  Kansas  City  South- 
ern R.  Co.,  134  Mo.  A.  696,  115  SW 
459;  Drogmund  v.  Metropolitan  St. 
R.  Co.,  122  Mo.  A.  154,  98  SW  1091. 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247,  134  P  753,  136  P 
705,  48  LRANS  1. 

S.  C. — Williams  v.  Atlantic  Coast 
Line  R.  Co.,  99  S.  C.  397,  83  SE 
604;  Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  514,  68  SE  770. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Short,  (Civ.  A.)  163  SW  601;  Ft. 
Worth,  etc.,  R.  Co.  v.  Gribble,  46 
Tex.  Civ.  A.  78,  102  SW  157. 

W.  Va. — Frank  v.  Monongahela  Val- 
ley Tract.  Co.,  75  W.  Va.  364,  83  SE 
1009. 

And  see  cases  infra  this  note. 

[a]  Instructions  held  proper. —  (1) 

An  Instruction,  in  an  action  against 
a  carrier  for  an  assault  by  its  con- 
ductor on  a  passenger  which  au- 
thorizes a  verdict  for  the  passenger 
on  finding  that  he,  while  pursuing 
his  journey,  "was  set  upon  by  the 
conductor  and  insulted  and  violently 
handled  or  was  wrongfully  ejected 
from  the  train  on  "which  he  had  a 
right  to  be,"  is  not  open  to  the 
objection  that  it  does  not  charge  that 
the  action  of  the  conductor  must 
have  been  wrongful  or  unprovoked, 
the  words  "set  upon"  necessarily  im- 
plying an  unwarranted  attack,  and  the 
word  "insult"  conveying  the  idea  of 
affronts  by  profane  or  obscene  words, 
and  the  words  "violently  handled"  in- 
dicating the  result  of  the  physicial 
assault.  Yazoo,  etc.,  R.  Co.  v.  Wil- 
liams, 87  Miss.  344.  39  S  489.  (2)  An 
instruction  that,  if  defendant's  serv- 
ants ejected  plaintiff,  and  in  doing  so, 
or  immediately  thereafter,  wrongfully 
assaulted  him,  defendant  was  liable, 
was  correct  as  requiring  the  assault 
to  have  been  commenced  during  the 
process  of  ejection.  McDonald  v.  St. 
Louis,  etc.,  R.  Co.,  165  Mo.  A.  75, 
146  SW  83.  (3)  In  an  action  to  re- 
cover damages  for  the  wrongful 
ejection  of  a  sick  passenger  who  had 
a  ticket,  an  instruction  that  a  com- 
mon carrier  of  passengers  must 
exercise  the  highest  practicable 
degree  of  care  is  proper.  Forrester 
v.  Southern  Pac.  Co.,  36  Nev.  247, 
134  P  753.  136  P  705.  48  LRANS  1. 

[b]  Instructions  held  erroneous. — 
(1)  As  to  putting  off  a  lame  passen- 
ger carried  past  his  destination.  St. 
Louis,  etc.,  R.  Co.  v.  Williams,  100 
Ark.  356,  140  SW  141.  (2)  As  to  the 
degree  of  care,  etc.,  required  in  eject- 
ing passengers  and  protecting  them 
from  violence.  Maryland,  etc.,  R.  Co. 
v.  Tucker,  115  Md.  43,  80  A  688.  (3) 
As  to  requiring  a  passenger  to  ex- 
amine his  ticket.  Levan  v.  Atlantic 
Coast  Line  R.  Co.,  86  S.  C.  514,  68 
SE  770.  (4)  The  word  "humane,"  in 
an  instruction  that  it  was  the  duty 
of  the  conductor  to  "exercise  such 
care  to  avoid  unnecessary  injuries  to 
plaintiff's  feelings  and  person"  as 
a  "humane  person  of  ordinary  pru- 
dence would  use,"  etc.,  should  have 
been  exclud«d  as  unnecessary,  and 
suggestive  of  a  somewhat  new,  and 
probably  higher,  standard  of  liability 
than  that  recognized  by  law.  Ft. 
Worth,  etc.,  R.  Co.  v.  Peterson,  24 
Tex.  Civ.  A.  548.  60  SW  275.  (5) 
Special  instructions  that  if  plaintiff 
paid  to  be  carried,  knowing  it  was 
against  the  rules  for  the  freight 
train  on  which  he  was  riding  to 
carry  persons  situated  as  he  was, 
then  defendant  was  not  liable  for 
any  willful  assault  made  by  the 
brakeman  were  properly  refused,  as 
they  placed  plaintiff  beyond  the  pro- 
tection of  the  law,  regardless  of 
whether  the  brakeman  was  acting  in 
the  master's  interests  or  in  the  scope 
of  his  duties,  and  they  also  assumed 


fraud  and  collusion  between  plain- 
tiff and  the  brakeman  to  defraud  de- 
fendant. Texas,  etc.,  R.  Co.  v.  Black, 
23  Tex.  Civ.  A.  119,  57  SW  330.  (6) 
Under  Ga.  Civ.  Code  (1895)  §  2296, 
and  Pen.  Code  §  902,  as  construed 
by  the  Georgia  supreme  court  to  au- 
thorize ejecting  a  passenger  when 
he  is  so  drunk  as  to  be  likely  to  vio- 
late the  common  decencies  of  life, 
an  instruction  that  the  mere  fact 
that  plaintiff  was  intoxicated  would 
not  authorize  ejecting  him,  unless  he 
was  guilty  of  some  misbehavior  or 
had  violated  some  law  of  the  state, 
was  erroneous.  Magill  v.  Seaboard 
Air  Line  R.  Co.,  84  S.  C.  416,  66  SE 
561.  (7)  In  an  action  for  wrongful 
ejection,  defended  on  the  ground 
that,  plaintiff's  ticket  calling  for  a 
shorter  route,  defendant  could  not 
under  the  Interstate  Commerce  Act 
transport  him  the  longer  route  on 
the  ticket,  it  was  error  to  instruct 
that  the  jury  could  consider  the  fact 
that  on  other  occasions  plaintiff  had 
been  transported  over  the  same  route 
by  a  like  ticket.  Ligon  v.  St.  Louis, 
etc.,  R.  Co.,  184  Mo.  A.  187,  168  SW  647. 

[c]  A  charge,  based  on  an  assumed 
Btate  of  facts,  that  a  passenger  could 
recover  for  being  ejected  from  a 
train,  unless  the  jury  should  find  him 
guilty  of  such  misconduct  as  to  jus- 
tify his  ejection,  is  defective  in  not 
informing  the  jury  as  to  what  the 
facts  were  which  would  constitute 
such  misconduct.  Baltimore,  etc.,  R. 
Co.  v.  Kirby,  88  Md,  409,  41  A  777. 

[d]  As  to  damages. — It  was  error 
to  instruct  that,  if  the  jury  found 
for  plaintiff,  an  injured  passenger, 
they  should  find  for  him  any  sum 
which  the  jury  believed  he  was  en- 
titled to,  not  exceeding  two  thou- 
sand dollars;  but  in  such  case  the 
jury  should  have  been  told  that  he 
was  entitled  to  such  damages  as 
would  reasonably  compensate  him 
for  the  mental  and  physical  pain 
and  suffering  that  he  endured,  if  any, 
by  reason  of  the  negligent  and 
wrongful  acts  of  defendant's  agents 
and  servants.  Chesapeake,  etc.,  R. 
Co.  v.  Crank,  128  Ky.  329,  108  SW 
276,  32  KyL  1202,  16.  LRANS  197. 

[e]  As  to  recovery  «f  exemplary 
damages. —  (1)  Instructions  that,  al- 
though plaintiff  failed  or  refused  to 
give  the  conductor  a  transfer  or  cash 
fare,  the  carrier  could  not  wantonly 
or  maliciously  injure  her,  or  use 
force  not  reasonably  necessary  in 
ejecting  her,  that  she  could  recover 
if  the  conductor  ejected  or  attempted 
to  eject  her,  and  used  more  force 
than  was  reasonably  necessary,  and 
thereby  wantonly  and  maliciously  in- 
jured and  humiliated  her,  as  charged, 
and  that  if  the  conductor  without 
provocation  assaulted  and  injured 
her,  as  charged,  and  such  assault 
was  malicious,  aggravated,  and  wan- 
ton, and  resulted  in  physicial  injury 
to  plaintiff  without  her  fault,  and,  if 
justice  and  the  public  good  required 
it,  the  jury  could  allow  exemplary 
damages,  plainly  told  the  jury  that 
malice,  or  such  wanton  recklessness 
as  amounted  to  malice,  must  be 
proved  before  exemplary  damages 
could  be  awarded.  Chicago  Cons. 
Tract.  Co.  v.  Mahoney.  230  111.  562. 
82  NE  868.  (2)  In  an  action  against 
a  street  railroad  company  for  ejec- 
tion from  a  ear  with  unnecessary 
force,  an  instruction  that,  if  defend- 
ant's agent  was  inspired  to  use  ex- 
cessive force  by  actual  malice  or  ill 
will,  the  jury  might  allow  punitive 
damages  is  too  favorable  to  de- 
fendant, as  plaintiff  is  also  entitled 
to  punitive  damages  if  he  was  reck- 
lessly or  wantonlv  thrown  from  the 
car.  Lexington  R.  Co.  v.  O'Brien,  84 
SW  1170,  27  KyL  336. 

[f ]  As  to  duty  to  protect  pas- 
sengers.— An  instruction  that  it  was 
the  duty  of  the  railroad  to  protect 
its  passengers  from  rude,  boisterous, 
or  unseemly  conduct  on  the  part  or 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

151 


§  1226] 


CARRIERS 


[IOC.  J.]  795 


and  explicit  terms."0    Such  instructions,  of  course,  I  are  admitted  or  which  the  evidence  tends  to  pro 
should  be  applicable  to  the  particular  facts  which  I  and  should  not  be  confusing  or  misleading,04  or 


other  passengers,  and  from  annoy- 
ance by  profane,  obscene,  or  vulgar 
language,  and  that  if,  at  the  time 
defendant's  conductor  compelled 
plaintiff  to  leave  the  car,  plaintiff 
was  rude,  or  was  using  profane  or 
vulgar  language  in  the  presence  of 
other  passengers,  the  conductors  did 
no  more  than  he  was  authorized  to 
do,  sufficiently  informed  the  jury  of 
defendant's  duty  to  protect  its  pas- 
sengers, and  of  the  right  of  the  con- 
ductor to  enforce  such  protection. 
Williams  v.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  A.  663,  96  SW  307. 

52.  Dobbins  v.  Little  Rock  R.,  etc., 
Co.,  79  Ark.  85,  95  SW  794,  9  AnnCas 
84:  Purvis  v.  Atlanta  Northern  R. 
Co.,  136  Ga.  852,  72  SE  343. 

[a]  Ambiguous. — In  an  instruction 
in  an  action  for  the  ejection  of  a  pas- 
senger that,  if  plaintiff  was  hurt  at 
substantially  the  place  he  says  he 
was  hurt,  he  can  recover,  but  if  he 
was  hurt  at  substantially  a  different 
location  from  that  clamed  by  him  he 
cannot  recover,  the  word  "claimed" 
is  ambiguous,  as  it  may  have  re- 
ferred to  the  allegations  of  the  peti- 
tion or  simply  to  the  testimony  of 
plaintiff,  and  in  any  case  the  evidence 
to  warrant  the  charge  should  tend  to 
show  such  a  substantial  difference  in 
location  as  to  make  a  different  trans- 
action or  substantially  to  vary  the 
law  or  defense  applicable  to  the  place 
where  the  injury  occurred  from  that 
which  would  have  been  applicable  to 
the  place  alleged.  Purvis  v.  Atlanta 
Northern  R.  Co.,  136  Ga.  852,  72  SE 
343. 

53.  Louisville,  etc.,  R.  Co.  v.  Ogles, 
142  Ga.  720,  83  SE  681;  Purvis  v.  At- 
lanta Northern  R.  Co.,  136  Ga.  852, 
72  SE  343;  Ferguson  v.  Missouri  Pac. 
R.  Co.,  (Mo.)  177  SW  616;  Dennis  V. 
Columbia  Electric  St.  R.,  etc.,  Co., 
93  S.  C.  295,  76  SE  711.  And  see  cases 
infra  this  note. 

[a]  Instructions  held  proper  as  be- 
ing applicable  to  the  evidence.  (1) 
Atlantic  Coast  Line  R.  Co.  v.  Thomas, 
14  Ga.  A.  619,  82  SE  299;  Illinois 
Cent.  R.  Co.  v.  Black,  122  111.  A.  439; 
Texas,  etc.,  R.  Co.  v.  Terns,  (Tex.  Civ. 
A.)  77  SW  230.  (2)  Where  the  de- 
fense was  that  the  coin  tendered  as 
fare  was  so  worn  that  the  conductor 
could  not  determine  it  legal  tender, 
and  the  conductor,  as  a  witness,  while 
denying  that  the  coin  exhibited  in 
evidence  was  the  same  that  was  of- 
fered for  plaintiff's  fare,  testified  that 
the  coin  so  exhibited  was  a  good, 
visibly  lettered  coin,  the  court  was 
justified  in  charging  on  the  assump- 
tion that  the  coin  introduced  was 
of  legal  tender  quality.  Mobile  St. 
R.  Co.  v.  Watters,  135  Ala.  227,  33  S 
42.  (3)  Where  there  was  evidence 
that  in  ejecting  plaintiff,  the  conduc- 
tor used  insulting  language,  and  was 
"vary  impolite  and  gruff,"  there  was 
no  error  in  charging 'the  law  of  vin- 
dictive damages.  Atlanta  Cons.  St. 
R.  Co.  v.  Keeny,  99  Ga.  266,  25  SE 
629,  33  LRA  824.  (4)  Evidence  that 
a  road  officer  of  a  street  railroad 
company  threatened  a  passenger  with 
the  controller  handle  of  the  car,  and 
that  the  passenger  was  forcibly  re- 
moved from  a  seat  near  the  front  of 
the  car  to  the  back  platform,  was 
sufficient  to  justify  an  instruction  as 
to  the  company's  liability  if  its  serv- 
ants threatened  and  put  plaintiff  in 
peril  of  his  life,  and  of  great  bodily 
harm,  and  compelled  him  to  leave  the 
car.  Carmody  v.  St.  Louis  Transit 
Co.,  122  Mo.  A.  338,  99  SW  495.  (5) 
Evidence  that  plaintiff  was  jerked  off 
the  car  was  sufficient  to  justify  an 
instruction  authorizing  damages  for 
physical  suffering.  Choctaw,  etc.,  R. 
Co.  v.  Hill,  110  Tenn.  396,  75  SW  963. 
(6)  Where  there  is  evidence  that  de- 
fendant's brakeman  pushed  plaintiff 
from  tbe  steps  of  the  train  on  which 
he  was  a  trespasser,  while  it  was 
going  at  a  speed  of  from  twelve  to 
twenty  miles  an  hour,  showing  un- 
necessary acts,  which  would  not  have 
been  performed  by  a  reasonable  and 


prudent  person,  an  instruction  de- 
fining "negligence"  Is  pertinent. 
Klenk  v.  Oregon  Short  Line  R.  Co., 
27  Utah  428,  76  P  214. 

[b]  Instructions  held  erroneous  as 
not  applicable  to  the  evidence.  (1) 
Louisville,  etc.,  R.  Co.  v.  Perkins, 
144  Ala.  325,  39  S  305;  Louis- 
ville, etc.,  R.  Co.  v.  Penick,  8  Ala. 
A.  558,  62  S  965;  Purvis  v.  Atlanta 
Northern  R.  Co.,  136  Ga.  852,  72  SE 
343;  Louisville,  etc.,  R.  Co.  v.  Board, 
80  SW  218,  25  KyL  2180;  Texas  Mid- 
land R.  Co.  v.  Geraldon,  54  Tex.  Civ. 
A.  71,  117  SW  1004;  St.  Louis,  etc., 
R.  Co.  v.  McAnellia,   (Tex.  Civ.  A.) 

110  SW  9<36.  (2)  In  an  action  against 
a  carrier  for  an  assault  committed 
on  plaintiff  by  a  conductor,  an  in- 
struction as  to  the  conductor's  right 
to  eject  plaintiff  on  his  refusal  to 
pay  fare  was  properly  refused  where 
there  was  no  evidence  of  an  ejection. 
Braly  v.  Fresno  City  R.  Co.,  9  Cal. 
A.  417,  99  P  400.  (3)  An  instruction 
asked  by  defendant  presenting  the 
theory  that  the  conductor  acted  in 
self-defense,  which  was  so  drawn  as 
to  lead  the  jury  to  believe  that  the 
conductor  could  use  any  amount  of 
force,  even  to  the  extent  of  causing 
death,  if  there  were  reasonable 
grounds  for  believing  that  there  was 
danger  of  his  receiving  bodily  in- 
jury, however  slight,  from  the  resist- 
ance of  the  passenger,  was  properly 
refused,  where  the  only  evidence  to 
support  such  instruction  was  that, 
when  the  passenger  attempted  to  get 
back  on  the  car,  he  appeared  to  have 
his  hand  behind  him.  Devine  v.  Chi- 
cago City  R.  Co.,  237  111.  278,  86  NE 
689.  (4)  An  instruction  that  the  face 
of  a  ticket  is  conclusive  between  the 
train  agent  and  a  passenger  is  not 
applicable  to  the  evidence,  where  a 
passenger  had  a  ticket  which  was 
sufficient  to  entitle  him  to  transpor- 
tation, although  defective.  Forrester 
v.  Southern  Pac.  Co.,  36  Nev.  247,  134 
P  753,  136  P  705,  48  LRANS  1.  (5) 
Where  there  was  evidence  that  plain- 
tiff was  injured  by  being  thrown  from 
a  car  by  the  conductor,  and  no  evi- 
dence that  the  conductor  was  at  any 
time  not  engaged  in  the  running  and 
management  of  the  car,  the  giving  of 
a  charge  that  if  the  conductor  threw 
plaintiff  from  the  car,  but  the  act 
was  done  willfully  and  maliciously, 
and  not  in  the  management  and  run- 
ning of  the  car,  defendant  would  not 
be  liable,  was  prejudicial  error. 
Schwartzman  v.  Brooklyn  Heights  R. 
Co.,  84  App.  Div.  608,  82  NYS  890. 
(6)  The  submission,  as  a  distinct 
ground  of  damages,  of  the  matter  of 
a  passenger  being  ejected  in  a  "harsh 
and  unreasonable"  manner,  is  unwar- 
ranted where  the  evidence  is  that  she 
refused  to  leave  the  car,  and  was 
led  from  her  seat  to  the  door,  and 
fails  to  show  that  the  manner  in 
which  this  was  done  was  unusual  or 
harsh.  Missouri,  etc.,  R.  Co.  v.  Rich- 
ardson, (Tex.  Civ.  A.)  131  SW  1139. 

[c]  As  to  ratification;  exemplary 
damages. — A  master  is  liable  to  the 
extent  of  compensatory  damages  for 
the  unlawful  act  of  his  agent  com- 
mitted in  the  course  of  his  employ- 
ment, whether  ratified  or  not,  and, 
in  an  action  against  a  carrier  for  the 
wrongful  ejection  of  plaintiff  from 
its  train,  a  charge  intended  to  in- 
form the  jury  as  to  what  constituted 
evidence  tending  to  show  a  ratifica- 
tion by  defendant  of  its  conductor's 
act,  with  a  view  to  its  consequent 
liability,  should  not  be  given,  unless 
there  is  evidence  warranting  an  in- 
struction on  exemplary  damages. 
Norfolk,  etc.,  R.  Co.  v.  Neely,  91  Va. 
539,  22  SE  367. 

54.    See  cases  infra  this  note, 
[a]   Instructions  held  misleading. — 
(1)  Little  Rock  R.,  etc.,  Co.  v.  Bracy, 

111  Ark.  613,  165  SW  450;  Little  Rock 
R.,  etc.,  Electric  Co.  v.  Dobbins,  78 
Ark.  553,  95  SW  788;  Louisville,  etc., 
R.  Co.  v.  Tilleson,  137  Ga.  569,  73  SE 
839;  Wabash  R.  Co.  v.  Kingsley,  177 
111.  558,  52  NE  931  [rev  78  111.  A. 


236];  Illinois  Cent.  R.  Co.  v.  Black, 
122  111.  A.  439;  Louisville,  etc..  H.  Co. 
v.  Fowler.  123  Ky.  450,  96  SW  568, 
29  KyL  905;  Louisville,  etc.,  R.  Co. 
v.  Kimbrough,  115  Ky.  512,  74  SW 
229,  24  KyL  2409;  Coleman  v.  N<;w 
York,  etc.,  R.  Co.,  106  Mass.  160; 
Sorenson  v.  Lincoln  Tract.  Co.,  94 
Nebr.  91,  142  NW  702;  Galveston, 
etc.,  R.  Co.  v.  Short,  (Tex.  Civ.  A.) 
163  SW  601.  (2)  A  charge,  in  an 
action  for  injuries  to  a  passenger  re- 
quired to  disembark  from  the  train 
because  of  the  insufficiency  of  her 
ticket  and  her  refusal  to  pay  fare, 
that,  if  the  jury  were  not  reasonably 
satisfied  that  the  conductor  knew  of 
the  passenger's  infirmity  and  the 
peril  attending  her  leaving  the  train 
at  the  time  and  place,  the  carrier 
was  not  liable  for  injuries  sustained 
in  alighting,  was  properly  refused 
because  misleading.  Central  of 
Georgia  R.  Co.  v.  Bagley,  173  Ala. 
611,  55  S  894.  (3)  A  request  to  charge 
that  the  conductor  of  a  railroad  train 
is  a  police  officer  whose  duty  it  is 
to  keep  order  on  the  train  and  to 
eject  all  persons  who  use  obscene  or 
abusive  language  in  the  presence  and 
hearing  of  passengers  is  misleading 
because  of  its  omission  of  the  quali- 
fication that  the  conductor  may  use 
only  such  force  as  may  be  necessary 
to  accomplish  the  removal,  as  pro- 
vided by  statute.  Nashville,  etc..  R. 
Co.  V.  Moore,  148  Ala.  63,  41  S  984. 
(4)  Where,  in  an  action  for  forcible 
ejection  of  a  person  from  a  freight 
train,  it  appeared  that  such  ejection 
was  the  act  of  the  conductor  and 
brakeman,  and  that  plaintiff  was  in- 
jured in  being  willfully  compelled 
to  get  off  the  train  while  moving 
from  twelve  to  fifteen  miles  an  hour, 
an  instruction  that,  if  the  jury  be- 
lieved that  plaintiff  was  forcibly  and 
willfully  thrown  from  the  cars,  they 
should  not  find  defendant  guilty  un- 
less they  believed  that  the  servants 
were  acting  within  the  scope  of  their 
employment,  was  unwarranted  and 
misleading,  since  the  conductor  and 
brakeman,  under  such  circumstances, 
in  ejecting  passengers  from  the  train, 
were  acting  within  the  scope  of  their 
authority  as  a  matter  of  law.  Sand- 
ers v.  Illinois  Cent.  R.  Co.,  90  111. 
A.  582.  (5)  Where,  in  an  action  for 
injuries  to  a  passenger  ejected  from 
a  street  car,  the  court  charged  that 
if  plaintiff  boarded  the  car  for  the 
purpose  of  riding  as  a  passenger  and 
tendered  his  fare  which  the  conduc- 
tor without  excuse  refused  to  re- 
ceive, and  wantonly  ejected  plaintiff 
from  the  car,  the  verdict  should  be 
for  him,  and  that,  if  he  was  on  the 
car  for  the  purpose  of  selling  news- 
papers, the  verdict  should  be  for  de- 
fendant, unless  the  injury  was  caused 
wantonly,  etc.,  an  oral  instruction 
that  the  court  had  refused  instruc- 
tions prepared  by  plaintiff,  and  had 
given  in  lieu  of  them  its  own  in- 
structions which  were  read,  and 
stating  that  at  the  instance  of  the 
parties  it  had  granted  prayers  which 
were  read,  that  the  object  of  the  in- 
structions was  to  present  the 
theories  of  the  case,  and  that,  if  the 
story  told  by  plaintiff  was  believed, 
a  verdict  was  authorized  in  his 
favor,  while,  if  defendant's  story 
was  believed,  the  verdict  should  be 
for  it,  was  erroneous  as  misleading 
the  jury  to  the  prejudice  of  plaintiff. 
Rosenkovitz  v.  United  R.,  etc.,  Co., 
108  Md.  306,  70  A  108.  (6)  In  an 
action  against  a  carrier  for  assault 
while  ejecting  plaintiff  from  a  train, 
an  instruction  that  defendant  was 
liable,  if  its  servants  assaulted  plain- 
tiff at  or  immediately  after  he  left 
the  train,  was  misleading  as  author- 
izing a  recovery  for  assault  not  com- 
menced while  the  servants  were  act- 
ing within  the  scope  of  their  em- 
ployment. McDonald  v.  St.  Louis, 
etc.,  R.  Co.,  165  Mo.  A.  75,  146  SW 
83.  (7)  In  an  action  against  a  rail- 
road company  for  the  death  of  a 
drunken  man  run  over  after  being 
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abstract,55  or  conflicting,  inconsistent,  or  contradic- 
tory.56 To  be  sufficient,  an  instruction  should  be 
complete  in  itself,  but  instructions  are  to  be  con- 
sidered as  a  -whole,  and  the  fact  that  one  portion 
considered  separately  might  be  open  to  objection 
does  not  constitute  error,  if  the  charge  is  correct  in 
its  entirety.57  An  instruction  which  covers  the  case 
generally  is  ordinarily  sufficient  in  the  absence  of  a 


request  for  further  instructions  in  detail.58  It  is 
error  to  refuse  a  proper  request  for  an  instruction 
not  sufficiently  covered  by  other  charges  as  given;59 
but  such  request  need  not  ordinarily  be  given  in 
its  exact  language;  it  is  sufficient  if  it  is  modified 
and  is  covered  in  substance  by  the  instruction  as 
given  ;60  and  it  is  not  error  to  refuse  a  requested  in- 
struction on  matters  already  sufficiently  covered  by 


ejected  from  a  train,  a  charge  to 
find  for  plaintiff,  if  the  death  "was 
caused  by,  or  was  a  natural  and 
probable  consequence  of,  his  being- 
ejected  by  the  conductor  in  such  con- 
dition," is  erroneous  in  not  limiting 
the  liability  to  the  "natural  and 
probable  consequences"  of  the  ejec- 
tion. St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams, (Tex.  Civ.  A.)  37  SW  992. 
(8)  An  instruction  that  if  the  jury 
found  for  plaintiff,  and  that  if  his 
ejection  was  willful  and  malicious 
they  might  give  exemplary  damages 
was  erroneous,  as  permitting  an 
award  of  exemplary  damages  regard- 
less of  whether  or  not  defendant  was 
guilty  of  the  wrong  committed  by  its 
servant  by  directing,  participating 
in,  or  subsequently  approving  it. 
Wells  v.  Boston,  etc.,  R.  Co.,  82  Vt. 
108,  71  A  1103,  137  ArnSR  987.  (9) 
An  instruction  limiting  the  right  of 
a  conductor  to  eject  a  passenger  to 
the  necessity  of  self-defense  is  mis- 
leading. Frank  v.  Monongahela  Val- 
ley Tract.  Co.,  75  W.  Va.  364,  83  SE 
1009. 

[b]  Instructions  held,  not  mislead- 
ing-.—  (1)  Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688;  Jones 
v.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  157  SW  213  (as  to  identification 
of  purchaser  of  ticket);  Southern 
Kansas  R.  Co.  v.  Wallace,  (Tex.  Civ. 
A.)  152  SW  873  (as  to  contributory 
negligence);  Atchison,  etc.,  R.  Co.  v. 
Cuniffe,  (Tex.  Civ.  A.)  57  SW  692. 
(2)  An  instruction  that  if  the  con- 
ductor ejected  plaintiff,  and  used 
more  force  than  was  reasonably 
necessary,  and  "thereby"  wantonly 
and  maliciously  injured  and  humili- 
ated her,  as  charged,  the  jury  should 
find  for  her,  was  not  objectionable  as 
declaring  the  use  of  more  than  rea- 
sonably necessary  force  to  be  of  it- 
self a  wanton  and  malicious  injury 
and  humiliation.  Chicago  Cons. 
Tract.  Co.  v.  Mahoney,  230  111.  562, 
82  NE  86'8.  (3)  An  instruction  tell- 
ing the  jury  to  find  for  plaintiff,  if 
they  believed  that  his  intestate  was 
on  defendant's  train  in  such  a  state 
of  intoxication  as  to  render  him  in- 
capable of  caring  for  himself,  and 
defendant's  servants,  knowing  such 
condition,  negligently  ejected  him  at 
a  place  and  under  such  circumstances 
as  necessarily  or  probably  to  endan- 
ger his  life  by  passing  trains,  does 
not  require  the  jury  to  believe,  in 
order  to  find  for  plaintiff,  that  his 
intestate  was  put  off  by  force,  as 
the  word  "ejected"  does  not  imply 
the  use  of  force.  Bohannon  v.  South- 
ern R.  Co.,  112  Ky.  106,  65  SW  169, 
2>3  KyL  1390.  (4)  An  instruction 
that  a  railroad  company  transporting 
passengers  was  required  to  use  the 
highest  degree  of  care  for  their 
safety,  and  was  bound  not  to  cause 
mental  anguish,  humiliation,  or 
shame  to  a  passenger,  as  well  as  to 
care  for  his  physical  safety,  was  not 
objectionable  as  misleading  and  cal- 
culated to  cause  the  jury  to  believe 
that,  although  defendant's  conductor 
had  a  right  to  eject  plaintiff's  wife 
from  the  train  in  question,  in  doing 
so  he  must  not  have  caused  her  to 
suffer  humiliation  or  shame,  even 
though  the  act  of  removing  her 
would  necessarily  cause  humiliation 
and  shame.  Missouri,  etc.,  R.  Co.  v. 
Morgan,   (Tex.  Civ.  A.)  138  SW  216. 

55.  Southern  R.  Co.  v.  Wildman, 
119  Ala.  565,  24  S  764;  Little  Rock 
R.,  etc.,  Co.  v.  Dobbins,  78  Ark.  553, 
95  SW  788. 

[a]  Illustration. — In  the  absence 
of  evidence  that  a  carrier  exercised 


diligence  or  care  in  employing  a 
brakeman  who  threw  a  passenger  off 
a  train,  an  instruction  that,  if  the 
carrier  believed  the  brakeman  a  fit 
person,  the  jury  might  consider  that 
fact  in  mitigation  of  damages  is  ab- 
stract. Southern  R.  Co.  v.  Wildman, 
119  Ala.  565,  24  S  764. 

56.  Maryland,  etc.,  R.  Co.  v.  Tuck- 
er, 115  Md.'  43,  80  A  688;  Beck  v. 
Quincy,  etc.,  R.  Co.,  129  Mo.  A.  7,  108 
SW  132;  International,  etc.,  R.  Co.  v. 
Hood,  55  Tex.  Civ.  A.  334,  118  SW 
1119. 

[a]  Instructions  held  not  conflict- 
ing.—  (1)  An  instruction,  in  a  passen- 
ger's action  for  personal  injuries  by 
being  ejected,  that,  if  defendant's 
agents  "struck  and  beat  plaintiff  as 
alleged  in  plaintiff's  declaration,"  the 
jury  should  consider  physical  and 
mental  suffering  in  allowing  dam- 
ages, did  not,  by  using  the  quoted 
phrase,  conflict  with  a  previous  part 
of  the  instruction  that  the  finding 
should  be  based  on  all  the  evidence 
in  the  case,  and  was  not  misleading. 
Maryland,  etc.,  R.  Co.  v.  Tucker,  115 
Md.  43,  80  A  688.  (2)  An  instruc- 
tion that,  if  plaintiff  offered  to  pay 
his  fare  after  he  had  refused  to  pay, 
and  the  conductor  had  signaled  the 
train  to  stop  to  remove  plaintiff,  a 
subsequent  offer  to  pay  fare  did  not 
entitle  plaintiff  to  be  carried  on  the 
train,  was  not  in  conflict  with  a  charge 
which  made  the  right  of  plaintiff  to 
continue  on  the  train  after  he  had 
failed  to  pay  his  fare  when  first  de- 
manded to  depend  on  his  subsequent 
tender  of  fare,  an  offer  to  pay  fare, 
not  accompanied  by  a  tender  of  the 
money,  being  insufficient  to  put  the 
conductor  in  the  wrong  in  going  on 
with  the  expulsion.  Beck  v.  Quincy, 
etc.,  R.  Co.,  129  Mo.  A.  7,  108  SW  132. 

57.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  425,  42  S  706; 
Chicago  Cons.  Tract.  Co.  v.  Mahoney, 
230  111.  5C2.  82  NE  868;  Gulf,  etc.,  R. 
Co.  v.  Bunn,  41  Tex.  Civ.  A.  503,  95 
SW  640;  Atchison,  etc.,  R.  Co.  v. 
Cuniffe,  (Tex.  Civ.  A.)  57  SW  692. 

[a]  Illustrations. —  (1)  An  in- 
struction that  if  the  passenger,  after 
he  left  the  train,  told  the  conductor 
he  could  get  the  money  if  he  would 
allow  him  to  get  back  on  the  train, 
but  the  conductor  refused  to  allow 
him  to  reenter  the  train  and  pay  his 
fare,  the  passenger  might  recover 
damages,  was  not  erroneous,  when 
construed  in  connection  with  a 
charge  that,  if  the  passenger,  when 
told  that  his  ticket  was  not  valid, 
made  no  offer  to  pay  his  fare  or  re- 
quest for  time  to  get  the  money  with 
which  to  pay  it,  he  became  a  tres- 
passer, and  defendant  had  a  right  to 
eject  him  from  the  train.  Gulf,  etc., 
R.  Co.  v.  Bunn,  41  Tex.  Civ.  A.  503, 
95  SW  640.  (2)  Where  the  court  re- 
stricted the  damages  to  mental  suf- 
fering, there .  being  evidence  that 
plaintiff  was  rudely  ejected,  there 
was  no  error  in  instructing  the  jury 
in  a  special  charge  that  they  might 
look  to  all  the  surroundings  in  de- 
termining the  amount  of  damages. 
Atchison,  etc,  R.  Co.  v.  Cuniffe, 
(Tex.  Civ.  A.)  57  SW  692. 

Errors  in  instructions  cured  by 
giving  other  instructions  see  gener- 
ally Trial  [38  Cyc  1782]. 

58.  Warfield  v.  Louisville,  etc.,  R. 
Co.,  104  Tenn.  74,  55  SW  304,  78  Am 
SR  911. 

[a]  Illustration. — Where,  in  an 
action  by  a  girl  fifteen  years  old  and 
her  niece  seven  years  old  for  a 
wrongful  ejection  from  a  train,  there 
was  evidence  that  the  aunt  had  ten- 


dered insufficient  fare  for  the  niece, 
an  instruction  to  find  for  the  rail- 
road company  if  the  younger  child 
was  in  the  elder's  charge  and  control, 
and  the  latter  failed  to  pay  the  for- 
mer's fare,  is  sufficient,  without  a 
more  specific  statement  as  to  the 
meaning  of  "charge  and  control," 
in  the  absence  of  a  request  for  more 
specific  instructions.  Warfield  v. 
Louisville,  etc.,  R.  Co.,  104  Tenn.  74, 
55  iSW  304,  78  ArnSR  911. 

59.  Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688;  Vir- 
ginia, etc.,  R.  Co.  v.  Hill,  105  Va.  729, 
54  SE  872,  6  LRANS  899;  Vassau  v. 
Madison  Electric  R.  Co.,  106  Wis. 
301,  82  NW  152. 

[a]  Illustrations. — (1)  In  a  pas- 
senger's action  for  personal  injuries 
by  being  ejected  after  he  had  refused 
to  leave  the  car  platform,  where  the 
undisputed  evidence  showed  that  all 
passengers  were  given  a  reasonable 
opportunity  to  alight,  it  was  error  to 
refuse  a  requested  instruction  that, 
if  all  the  passengers  except  plaintiff 
left  the  car,  and  plaintiff  had  a  rea- 
sonable time  to  get  off  and  failed  so 
to  do,  he  ceased  to  be  a  passenger, 
and  defendant  was  not  under  the 
obligations  of  a  carrier  to  him,  the 
prayer  not  being  defective  for  not 
requiring  that  plaintiff  have  the 
"opportunity"  as  well  as  the  time  to 
get  off.  Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43,  80  A  688.  (2) 
Where  a  ticket  agent,  by  mistake, 
gave  plaintiff  a  ticket  to  an  inter- 
mediate point,  and  on  his  refusal  to 
pay  fare  beyond  the  intermediate 
point  he  was  ejected  by  the.  conduc- 
tor, assisted  by  a  passenger,  and  in 
an  action  for  the  ejection  it  ap- 
peared that  plaintiff  resisted  efforts 
to  eject  him,  and  that  after  he  was 
ejected  he  was  injured  in  an  alterca- 
tion with  the  passenger,  and  the 
court  instructed  that  defendant  was 
not  liable  for  any  injury  resulting 
from  plaintiff's  resistance  unless  it 
used  more  force  than  was  necessary 
to  overcome  it,  it  was  error  to  re- 
fuse requested  instructions  that 
plaintiff  could  not  recover  for  inju- 
ries to  which  his  own  negligence  or 
default  proximately  contributed,  and 
that  the  conductor  committed  no  tort 
or  trespass  if  he  used  no  more  than 
necessary  force,  as  the  instructions 
should  have  distinguished  between 
necessary  force  in  ejecting  plaintiff 
and  the  injuries  after  ejection.  Vir- 
ginia, etc.,  R.  Co.  v.  Hill,  105  Va.  729, 
54  SE  872,  6  LRANS  899. 

60.  Ark. — Little  Rock  R.,  etc., 
Electric  Co.  v.  Dobbins,  78  Ark.  553, 
92  SW  788. 

111. — Chicago  Cons.  Tract.  Co.  v. 
Mahoney,  230  111.  562,  S2  NE  868. 

Mich. — Johnson  v.  Detroit,  etc.,  R. 
Co.,  130  Mioh.  453,  90  NW  274. 

Mo. — -Carmody  v.  St.  Louis  Tran- 
sit Co.,  122  Mo.  A.  338,  99  SW  495. 

S.  C. — Jordan  v.  Southern  R.  Co., 
100  S.  C.  284,  84  SE  871. 

[a]  Illustrations. — (1)  Where  de- 
fendant requested  an  instruction 
that,  if  plaintiff  went  on  the  car 
with  the  intention  of  continuing  a 
previous  controversy  with  the  con- 
ductor, he  did  not  become  a  bona  fide 
passenger  and  could  not  recover 
damages  for  such  ejection,  defendant 
was  not  prejudiced  by  a  modification 
of  the  instruction  to  the  effect  that, 
if  he  went  on  the  car  with  the  ex- 
pectation of  being  put  off,  he  did  not 
become  a  bona  fide  passenger  and 
could  not  recover  damages  for 
wounded  feelings  and  pain  of  niind 
for  being  ejected.    Little  Rock  P... 
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the  charge  as  given,81  or  on  immaterial  or  unessen- 
tial matters,62  or  on  matters  not  in  issue;0"  nor  is 
it  error  to  refuse  an  instruction  which  incorrectly 
stafos  the  law.64  Mere  errors  of  form  or  phrase- 
ology in  instructions,  such  as  are  not  calculated  to 
mislead  the  jury  or  prejudice  the  rights  of  other 
parties,  are  immaterial.85 

Invading  province  of  jury.  Issues  of  fact  must 
be  submitted  to  the  jury06  by  instructions  which 
clearly  and  fully  state  and  define  them;07  and  an 
instruction  is  erroneous  which  invades  the  province 
of  the  jury  by  withdrawing  or  excluding  an  issue 
of  fact  from  it,68  as  by  assuming  as  a  matter  of  law 


the  existence  or  nonexistence  of  facta  in  i  vu  ' ' 
and  under  the  statutes  in  some  jurisdictions,  if  the 
instruction  contains  an  expression  of  opinion  by  the 
court  on  a  controverted  issue,  it  requires  the  grant- 
ing of  a  new  trial.70 

Conformity  to  pleadings  and  issues.  The  instruc- 
tions must  also  conform  and  be  confined  to  the  issues 
made  by  the  pleadings  and  evidence,  and  on  which 
the  case  has  been  tried.71  An  instruction  is  erro- 
neous which  is  not  pertinent  to  the  issues,72  as  where 
it  charges  on  a  theory  not  in  issue,7'  or  ignores  or 
omits  to  charge  on  a  material  matter  in  issue;74  but 


etc.,  Electric  Co.  v.  Dobbins,  78  Ark. 
553,  95  SW  788.  (2)  Instructions  re- 
quested by  defendant  to  the  effect 
that,  if  the  passenger  failed  to  pay 
her  fare  or  present  a  transfer  the 
conductor  could  eject  her,  were  prop- 
erly modified  by  the  words  "subject 
to  the  limitation  elsewhere  laid  down 
in  these  instructions,"  such  limita- 
tioas  referring  to  the  carrier's  duty 
not  to  eject  her  recklessly,  etc. 
Chicago  Cons.  Tract.  Co.  v.  Mahoney, 
230  111.  562,  570,  82  NE  868.  (3)  In 
an  action  for  ejection  and  arrest  of  a 
passenger,  the  modification  of  a  re- 
quested instruction  that  plaintiff 
must  show  by  a  preponderance  of  the 
evidence  that  the  carrier  had  ex- 
pressly authorized  its  agent  or 
agents  to  cause  the  arrest,  by  add- 
ing the  words  "or  impliedly"  after 
the  word  "expressly,"  was  not  preju- 
dicial to  the  carrier.  Carmody  v.  St. 
Louis  Transit  Co.,  122  Mo.  A.  338, 
99  SW  495; 

61.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  425,  42  S  706. 

62.  Quigley  v.  Gulf,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  142  SW  633. 

63.  Gallegly  v.  Kansas  City,  etc., 
R.  Co.,  83  Miss.  171,  35  S  420;  In- 
ternational, etc.,  R.  Co.  v.  Hood,  57 
Tex.  Civ.  A.  497,  122  SW  569. 

64.  Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619,  82  SE  299; 
Missouri,  etc.,  R.  Co.  v.  Dice,  (Tex. 
Civ.  A.)  168  SW  478;  El  Paso  Elec- 
tric R.  Co.  v.  Alderete,  36  Tex  Civ. 
A.  142,  81  SW  1246. 

65.  Choctaw*  etc.,  R.  Co.  v.  Hill, 
110  Tenn.  396,  75  SW  963. 

[a]  Illustration. — An  instruction 
that,  whenever  the  element  of  malice 
or  oppression,  or  a  reckless  disre- 
gard of  the  rights  of  others,  enters 
into  a  transaction,  and  when  the  act 
is  done  in  the  strict  line  of  duty  of 
the  conductor,  but  under  a  state  of 
facts  not  justifying  the  act,  and  in 
a  wrongful  or  perhaps  careless  man- 
ner, the  law  authorizes  exemplary 
damages,  is  not  objectionable  be- 
cause of  the  use  of  the -phrase,  "and 
when  the  act  is  done  in  the  strict 
line  of  duty  of  the  conductor";  and 
the  charge  is  not  erroneous  because 
of  the  use  of  the  expression  "care- 
less manner,"  the  word  "careless" 
being  used  in  the  sense  of  "reckless." 
Choctaw,  etc.,  R.  Co.  v.  Hill,  110 
Tenn.  396,  75  SW  963. 

Harmless  error  in  instructions  see 
infra  §  1228. 

66.  See  supra  §  1225. 

67.  St.  Louis,  etc.,  R.  Co.  v.  Day, 
86  Ark.  104,  110  SW  220;  Rosenko- 
vitz  v.  United  R.,  etc.,  Co.,  108  Md. 
306,  70  A  108. 

68.  Ala.- — Louisville,  etc.,  R.  Co. 
v.  Bizzell,  131  Ala.  429,  30  S  777. 

Mich. — Butler  v.  Detroit,  etc.,  R. 
Co.,  138  Mich.  206,  101  NW  232. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Jack- 
son, 92  Miss.  517,  46  S  142. 

S.  C. — Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  514,  68  SE  770. 

Tex. — Houston,  etc.,  R.  Co.  v.  Rit- 
ter,  16  Tex.  Civ.  A.  482,  41  SW  753. 

[a]  Illustrations. —  (1)  Punitive 
damages  are  not  recoverable  as  a 
matter  of  right,  but  their  imposition 
is  discretionary  with  the  jury,  and 
therefore  a  charge  is  properly  re- 
fused as  being  erroneous  which  in- 
structs the  jury  that  plaintiff  in  an 
action  against  a  railroad  company 
for  his  wrongful  ejection  as  a  pas- 


senger would  under  given  circum- 
stances be  entitled  to  recover  puni- 
tive damages.  Louisville,  etc.,  R.  Co. 
v.  Bizzell,  131  Ala.  429,  30  S  777. 
(2)  Where  in  an  action  by  a  passen- 
ger for  ejection  from  defendant's  car 
by  its  motorman  the  severity  of 
plaintiff's  injuries  is  contested,  it  is 
error  for  the  court  to  charge  that 
defendant  does  not  dispute  that 
plaintiff  was  injured  as  alleged,  but 
bases  its  defense  on  its  nonliability 
for  the  injury.  Butler  v.  Detroit, 
etc.,  R.  Co.,  138  Mich..  206,  101  NW 
232.  (3)  In  an  action  against  a  rail- 
road company  for  the  death  of  a 
drunken  passenger  who  was  drowned 
after  alighting,  it  was  error  to  in- 
struct that  the  jury  should  not  con- 
sider his  drunkenness,  but  should 
view  his  conduct  in  the  same  light 
as  they  would  that  of  a  sober  man  iri 
similar  circumstances.  Mobile,  etc., 
R.  Co.  v.  Jackson,  92  Miss.  517,  46 
S  142-. 

69.  Nashville,  etc.,  R.  Co.  v. 
Moore,  148  Ala.  63,  41  S  984;  Louis- 
ville, etc.,  R.  Co.  v.  Bizzell,  131  Ala. 
429,  30  S  777;  Illinois  Cent.  R.  Co.  v. 
Davenport,  177  111.  110,  52  NE  266 
[aff  75  111.  A.  579]. 

70.  See  statutory  provisions. 

[a]  In  Georgia  an  instruction, 
"it  is  alleged  that  the  defendant  com- 
pany was  negligent  in  carrying  her 
beyond  the  point  of  her  destination, 
and  in  putting  her  off  at  an  unsuit- 
able place  in  the  woods,  or  putting 
her  off  as  set  out  in  the  declaration, 
and  as  shown  by  the  proof,"  is  open 
to  the  criticism  that  it  contains  an 
expression  of  opinion  by  the  court 
on  the  controverted  issue  in  the  case 
and  therefore  requires  the  granting 
of  a  new  trial.  Louisville,  etc.,  R. 
Co.  V.  Ogles,  142  Ga.  720.  722,  83  SE 
681  (under  Civ.  Code  §  4863). 

71.  Ala. — Birmingham  R.  Light, 
etc.,  Co.  v.  Lee,  153  Ala.  386,  45  S 
164. 

Ga. — Savannah,  etc.,  R.  Co.  v.  God- 
kin,  104  Ga.  655,  30  SE  378,  69  Am 
SR  187. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Pritchard,  37  Ind.  A.  420,  76  NE  1070. 

Ky. — South  Covington,  etc.,  R.  Co. 
v:  Burns,  150  Ky.  348,  150  SW  343. 

Miss. — Gallegly  v.  Kansas  City, 
etc.,  R.  Co.,  83  Miss.  171,  35  S  420. 

Mo. — McQuerry  v.  Metropolitan  St. 
R.  Co.,  117  Mo.  A.  255,  92  SW  912; 
Ickenroth  v.  St.  Louis  Transit  Co., 
102  Mo.  A.  597,  77  SW  162;  Gotwald 
v.  St.  Louis  Transit  Co.,  102  Mo.  A. 
492,  77  SW  125. 

N.  Y. — Huba  v.  Schenectady  R.  Co., 
85  App.  Div.  199,  83  NTS  157. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Anellia,  (Civ.  A.)  110  SW  936. 

Utah.. — Slatter  v.  Oregon  Short 
Line  R.  Co.,  39  Utah  596,  118  P  831. 

Wash. — Bennett  v.  Seattle  Electric 
Co.,  56  Wash.  407,  105  P  825. 

[a]  Illustrations. —  (1)  An  in- 
struction that  in  assessing  damages 
the  jury  were  authorized  in  their  best 
judgment  to  award  a  fair  and  rea- 
sonable compensation  for  any  physi- 
cal pain  or  mental  suffering  that 
they  might  believe  plaintiff  had  suf- 
fered, and  also  as  a  punishment  to 
defendant,  if  they  believed  such 
damages  should  be  awarded,  was  not 
improper  where  there  was  a  count 
for  willfulness.  Birmingham  R. 
Light,  etc.,  Co.  v.  Lee.  153  Ala.  386, 
45  S  164.     (2)  Where  the  complaint 
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in  an  action  for  injuries  sustained 
by  a  passenger  ejected  from  a  street 
car  alleged  that  plaintiff  was  un- 
lawfully ejected  by  violence,  but  did 
not  aver  that  unnecessary  violence 
was  used,  an  instruction  that  the 
company  had  no  right  to  use  un- 
necessary violence  in  removing  him 
was  erroneous  as  allowing  a  verdict 
for  plaintiff  on  the  ground  that  he 
was  lawfully  ejected,  but  that  un- 
necessary force  was  used.  Huba  v. 
Schenectady  R.  Co.,  85  App.  Div.  199, 
83  NYS  157. 

[b]  A  charge  on  exemplary  dam- 
ages, where  requested,  is  proper  in 
an  action  against  the  carrier  for 
assault  and  battery  on  a  passenger 
in  a  street  car  who  is  maliciously 
assaulted  by  the  conductor.  Icken- 
roth v.  St.  Louis  Transit  Co.,  102  Mo. 
A.  597,  77  SW  162. 

[c]  An  instruction  including-  shame 
and  humiliation  as  an  element  of 
damages  is  proper,  although  it  is 
not  specifically  pleaded,  or  no  direct 
testimony  on  that  point  is  given. 
Berger  v.  Chicago,  etc.,  R.  Co.,  97 
Mo.  A.  127,  71  SW  102. 

■  72.  Somerfield  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  718,  84  SW  172; 
Ray  v.  United  Tract.  Co.,  96  App. 
Div.  48,  89  NYS  49. 

73.  Wabash  R.  Co.  v.  Kingsley, 
177  111.  558,  52  NE  931  [rev  78  111. 
A.  236];  Osteryoung  v.  St.  Louis 
Transit  Co.,  108  Mo.  A.  703,  84  SW 
179:  Ruebsam  v.  St.  -Louis  Transit 
Co.,  108  Mo.  A.  437,  83  SW  984. 

[a]  Illustrations. —  (1)  Where  the 
declaration  did  not  charge  negligence 
but  alleged  that  plaintiff  was  injured 
by  the  willful  and  wanton  acts  of 
defendant's  servants,  instructions 
authorizing  a  verdict  for  plaintiff 
"if  the  jury  believe  .  .  .  defend- 
ant is  guilty  of  the  negligence 
charged  in  the  declaration"  were 
error.  Wabash  R.  Co.  v.  Kingsley. 
177  111.  558,  52  NE  931  [rev  78  111. 
A.  236];  Ruebsam  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  437,  83  SW  984. 
(2)  Where  a  petition  in  an  action 
against  a  street  railroad  company  al- 
leged that  the  conductor  of  defend- 
ant's car  on  which  plaintiff  was  a 
passenger  assaulted  plaintiff  and 
ejected  him  from  the  car  and  abused 
him,  calling  him  profane  names  in 
a  loud  voice,  an  instruction  author- 
izing the  jury  to  find  for  plaintiff  if 
the  conductor  cursed  plaintiff  and 
called  him  vile  names  was  erroneous 
as  authorizing  a  recovery  for  mere 
words  unaccompanied  by  physical 
violence,  which  was  not  counted  on 
as  an  independent  cause  of  action. 
Osteryoung  v.  St.  Louis  Transit  Co., 
108  Mo.  A.  703,  84  SW  179. 

74.  Ala. — Mobile  St.  R.  Co.  v. 
Watters,  135  Ala.  227,  33  S  42. 

Cal. — Clare  v.  Northwestern  Pac. 
R.  Co.,  21  Cal.  A.  214,  131  P  323. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Crank,  128  Ky.  329,  108  SW  276,  32 
KyL  1202,  16  LRANS  197. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co..  177  SW  616. 

N.  Y. — Bough  v.  Metropolitan  St. 
R.  Co.,  82  App.  Div.  215,  81  NYS  771, 
13  NYAnnCas  56. 

Pa. — Iliff  v.  Philadelphia  Rapid 
Transit  Co..  17  Pa.  Dist.  454. 

[a]  Illustrations. —  (1)  An  instruc- 
tion in  an  action  for  the  wrongful 
ejection  of  a  passenger  that,  if  the 
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[§§  1226-1229 


it  is  not  error  to  omit  to  charge  on  a  matter  not  in 

issue.75 

[§  1227]  c.  Verdict  and  Findings.  The  verdict 
and  findings  in  an  action  for  a  wrongful  ejection  are 
governed  by  the  rules  applicable  thereto  in  civil 
actions  generally.76  The  verdict  or  findings  should 
be  in  accord  with  the  issues  and  the  evidence;77 
and  where  the  verdict  is  contrary  to  the  weight  of 
the  evidence,  the  court  may  grant  a  motion  for  a 
new  trial.78  A  verdict  for  defendant  under  a  mere 
negligence  count  does  not  in  all  cases  acquit  him 
of  willful  or  wanton  conduct,79  but  where  the  two 


counts  present  identical  issues  of  fact,  the  doctrine 
of  error  without  injury  may  apply.80  A  judgment 
cannot  be  entered  on  findings  which  conflict  with 
each  other  or  with  the  general  verdict.81 

[§  1228]  6.  Appeal  and  Error.  The  rules  ap- 
plicable to  appeals  in  civil  cases  generally  govern 
questions  of  appeal  and  error  in  an  action  for  a 
wrongful  ejection.82  Thus  a  verdict  or  judgment 
which  there  is  evidence  to  support  will  not  ordi- 
narily be  disturbed  on  appeal,83  and  will  not  be  re- 
versed for  harmless  error,  as  in  the  giving  or  re- 
fusing of  instructions.8* 


IX.   PERFORMANCE  OF  CONTRACT  OR  DUTY  TO  TRANSPORT 


[§  1229]  A.  In  General.85  Where  a  person  pur- 
chases a  ticket  for  passage  on  a  train  or  car,  the 
company  assumes  the  relation  of  common  carrier 
toward  him,  and  thereby  assumes  to  perform  all  the 
duties  of  such  carrier,86  and  it  is  immaterial  so  far 
as  its  liability  for  injuries  is  concerned  whether 


these  duties  arise  by  express  stipulation  or  by  a 
contract  which  necessarily  involves  their  observ- 
ance.87 Unless  performance  is  waived,88  it  is  the 
duty  of  the  carrier  to  transport  a  passenger  accord- 
ing to  the  terms  of  his  contract;89  and  if  it  fails  so 
to  transport  him,  and  is  not  prevented  from  so 


passenger  after  the  ejection  so  con- 
ducted himself  as  to  expose  him- 
self to  overexeitement,  overexertion, 
or  heat  or  dust,  notwithstanding 
a  prior  warning,  there  could  be  no 
recovery  was  properly  refused  for 
Ignoring  the  proper  standard  of 
conduct  of  a  reasonably  prudent 
man.  Clare  v.  Northwestern  Pac. 
K.  Co.,  21  Cal.  A.  214,  131  P 
323.  (2)  In  an  action  by  a  passenger 
for  injuries  caused  by  falling  or  be- 
ing thrown  from  the  platform  of  a 
car,  where  the  conductor  had  put 
him,  an  instruction  fixing  the  lia- 
biltty  of  defendant  regardless  of 
whether  or  not  plaintiff  exercised 
ordinary  care  to  prevent  the  accident 
was  prejudicial  error.  Chesapeake, 
etc.,  R.  Co.  v.  Crank,  128  Ky.  329, 
108  SW  276,  32  Kyi.  1202,  16  LRA 
NS  197.  (3)  Where  in  an  action  for 
ejecting  a  passenger  plaintiff  alleged 
that  the  ejection  was  without  any 
fault  or  negligence  on  his  part, 
which  was  denied  by  the  answer, 
and  proof  of  misconduct  of  plaintiff 
was  introduced,  it  was  error  to  re- 
fuse to  submit  the  issue  on  the 
ground  that  the  only  defense  alleged 
or  stated  in  defendant's  opening  was 
that  plaintiff  was  not  a  passenger 
at  the  time  of  his  ejection-  Bough 
v.  Metropolitan  St.  R.  Co..  82  App. 
Div.  215,  81  NYS  771,  13  NYAnnCas 
66. 

Instructions  ignoring  issues  and 
evidence   in  actions    see  generally 

Trial  [38  Cyc  1627  et  seq]. 

75.  Illinois  Cent.  R.  Co.  v.  Daven- 
port, 177  111.  110,  52  NE  266  [aff  75 
111.  A.  579]. 

[a]  Illustration. — In  an  action 
for  wrongful  ejection  of  a  passenger 
from  a  freight  train,  and  assault  by 
the  trainmen,  in  which  the  question 
■  of  the  duty  of  a  passenger  to  comply 
with  the  company's  regulations  in 
entering  a  car  provided  for  pas- 
Bengers,  and  at  the  door  for  the  use 
of  passengers,  was  not  involved,  it 
was  not  error  to  omit  to  instruct  on 
that  issue.  Illinois  Cent.  R.  Co.  v. 
Davenport,  177  111.  110,  52  NE  266 
[aff  75  111.  A.  579]. 

Refusal  to  charge  on  matter  not  in 
Issue  see  supra  text  and  note  63. 

76.  See  generally  Trial  [38  Cyc 
1868]. 

77.  Eylenfeldt  v.  United  R.  Co., 
28  Cal.  A.  56,  151  P  293;  Atlantic 
Coast  Line  R.  Co.  v.  Thomas.  14  Ga. 
A.  619,  82  SE  299  (verdict  held  sus- 
tained by  the  evidence). 

78.  Louisville,  etc.,  R.  Co.  V. 
Perkins,  144  Ala.  325.  39  S  305. 

79.  Kimbrell  v.  Louisville,  etc., 
R.  Co.,  (Ala.)  67  S  586:  Harless  v. 
Southwest  Missouri  Electric  R.  Co., 
123  Mo.  A.  22,  99  SW  793. 

[a]  Construction  of  verdict. — 
Where  in  an  action  against  a  street 
car  company  for  ejection  of  a  child 
for  failure  to  pay  fare  the  jury  were 


required  to  find  that  the  act  was 
willful  and  malicious,  and  that  it 
was  an  act  of  inhumanity,  in  order 
to  entitle  plaintiff  to  recover,  and 
were  also  charged  that  if  the  act 
was  wanton  and  malicious  it  would 
"justify"  exemplary  damages,  the 
fact  that  the  jury  did  not  find  exem- 
plary damages  did  not  establish 
that  it  did  not  find  in  support 
of  a  verdict  for  plaintiff  that 
the  conductor's  act  was  malicious 
and  inhuman.  Harless  v.  Southwest 
Missouri  Electric  R.  Co.,  123  Mo.  A. 
22,  99  SW  793. 

80.  Kimbrell  v.  Louisville,  etc., 
R.  Co.,  (Ala.)  67  S  586. 

81.  Loy  v.  Northern  Pac.  R.  Co., 
68  Wash.  33,  122  P  372;  Dl  Bene- 
detto v.  Milwaukee  Electric  R.,  etc., 
Co.,  149  Wis.  566,  136  NW  282. 

82.  See  generally  Appeal  and 
Error  3  C.  J.  p  256. 

83.  Illinois  Cent.  R.  Co.  v.  Daven- 
port, 177  I1L  110,  52  NE  266  [aff  75 
111.  A.  579]. 

[a]  Relation  of  passenger  and 
carrier. — On  appeal  from  a  judgment 
in  an  action  for  wrongful  ejection  of 
a  passenger,  the  supreme  court  will 
not  determine  whether  the  evidence 
was  sufficient  to  show  that  the  rela- 
tion of  passenger  and  carrier  existed. 
Illinois  Cent.  R.  Co.  v.  Davenport, 
177  111.  110,  52  NE  266  [aff  75  111.  A. 
579]. 

84.  Atlanta  Cons.  St.  R.  Co.  v. 
Keeny,  99  Ga.  266,  25  SE  629,  33 
LRA  824;  Missouri,  etc.,  R.  Co.  v. 
Lightfoot,  48  Tex.  Civ.  A.  120,  106 

SW  395. 

[a]  Illustrations. —  (1)  In  an  ac- 
tion by  a  passenger  for  ejection 
from  defendant's  train  because  of 
an  alleged  failure  to  pay  fare, 
although  the  law  relating  to 
the  extraordinary  care  due  by  rail- 
road companies  to  passengers  was 
not  involved,  it  was  not  material  er- 
ror that  the  court  instructed  in  re- 
gard thereto.  Atlanta  Cons.  St.  R. 
Co.  v.  Keeny,  99  Ga.  266,  25  SE  629, 
33  LRA  824.  (2)  In  an  action 
against  a  railroad  company  for  the 
ejection  of  plaintiff,  a  passenger, 
from  defendant's  train,  there  was  no 
reversible  error  in  charging  that,  if 
the  jury  found  for  plaintiff,  they 
were  to  alkiw  him  such  damages  as 
the  evidence  showed  would  be  a  rea- 
sonable compensation  for  the  ex- 
penses occasioned  by  the  ejection, 
and  in  refusing  to  limit  such  recov- 
ery to  hotel  and  laundry  bills,  where 
it  "did  not  appear  that  any  other  item 
of  expense  was  considered  by  the 
jury  or  included  in  their  verdict. 
Missouri,  etc.,  R.  Co.  v.  Lightfoot,  48 
Tex.  Civ.  A.  120.  106  SW  395. 

85.  Cross-references: 

Bv  vessel  see  Shipping  t36  Cyc  331]. 

Liability  of  lessor  of  railroad  for 
breach  of  contract  by  lessee  see 
Railroad  [33  Cyc  407,  707]. 


Statutory  and  municipal  regulations 
of  railroads  as  to  accommodations 
and  train  service  see  Railroads  [33 
Cyc  648  et  seq], 

86.  El  Paso,  etc.,  R.  Co.  v.  Landon, 
58  Tex.  Civ.  A.  397,  124  SW  744. 

Nature  and  effect  of  ticket  gen- 
erally see  supra  §  1117. 

87.  El  Paso,  etc.,  R.  Co.  v.  Landon, 
58  Tex.  Civ.  A.  397,  124  SW  744. 

Liability  for  personal  injuries  see 
infra  §§  1294-1322. 

88.  Taxicab  Co.  v.  Grant,  3  Ala.  A. 
393,  57  S  141. 

[a]  Acts  not  waiver. — Where  de- 
fendant contracted  to  carry  plaintiff 
and  his  companions  in  an  automobile 
from  one  place  to  another,  and  the 
automobile  broke  down,  and  defend- 
ant failed  within  a  reasonable  time 
after  being  informed  of  the  accident 
to  carry  plaintiff  and  his  companions, 
the  act  of  plaintiff  in  leaving  the 
automobile  and  walking  back  was  not 
a  "waiver  of  performance.  Taxicab 
Co.  v.  Grant,  3  Ala.  A.  393,  57  S  141. 

89.  Ala.— Taxicab  Co.  v.  Grant,  3 
Ala.  A  393,  57  S  141. 

Mich. —  Johnson  v.  Michigan  United 
R.  Co.,  153  Mich.  65,  116  NW  529. 

Nev.- — Burrus  v.  Nevada-California- 
Oregon  R.  Co.,  38  Nev.  156.  145  P  926. 

S.  C. — Beckham  v.  Southern  R.  Co., 
50  S.  C.  25,  27  SE  611. 

Tenn. — De  Glopper  v.  Nashville  R., 
etc.,  Co.,  123  Tenn.  633.  134  SW  609, 
33  LRANS  913. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Stog- 
ner,  (Civ.  A.)  163  SW  319;  Beaumont, 
etc.,  R.  Co.  v.  Bishop,  (Civ.  A.)  160 
SW  975. 

[a]  Estoppel  of  carrier.— A  car- 
rier is  not  estopped  to  deny  a  pas- 
senger's right  to  transportation  con- 
trary to  the  terms  of  his  contract  by 
reason  of  acts  of  its  conductor  in 
previously  accepting  such  contract. 
Johnson  v.  Michigan  United  R.  Co., 
153  Mich.  65,  116  NW  529. 

[b]  Transportation  in  automobile.— 
Where  defendant  contracted  to  carry 
plaintiff  and  his  companions  in  an 
automobile  from  one  place  to  another 
and  return,  and  the  automobile 
broke  down,  and  defendant  could  per- 
form his  contract  only  by  sending 
another  automobile  for  plaintiff  and 
his  companions,  defendant  was  under 
obligation  to  send  out  another  auto- 
mobile. Taxicab  Co.  v.  Grant,  3  Ala. 
A.  393,  57  S  141. 

[c]  Special  train. — (1)  One  con- 
tracting and  paying  for  a  special 
train  is  entitled  to  the  proper  service 
of  the  train,  and  the  carrier  may  not, 
without  breaching  the  contract,  move 
the  train  to  another  point  or  attach 
to  it  other  cars.  Burrus  v.  Nevada- 
California-Oregon  R.  Co..  38  Nev.  156. 
145  P  926.  (2)  Where  after  leaving 
a  station  the  conductor  ascertained 
that  at  the  station  there  had  boarded 
the  train  a  full  coach  load  of  ticket 
holding   passengers  more  than  was 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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